
 

November 10, 2008 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE PRE-APPLICATION PRESIDING OFFICER 

 
 

In the Matter of        ) 
          ) 
U.S. DEPARTMENT OF ENERGY      )  Docket No. PAPO-00 
          ) 
(High-Level Waste Repository)      ) 
 
 

NRC STAFF’S COMMENT ON  
DRAFT SIXTH CASE MANAGEMENT ORDER  

 
 On November 5, 2008, DOE filed a “Joint Draft Sixth Case Management Order” 

regarding classified information.  DOE indicates that there remains one area of disagreement 

with the state of Nevada:  whether the requirement in the draft case management order and 

draft protective order that requesters of classified information be U.S. citizens should be limited 

to Restricted Data (RD) rather than extended to all categories of classified information.  Letter 

from Alex S. Polonsky, Counsel for DOE, to Administrative Judge Thomas S. Moore, Atomic 

Safety and Licensing Board, November 5, 2008.  The NRC staff (“Staff”) hereby clarifies its 

position on this issue.   

 It is the Staff’s position that foreign nationals may be granted access to certain classified 

information, namely, National Security Information, under limited circumstances.  Access to 

Classified Information, Executive Order 12968, sec. 2.6, “Access by Non-United States Citizens” 

(Aug. 4, 1995); see also, Letter to Robert R. Loux, Executive Director, Agency for Nuclear 

Projects from Lawrence E. Kokajko, Director, Division of High-Level Waste Repository Safety, 

August 8, 2007 (ADAMS ML071900416).  However, pursuant to Section 141 of the Atomic 

Energy Act, RD may not be transmitted to foreign nations, except pursuant to a government-to-

government agreement.  42 U.S.C. §§ 2161, 2164.  Transmission of RD to a foreign national in 
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the absence of a government-to-government agreement is also an export in violation of 

Section 141.  See, e.g., National Industrial Security Program Operating Manual, DoD 5220.22-

M, Section 5-508, “Disclosure of Export Controlled Information to Foreign Persons” (Feb. 28, 

2006).  Because at present the only classified information relevant to DOE’s license application 

is RD, as a practical matter, no foreign national could be granted access to classified 

information in this proceeding.   

        Respectfully submitted, 

       Signed (electronically) by 
 
       Margaret J. Bupp 
       Counsel for the NRC Staff 
       U.S. Nuclear Regulatory Commission 

Office of the General Counsel 
Mail Stop O-15 D21 

        Washington, DC 20555-0001 
        (301) 415-3722 
        mjb5@nrc.gov  
     
 
Dated at Rockville, Maryland 
this 10th day of November, 2008. 
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