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PETITIONERS' SUBMISSION RESPONDING TO JUDGES' QUESTIONS
FROM SEPTEMBER 30, 2008 HEARING

Petitioners hereby submit the following responses to the Judges' questions posed

during the hearing held on September 30, 2008:

A. Water Tests Questions. Judge Cole asked "Have any tests been

conducted? Do they have any evidence to show that there's something in the water that

might cause harm-?" Hearing Transcript ("HT") at 28, In 13-16. Further discussion and

questions about the water testing is found at HT at 36, 37-38, 39, 40, 44, and 46. Counsel

for the Ogala Sioux Tribe also mentioned that water testing was in process and that the

results would be submitted to the Board and the parties through the EIE. See HT at 408-

409.

Response: In addition to the water tests referenced by Counsel for the

Oglala Sioux Tribe, the Consolidated Petitioners have been funded to conduct specific

water testing as to each Petitioner and his or her water supply. Consolidated Petitioners

are in the process or arranging for the testing and reporting of results and will notify the
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Board and the parties when we know the date the test results will be received. Thereafter,

Consolidated Petitioners will submit the test results to the Board and the parties by

electronic mail filing.

B. Location of Cook Family Well in Chadron. Judge Hajek asked "is that

[having a shallow well] a common practice?" HT at 87, In 4-5.

Response: We have ascertained from a local well driller that it is common

practice to drill shallow wells (30 feet being common) and to stop drilling once the shale

is reached.

C. Meaning of Dr. LaGarry Phrase "Very Short Time." Judge Hajek asked

"what's the context of those three words, very short time? In terms of geological time,

one might consider a thousand years as being a very short time." HT at 132, Ins 10-14.

Response: Dr. LaGarry's response is contained in the attached email

dated October 23, 2008:

The phrase "a very short time" at the end of the above paragraph refers to
days to weeks.

To be clear:

1) migration of contaminated water from the Crawford area to Pine Ridge
through White River alluvium could take a decade or two. Known spills
go back farther than that, so this could have happened already. Todays
[sic] spills could travel the distance in 20 years, or with more rain (and
therefore flow) the time could be half that, or ten years.
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2) migration of contaminated waters from the Crawford area to distant
areas, such as Pine Ridge or Chadron, could take as little as a few years.
In the southern panhandle of Nebraska, water has been reported to move
1500'/day along faults. That's 1 mile/4 days, or 30 miles/120 days.

3) artesian outflow would be analogous to a pumping well discharging
onto the landscape. Over a few days to a few weeks, such a major spill
would supply large amounts of contaminants that would travel as in 1 & 2
above.

D. Standing Based on Failure to Provide Information as Injury to Public

Interest Organizations. Judge Rosenthal asked "Do you have any authority - judicial

authority for that proposition?" HT at 150, Ins 5-7. This followed an explanation by the

undersigned that the Applicant's failure to make full disclosures of information in its

application caused injury to Petitioner WNRC because the organization exists for the

purpose of raising public awareness and it cannot fulfill its purpose for existing if less

than complete and full disclosure is made by the mining company in the application. See

HT at 149-150 and discussion HT at 150-152. Judge Rosenthal summed up the question

as asking for "some authority for the proposition that...the organization can claim injury

on the basis that it is impeded from carrying out the mission that it has assigned to itself."

HT at 151, In 25, HT at 152, Ins 1-3.

Response: There is judicial authority to support the proposition referenced

above, see generally, Note:' Standing and the National Environmental Policy Act: Where

Substance, Procedure. and Information Collide, 85 B.U.L. Rev. 633, 652-662 (April

2005), and the following cases discussed therein:

1) Scientists' Inst. for Pub. Info., Inc. (SIPI) v. Atomic Energy

Comm'n, 481 F.2d 1079, 1086-87 n.29 (D.C. Cir. 1973) (recognizing informational
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standing under NEPA and holding that the Atomic Energy Commission was required to
produce a 'programmatic EIS' where organization's injury was reduced ability to
accomplish its self-imposed goals of making available to the public scientific information
relevant to important social issues and stimulating and informing public discussion);

2) Pub. Citizen v. U.S. Dep't of Justice, 491 U.S. 440, 449 (1989)
(finding cognizable informational injury under the Federal Advisory Committee Act);

3) Fed. Election Comm. v. Akins, 524 U.S. 11 (1998) (finding
cognizable informational injury under the Federal Election Campaign Act); and

4) Am. Canoe Assoc. v. City of Louisa Water & Sewer, 389 F.3d
536, 544-547 (6th Cir. 2004) (finding informational injury and standing under Clean
Water Act where the organizations' interest in reporting to its members and its ability to
propose legislation and bring litigation based upon information collected by an agency
are negatively affected by the defendant agency's failure to fulfill its monitoring and
reporting obligations).

Dated this 4'h day of November, 2008.

Respectfully submitted,

/s/

David Frankel
Attorney for Petitioners
P. 0. Box 3014
Pine Ridge, SD 57770
308-430-8160
E-mail: arm.,legalVigmai L.com
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CERTIFICATE OF SERVICE

I hereby certify that copies "PETITIONERS' SUBMISSION OF ANSWERS TO
JUDGES' QUESTIONS FROM SEPTEMBER 30, 2008 HEARING" in the above
captioned proceeding has been served on the following persons by electronic mail as
indicated by a double asterisk (**); on this 4th day of November, 2008:

Judge Michael M. Gibson, Chair **

Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: mmg3@,nrc.gov

Judge Brian K. Hajek **
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: haiek. 1 @osu.edu; BHK3(@nrc.gov

Judge Richard F. Cole **

Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-mail: Richard.Colcei~nrc.gov

Judge Alan S. Rosenthal **

Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-mail- rsnthl(L)verizon.net

Mrs. Johanna Thibault **

Board Law Clerk
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-mail: Johanna.Thibault @&nrc.gov

Office of the Secretary **

Attn: Docketing and Service
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-mail: Hearing.Docket &nrc.gov

Office of Comm. App. Adjudication **

U.S. Nuclear Regulatory Commission
Washington, D.C 20555
E-mail: OCAAMAIL.RCsource(iinrc.gov

Crow Butte Resources, Inc. **
Attn: Stephen P. Collings
141 Union Blvd., Suite 330
Lakewood, CO 80228
E-mail: steve collings cameco.com
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Debra White Plume **

P. 0. Box 71
Manderson, SD 57756
E-mail: LAKOTA I @4ýgwtcjnet

Bruce Ellison, Esq. **

Law Offices of Bruce Ellison
P. 0. Box 2508
Rapid City, SD 57709
E-mail: bell4l1awCaol.com

Thomas Kanatakeniate Cook **

1705 S. Maple Street
Chadron, NE 69337
E-mail: tcookt),indianyouth.org

Western Neb. Resources Council **

Attn: Buffalo Bruce
P. 0. Box 612
Chadron, NE 69337
E-mail: buffalobrucegpanhandle.net

Owe Aku, Bring Back the Way **
Attn: Debra White Plume
P. 0. Box 325
Manderson, SD 57756
E-mail: LAKOTA I @gwtc.net

Shane C. Robinson, Esq. **

2814 E. Olive St.
Seattle, WA 98122.
E-mail: shanecrobinson(cgmail.com

Elizabeth Maria Lorina, Esq. **

Law Office of Mario Gonzalez
522 7 th Street, Suite 202
RapidCity, SD 57701
E-mail clorina@L& gnzlawfirm.com

Office of the General Counsel **
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Catherine Marco, Esq.
Cathcrinc.Marco(&nrc.gov

Brett M.P. Klukan, Esq.
Brctt.Klukan(&nrc. gov

Shahram Ghasemian, Esq.
Shahram.Ghascmian(inrc.gov

Tyson R. Smith, Esq. **
Winston & Strawn LLP
1700 K St. NW
Washington, DC 20006
E-Mail: trsmith(winston.corn

Mark D. McGuire, Esq. **
McGuire and Norby
605 South 14th Street, Suite 100
Lincoln, NE 60508
E-Mail: indmsijnCiialltel.net

Thomas J. Ballanco, Esq. **
Harmonic Engineering, Inc.
945 Taraval St., #186
San Francisco, CA 94116
E-mail: harmonicengineeri ng i1 mac.corn

EIE Service List:

lcarter Lcaptionreporters.com
ejduncan winston.com
rl(&)nrc.gov
nsg ienrc.gov
eli jPnrc.gov
Linda.lewisgwnrc. gov
esnknrc. gov
ogcmailcenterdnrc.gov
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cmp @cnrc. gov
matthew.rotman@nrc. gov
tpr(cnrc. gov
csisco @winston.com
axrLnrcgov
sxg4(@nrc.gov
rl(@nrc.gov

Respectfully submitted,

/s/

David Frankel
P. 0. Box 3014
Pine Ridge, SD 57770
308-430-8160
E-mail: arrn.legal(,grnail.com
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Mon, Nov 3, 2008 8:19 AM

Subject: Re: Question for Hannan
Date: Thursday, October 23, 2008 10:37 AM
From: Hannan Lagarry <hlagarry@csc.edu>
To: David Cory Frankel <davidcoryfrankel@gmail.com>
Cc: <hlagarry@olc.edu>
Conversation: Question for Hannan

David-

Is this the reference you were writing about?

"THE PROBLEM OF ARTESIAN WATER

Artesian flow occurs along the Pine Ridge of Nebraska when there is a
hydrologic connection, through faults or highly permeable strata,
between the Chamberlain Pass Formation and the High Plains Aquifer. The
weight of water in the topographically higher High Plains Aquifer
exerts pressure downward into the Chamberlain Pass Formation, which can
be released as artesian water flow where the topographically lower
Chamberlain Pass Formation is exposed at the surface, or where it is
punctured by drilling. Artesian flow was predicted by NDEQ in their
evaluation of CBR's petition for an aquifer exemption, and was observed
by a local landowner as CBR did test drilling for the North Trend
Expansion. Artesian flow could transmit the most mineral-laden of
waters onto the land surface (and into White River alluvium) and
discharge large amounts of contaminants into aquifers or faults in a
very short time."

The phrase "a very short time" at the end of the above paragraph refers
to days to weeks.

To be clear:
1) migration of contaminated water from the Crawford area to Pine Ridge
through White River alluvium could take a decade or two. Known spills
go back farther than that, so this could have happened already. Todays
spills could travel the distance in 20 years, or with more rain (and
therefore flow) the time could be half that, or ten years.
2) migration of contaminated waters from the Crawford area to distant
areas, such as Pine Ridge or Chadron, could take as little as a few
years. In the southern panhandle of Nebraska, water has been reported
to move 1500'/day along faults. That's 1 mile/4 days, or 30 miles/120
days.
3) artesian outflow would be analogous to a pumping well discharging
onto the landscape. Over a few days to a few weeks, such a major spill
would supply large amounts of contaminants that would travel as in 1 &
2 above.

I hope this helps -- let me know if this covers the question or I've
missed the point of the question.

All the best!

Hannan

David Cory Frankel wrote:
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>In your opinion, you make a reference to "a relatively short time" -
can you
>say what you meant? Hours, days, weeks, months, years, or centuries?
>Judges asked whether that was geologic time being referenced - please
>clarify asap so I can respond to the judges in the next few days - thx

Page 2 of 2



Received: from mail .nrc.gov (148.184.176.41) by OWMSO1 .nrc.gov
(148.184.100.43) with Microsoft SMTP Server id 8.1.291.1; Tue, 4 Nov 2008
12:33:33 -0500

X-Ironport-ID: mail1
X-SBRS: 5.2
X-MID: 32372602
X-IronPort-AV: E=Sophos;i="4.33,544,1220241600";

d="pdf'?scan'208";a="32372602"
Received: from qw-out-1920.google.com ([74.125.92.149]) by mail .nrc.gov with
ESMTP; 04 Nov 2008 12:33:07 -0500

Received: by qw-out-1920.google.com with SMTP id 9so1334357qwj.50 for
<multiple recipients>; Tue, 04 Nov 2008 09:33:04 -0800 (PST)

DKIM-Signature: v=1; a=rsa-sha256; c=relaxed/relaxed;
d=gmail.com; s=gamma;
h=domainkey-signature: received: received: user-agent:date:subject:from
:to:message-id:thread-topic:thread-index:mime-version:content-type;

bh=q5anTXQxxvbpC6fylNDThu453jpuHcSpxkQmLf/t3JY=;

b=Qf49RzZkO/uIGGzODg BFd5q3BivFeymFp3wf7Mo+dCM+OECE48nAyQLM02CNm6A
byH

9Z2Ex3Osl298ZvlgHWUGbNvsn 1zVbOxyJO/NeO7gmORbPnDblxfYYCxNZMM/dN71wZII
/kg MO/YcrdZMIQh DxexlqbOQYJi3ORWq MBF8A=

DomainKey-Signature: a=rsa-shal; c=nofws;
d=gmail.com; s=gamma;
h=user-agent:date:subject:from:to: message-id:thread-topic
:thread-index:mime-version:content-type;

b=uKegQQvOHmXJPz1 rrXxDjdNX2vYtXr3GKGrirTdpQWJTcrxOGJHKDWQ8izaGBJ7YY
0

Rrl xJVmJvO0ypdtKx2PRZ5zZ6mhiC467TiaXj NqYi7l39ypuntku3fJol 1 Mm MGj Bg/5w
KhgUyyN2C7SW1 eCcoaKQ+y2tmHhYNhaJxOF40=

Received: by 10.214.11.11 with SMTP id 11 mr2031916qak.322.1225819984262;
Tue, 04 Nov 2008 09:33:04 -0800 (PST)

Return-Path: <davidcoryfrankel@gmail.com>
Received: from ?192.168.0.6? (dpc6746162228.direcpc.com [67.46.162.228])

by mx.google.com with ESMTPS id 9sml 1286240yxs.5.2008.11.04.09.32.04
(version=TLSvl/SSLv3 cipher=RC4-MD5); Tue, 04 Nov 2008 09:32:56

-0800 (PST)
User-Agent: Microsoft-Entourage/ 11.4.0.080122
Date: Tue, 4 Nov 2008 07:31:47 -1000
Subject: Transmitting Document in Crow Butte Resources (Renewal) - Docket
No. 40-8943 - ASLBP No. 08-867-02-OLA-BDO1

From: David Cory Frankel <davidcoryfrankel@gmail.com>
To: Tom Ballanco <harmonicengineeringl@mac.com>, Johanna Thibault

<Johanna.Thibault@nrc.gov>, Hearing Docket <Hearing.Docket@nrc.gov>,
ASLBP_H LW Adjudication Resource

<ASLBP_H LW Adjudication. Resource@nrc.gov>,
Elizabeth Lorina <elorina@gnzlawfirm.com>, Brett Klukan
<Brett.Klukan@nrc.gov>, "trsmith@winston.com" <trsmith@winston.com>,



"shanecrobinson@gmail.com" <shanecrobinson@gmail.com>, OCAAMAIL
Resource

<OCAAMAIL.Resource@nrc.gov>, "arm.legal@gmail.com"
<arm.legal@gmail.com>,

Alan Rosenthal <Alan. Rosenthal@nrc.gov>, "rsnthl@verizon. net"
<rsnthl@verizon.net>, Michael Gibson <Michael.Gibson@nrc.gov>, Richard Cole
<Richard.Cole@nrc.gov>, "hajek. 1 @osu.edu" <hajek. 1 @osu.edu>, Marck

McGuire
<MDMSJN@alltel.net>, Secy <SECY@nrc.gov>, Bruce Ellison

<belli4law@aol.com>,
Deb White Plume <lakotal@gwtc.net>, Tom Cook <slmbttsag@bbc.net>,

Buffalo
Bruce <BuffaloBruce@panhandle.net>, Monique Cesna <mcesna@gnzlawfirm.com>,

<Shahram.Ghasemian@nrc.gov>, <BHK3@nrc.gov>, <mmg3@nrc.gov>,
<axr@nrc.gov>,

Catherine Marco <Catherine.Marco@nrc.gov>, <lcarter@captionreporters.com>,
<ejduncan@winston.com>, <rll@nrc.gov>, <nsg@nrc.gov>, <elj@nrc.gov>,
<Linda.lewis@nrc.gov>, <esn@nrc.gov>, <ogcmailcenter@nrc.gov>,

<cmp@nrc.gov>,
<matthew.rotman@nrc.gov>, <tpr@nrc.gov>, <csisco@winston.com>,

<sxg4@nrc.gov>
Message-ID: <C535AAE8.298C5%davidcoryfrankel@g mail.com>
Thread-Topic: Transmitting Document in Crow Butte Resources (Renewal) -
Docket No. 40-8943 - ASLBP No. 08-867-02-OLA-BDO1

Thread-Index: Ack+ozZIdSJqYaqWEd21 lwAbYzBOIA==
MIME-Version: 1.0
Content-Type: multipart/mixed; boundary="B 3308628764_14412990"


