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NRC STAFF MOTION TO COMPEL DISCOVERY

INTRODUCTION

Pursuant to 10 C.F.R. § 2.705(h), the Nuclear Regulatory Commission Staff (Staff)
requests that the Board compel Mr. Geisen to provide complete responses to the Staff's
Interrogatories.' The Staff Interrogatories are reasonable and necessary to obtain factual
information directly relevant to the enforcement proceeding pending before the Board. Mr.
Geisen’s response consists of a narrative which fails to answer the interrogatories or to specify
objections.

DISCUSSION

The Staff initially propounded interrogatories to Mr. Geisen on September 1, 2006. At
that time, Mr. Geisen was awaiting trial on a federal criminal indictment for charges which
related to the NRC’s enforcement order. Accordingly, with the exception of certain specific
interrogatories, Mr. Geisen declined to answer nearly all of the Staff’s interrogatories based on
his invocation of his Fifth Amendment right against self incrimination.> Mr. Geisen was

convicted in the criminal trial and sentenced in May 2008, and thereafter requested the

L “NRC Staff's Interrogatories, Document Requests, and Requests for Admission,” September 1,
2006 (“Staff Interrogatories™).

2 «David Geisen’s Objections and Answers to NRC Staff's First Set of Interrogatories,” (“First
Answer”) October 3, 2006 at 3.
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resumption of the enforcement hearing which had been stayed pending completion of the

criminal proceeding.

Counsel for the Staff and counsel for Mr. Geisen have consulted on means to limit the
issues in the hearing on the NRC enforcement order.® Pursuant to those discussions, the Staff
proposed stipulations concerning the inaccuracies and omissions of information provided to the
NRC. Counsel have agreed on nearly all of the stipulations, a copy of which is provided as
Attachment 1. Counsel also expect to consult and reach agreement on the exhibits which will
be admitted in the proceeding for the remaining contested issues which focus on Mr. Geisen’s
knowledge of the inaccuracies and omissions. In order to complete preparation for the hearing,
the Staff requested answers to discovery based on counsel’s representation to the Staff and
Board that Mr. Geisen will no longer invoke his Fifth Amendment rights.

However, as discussed below, Mr. Geisen’s supplemental discovery response* did not
answer Staff Interrogatories. Instead, counsel prepared a narrative which does not even
reference the interrogatories. The narrative presents selective information that does not answer
most of the Staff's questions. Mr. Geisen’s submission of this incomplete and inadequate
response is equivalent to a failure to answer and therefore warrants an order to compel under
10 C.F.R. § 2.705(h).

Mr. Geisen has failed to raise any objection to justify his failure to respond to the
interrogatories. His statement that he is incorporating the objections in his previous response
cannot be accepted when his previous response invoked his Fifth Amendment privilege for

nearly every interrogatory. Mr. Geisen also fails to justify his failure to answer the

% Order Prohibiting Involvement in NRC Licensed Activities (Effective Immediately), January 4,
2006 (“Order”).

* “David Geisen’s Second Supplemental answers to NRC Staff's Interrogatories” (“Supplemental
Response”) October 29, 2008.
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interrogatories by noting that he was interviewed by the NRC Office of Investigations on October

22, 2002, and testified during his criminal trial in October 2007. Mr. Geisen’s assessment that
the criminal trial provided a “comprehensive presentation of Mr. Geisen’s position on the
issues,” is no more than a unilateral decision to ignore discovery rules and practice. He cannot,
on his own, decide to ignore the interrogatories and provide only information he chooses.
Contrary to his claim, his narrative is not responsive to “the core of the Staff's Interrogatories.”
Supplemental Response at 2.

As explained below, Mr. Geisen’s response is manifestly incomplete and non-responsive
to the Staff's interrogatories. To the extent that Mr. Geisen’s sworn testimony addresses a Staff
guestion, it would be appropriate for him to cite the relevant portions as a response. However, it
is not appropriate for him to simply ignore the question and provide a narrative that sets forth his
position for the hearing. That is an opening statement, not an interrogatory answer.

Regardless of the source of the answer, it is the party’s responsibility to provide it. Answers to
interrogatories should be complete; the interrogating party should not need to sift through
documents to obtain a complete answer. The answering party must specify precisely which
documents cited contain the desired information.®

Because NRC discovery rules follow the form of the Federal Rules of Civil Procedure,
those rules and federal legal authorities provide appropriate guidelines for interpreting NRC
discovery rules.® As relevant here, the federal rules require that the party answering

interrogatories must respond to each one separately, fully and under oath. Fed. R. Civ. P.

® Cleveland Electric llluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-82-67, 16
NRC 734, 736 (1982), citing, Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2),
ALAB-678, 15 NRC 1400, 1421, n.39 (1982).

® public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-83-17, 17 NRC
490, 494-95 (1983), citing Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC
752, 760 (1975).
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33(b)(1). Answers must be responsive, full, complete and unevasive.” While answers that refer

to testimony may be sufficient, the response must cite specific page and reference lines.®

Counsel for the Staff has unsuccessfully consulted with counsel for Mr. Geisen in an
effort to obtain answers to our interrogatories. As the Staff has pointed out in those
discussions, the stipulations agreed to by the parties can be cited as a response to many of the
Staff's interrogatories. The fact that Mr. Geisen’s answers can refer to stipulations and
testimony from the criminal proceeding may substantially lessen the effort necessary to respond
to the Staff's interrogatories. It does not, however, excuse him from the obligation to respond.
As discussed below, the Staff Interrogatories are appropriate and necessary to elicit relevant
information. Therefore, there is no basis to limit discovery under § 2.705(b)(2).

1. The Staff Interrogatories Are Reasonable and Appropriate.

The Staff interrogatories have been outstanding for over two years. Mr. Geisen’s
original response followed the form directed by the Federal Rules to the extent that a separate
answer was provided for each interrogatory. For each interrogatory he did not answer he
invoked his Fifth Amendment privilege. He also referred to a set of general objections which he
claimed were applicable to each of the interrogatories. Included in those general objections
was the statement that he objected to interrogatories “to the extent that they are oppressive,
overly burdensome and/or would involve undue financial expense to Geisen.” First Answer at 2.

Mr. Geisen’s generalized, qualified claim is not sufficient to raise an objection that the
interrogatories are unduly burdensome. As a general principle, a party asserting objections to

discovery “bears the burden of demonstrating that its objections should be sustained.”® To

" Ferrara v. Balistreri & Di Maio, Inc., 105 F.R.D. 147, 150 (D. Mass. 1985).
8 J.J. Delaney Carpet Co. v. Forrest Mills, Inc. 34 F.R.D. 152, 153 (S.D. N.Y. 1963).

% In re Priceline.com Inc. Securities Litigation, 233 F.R.D. 83, 85 (D. Conn. 2005); Roesberg v.
Johns Manville Corp., 85 F.R.D. 292, 297 (E.D. Pa. 1980).
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satisfy this burden, a party asserting an objection “must clearly set forth the specifics of the

objection and how that objection relates to the [information or] documents being demanded.”*
The mere statement by a party that the discovery is burdensome is not sufficient to raise a
successful objection.* A party making such an objection must make a specific showing of why
the interrogatories would be burdensome.™

The information sought by the Staff concerns Mr. Geisen’s knowledge of the events
underlying the Order. Answering these questions would require Mr. Geisen to specify the
details of his involvement and actions regarding those events. This is eminently reasonable and
does not warrant any limitation by the Board under the standard set forth in 10 C.F.R.
§ 2.705(b)(2). As provided in that regulation, a presiding officer may limit the frequency or
extent of discovery based on a determination that:

(i) The discovery sought is unreasonably cumulative or duplicative, or is

obtainable from some other source that is more convenient, less burdensome, or

less expensive;

(i) The party seeking discovery has had ample opportunity by discovery in the

proceeding to obtain the information sought; or

(i) The burden or expense of the proposed discovery outweighs its likely

benefit, taking into account the needs of the proceeding, the parties’ resources,

the importance of the issue in the proceeding, and the importance of the

proposed discovery in resolving the issues.

None of the factors listed above warrant any limitation on the Staff's right to obtain
responses to its first set of interrogatories which have been outstanding since 2006. This is a
highly complex case that concerns multiple events during which the Staff alleges that Mr.

Geisen deliberately provided false information to the NRC. The Staff's proof therefore requires

the establishment of multiple elements over a period of several years, including (1) the actual

19 priceline.com, 233 F.R.D. at 85 (quoting, Obiajulu v City of Rochester, 166 F.R.D. 293, 295
(W.D.N.Y. 1996)).

1 Josephs v. Harris Corp., 677 F.2d 985, 992 (3" Cir. 1982).

12 7atko v. Rogers Mfg. Co., 37 F.R.D. 29, 31 (N.D. Ohio 1964).
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condition of the RPV head, (2) the accuracy and completeness of information contained in

submissions to the NRC, (3) Mr. Geisen’s knowledge of the condition of the head, (4) Mr.
Geisen’s involvement and knowledge of the submissions, and (5) Mr. Geisen’s knowledge of
actual condition of the head.

Due to the complexity of the case, the Staff's interrogatories addressed numerous
issues. They are specifically tailored to each issue and contain subparts in order to specify the
exact information to be provided. Except to a very limited extent, Mr. Geisen has never
answered the interrogatories, having invoked his Fifth Amendment rights. Because counsel has
now represented that Mr. Geisen will no longer refuse to answer on those grounds, this is the
first opportunity for the Staff to obtain answers to these questions. These questions have not
been answered. Therefore, the discovery is not cumulative or duplicative.

Mr. Geisen’s statements to the NRC's Office of Investigations (Ol) and in the criminal
trial do not constitute, or substitute for, answers to Staff interrogatories. The Ol interview was
conducted as part of an investigation into the facts surrounding the event at Davis-Besse, long
before any enforcement action against Mr. Geisen was taken. The testimony in the criminal trial
related to the charges in the criminal indictment, which do not encompass all of the elements of
the violations cited in the NRC Order, and was not subject to any questioning by the Staff. To
the extent that testimony is relevant to the Staff Interrogatories, it is the obligation of Mr. Geisen
to cite it in his responses.

Answers are necessary to obtain all of the relevant facts regarding the case. Up to this
time, Mr. Geisen has never been required to describe, under oath, his involvement and
knowledge of each of the submittals and presentations cited in the enforcement order and the
means by which he obtained knowledge of the condition of the RPV head. This information is

essential to ensuring that the Staff obtains full discosure of the facts relevant to this proceeding.
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Allowing Mr. Giesen to provide an incomplete and one-sided presentation prevents the Staff

from obtaining a complete set of facts to which it is entitled through discovery.

Mr. Geisen is represented by highly capable and experienced counsel with the
substantial resources of a large law firm at their disposal. The Staff Interrogatories are
reasonable in number and scope given the complexity of the case. They are also necessary to
obtain relevant facts. Nevertheless, the burden of responding to the Staff's interrogatories is
substantially lessened due to the fact that many of the Staff’'s questions may be answered by
reference to testimony and stipulations. The Staff has provided a Table identifying
interrogatories which may be wholly or largely answered this way in Attachment 2.

2. Mr. Geisen’'s Narrative Answer is Incomplete

In his answer, Mr. Geisen has failed to answer the Staff's questions, providing instead
only selective information. This can be illustrated by representative examples. Staff
Interrogatories 6 - 8 ask Mr. Geisen to answer questions about his knowledge of the head
inspections that were conducted. This information is essential to the issue which will be the
subject of the hearing — Mr. Geisen’s knowledge of inaccuracies and omissions in the
descriptions of those inspections provided to the NRC.

To obtain this information for the 1996 inspection, Staff Interrogatory 6 asks Mr. Geisen
to describe the circumstances under which he (1) viewed videos of the inspection, (2) viewed
photos from the inspection, (3) consulted with other individuals regarding the inspection, and (3)
viewed evidence of flange inspections. While the interrogatory has multiple subparts, if Mr.
Geisen did not have the relevant knowledge, they could be easily answered “no.” If he did have
the relevant knowledge, this information is essential to the Staff's case.

Mr. Geisen’s narrative states that he saw a report concerning a head inspection during

the process of root cause interviews (after the spring of 2002) but did not speak with the author



-8-
of the report, Mr. Goyal. The narrative also states that he first saw the video of the inspection in

October 2001. This leaves many of the Staff's interrogatories unanswered, such as:
¢ Did he see any other documents relating to the inspection and, if so, when and
under what circumstances?
¢ Did he see any photographs from the 1996 inspection and, if so, when and under
what circumstances?
¢ Did he see the entire 1996 video or only portions of it?

Under what circumstances did he view the video?

e Did he speak with Goyal about the condition of the head apart from the cited
report?
¢ Did he speak with anyone else about the 1996 inspection?

It may be that these matters were not addressed in the narrative because the answer is
negative, but there is no way for the Staff to know that unless the questions are answered. If
the answers are no, it is a simple matter for Mr. Geisen to so answer. If the answers are yes,
the responsive information is directly relevant to the subject of the hearing.

Staff Interrogatories 9 — 11 ask questions regarding Mr. Geisen’s preparation and
involvement in the 10/3/01 conference call, the 10/11/01 TA briefing and the 11/9/01 ACRS
presentation. The interrogatories ask Mr. Geisen to identify all (1) documents, videos and
photos he viewed, (2) meetings he attended, and (3) people he consulted to prepare for the
meetings. Mr. Geisen’s narrative states that for the 10/3/01 conference call he collected
information from a variety of sources, including Serial Letter 2731, Framatome engineers
present during a 10/2 phone call, and Glenn Mcintyre. This answer leaves many questions

unanswered, such as:

Were there sources that were not disclosed and, if so, why not?
Who were the engineers present during the call?

Who else was on the call?

What information did he get from Glenn Mclintyre?

Was anyone else present when he spoke with Glenn Mcintyre?

It may be that Mr. Geisen is unable to answer some of these questions, but there is no

way for the Staff to know unless the interrogatories are answered. If, for example, Mr. Geisen



-9.
does not remember the answers, it is a simple matter to say so. If, however, he can answer, the

information would be directly relevant to the issues in this hearing.

These examples illustrate the inadequacy of the narrative response. The Staff's
interrogatories were carefully crafted to elicit all of the facts relevant to the hearing. Mr. Geisen
cannot be permitted to ignore the interrogatories and present only the information he chooses.
Such a practice runs contrary to the fundamental function of discovery — full disclosure of the
facts relevant to the remaining issues in this proceeding. Disclosure of the facts will allow those
issues, and therefore the scope of the hearing, to be further clarified and narrowed.

CONCLUSION

For the reasons stated above, the Staff requests that the Board compel Mr. Geisen to

provide complete responses to the Staff's interrogatories.

Respectfully submitted,
IRA/

Lisa Clark

Counsel for NRC Staff

Dated at Rockville, MD
this 3" day of November, 2008.
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Issues for Stipulation

On August 3, 2001, the NRC issued “NRC Bulletin 2001-01: Circumferential Cracking of
Reactor Pressure Vessel Head Penetration Nozzles” requesting holders of operating licenses
for pressurized water nuclear power reactors to provide information related to the structural
integrity of reactor pressure vessel head penetration (RPV) nozzles, including the extent of VHP
nozzle leakage and cracking, the inspections and repairs that have been undertaken to satisfy
NRC regulatory requirements and the basis for concluding that plans for future inspections will
ensure compliance with those requirements.

The Bulletin explained that cracked and leaking VHP nozzles had been discovered at reactors
where the only indications of leakage were small boric acid deposits at the nozzle penetrations.
Specifically, at the Oconee Nuclear Station Unit 3 (ONS3), reactor leakage from a cracked
nozzle had resulted in a boric acid deposit of less than 1 cubic inch where the CRDM nozzle
exited the RPV head. These findings raised a staff concern that visual head examinations at
reactors may not find such small indications of nozzle leakage which could be indicative of
circumferential cracking of the nozzles. Specifically Bulletin stated:

.. .the presence of circumferential cracking at ONS3 where only a small amount of boric
acid residue indicated a problem, calls into question the adequacy of current visual
examinations for detecting either axial or circumferential cracking in VHP nozzles. This
is especially significant if prior existing boric acid deposits on the RPV head mask the
identification of new deposits. Also, the presence of insulation on the RPV head or other
impediments may restrict an effective visual examination. As a remedial measure the
RPV head may have to be cleaned at a prior outage for effective identification of new
deposits from VHP nozzle cracking if new deposits cannot be discriminated from existing
deposits from other sources. However, the NRC staff believes that boric acid deposits
that cannot be dispositioned as coming from another source should be considered, as a
conservative assumption, to be from VHP nozzles, and appropriate corrective actions
may be necessary. In addition, the use of special tooling or procedures may be required
to provide assurance that the visual examinations will be effective in detecting the
relevant conditions.

The Bulletin further stated:

The cracking identified at ONS2 and ONS3 reinforces the importance of conducting
effective examinations of the RPV upper head area (e.g., visual under-the-insulation
examinations of the penetrations for evidence of borated water leakage, or volumetric
examinations of the CRDM nozzles), and using appropriate NDE methods (such as PT,
UT, and eddy-current testing) to adequately characterize cracks. Because of plant-
specific design characteristics, there is no uniform way to perform effective visual
examinations of the RPV head at PWR facilities. Some plants have the head insulation
sufficiently offset from the RPV head to permit an effective visual examination. Other
plants have the insulation offset from the head but in a contour matching that of the
head, requiring special tooling and procedures to perform an effective visual
examination. Still other plants have insulation directly adjacent to or attached to the
RPV head, potentially requiring the removal of the insulation to permit an effective visual
examination. Several licensees have recently performed expanded VT-2 examinations
using remote devices to inspect between the RPV head and insulation. One aspect of
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conducting effective visual examinations that is common to all PWR plants is the need to
successfully distinguish boric acid deposits originating with BHP nozzle cracking from
deposits that are attributable to other sources.

The Bulletin categorized plants according to their susceptibility to pressure water stress
corrosion cracking (PWSCC): Low, moderate or high. Davis Besse was in the high
susceptibility category.

Materiality

The NRC issued NRC Bulletin 2001-01 because of new information that raised staff concern
that visual inspections would not detect evidence of circumferential cracking of RPV nozzles.
The new information, indicating that visual evidence of cracking may be limited to a small
amount of boric acid residue, raised the concerns that such small indications could be (1)
masked by other boric acid deposits, or (2) missed in the event that insulation or other
impediments restricted the visual examination of the head.

FENOC responded to the bulletin for the Davis-Besse Nuclear Power Station (DBNPS) in
written submittals identified as Serial Letters 2731, 2735 and 2744, described below. Managers
of DBNPS provided additional information responsive to the bulletin in a teleconference with the
staff on October 3, 2001, in a briefing before the Commissioners’ technical assistants on
October 11, 2001, and during a meeting of the Advisory Committee on Reactor Safeguards
(ACRS) meeting on November 9, 2001. The staff considered all of that information in order to
determine whether regulatory action was necessary to address circumferential cracking of
nozzles at the DBNPS.

Serial Letter 2731

FirstEnergy Corporation (FENOC) responded to the NRC Bulletin for the DBNPS in a submittal
identified as Serial Letter 2731 on September 4, 2001. In part, Serial Letter 2731 responded to
Item 1.d of the NRC Bulletin which requested:

[A] description of the VHP nozzle and RPV head inspections (type, scope, qualification
requirements, and acceptance criteria) that have been performed at your plant(s) in the
past 4 years, and the findings. Include a description of any limitations (insulation or
other impediments) to accessibility of the bare metal of the RPV head for visual
examinations.

FENOC's response included the following statements:

The DBNPS has performed two inspections within the past four years, during the 11"
Refueling Outage (RFO) in April 1998 and during the 12" RFO in April 2000. The scope
of the visual inspection was to inspect the bare metal RPV head that was accessible
through the weep holes to identify any boric acid leaks/deposits. The DBNPS also
inspected 100% of Control Rod Drive Mechanism (CRDM) flanges for leaks in response
to Generic Letter 88-05, “Boric Acid Corrosion of Carbon Steel Reactor Pressure
Boundary Components in PWR Plants.” The results of these two recent inspections are
described below.
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Inspections of the RPV head area performed with the RPV head insulation installed in
accordance with DBNPS procedure NG-EN-00324, “Boric Acid Corrosion Control
Program,” which was developed in response to Generic Letter 88-05. As stated
previously, a gap exists between the RPV head and the insulation, the minimum gap
being at the dome center of the RPV head where it is approximately 2 inches, and does
not impede visual inspection. The service structure envelopes the DBNPS RPV head
and has 18 openings (weep holes) at the bottom through which inspections are
performed. There are 69 CRDM nozzles that penetrate the RPV head. The metal
reflective insulation is located above the head and does not interfere with the visual
inspection. The visual inspection is performed by the use of a small camera. This
camera is inserted through the weep holes.

April 2000 Inspection Results (12 RFO)

In April 2000, Framatome Nuclear Power Services performed a 100% video inspection
of CRDM flanges above the RPV insulation. Five leaking CRDM flanges were identified
at locations F10, D10, C11, F8 and G9. The main source of leakage was associated
with the D10 CRDM flange. Positive evidence (boron deposits on the vertical faces of
the CRDM flanges and nozzle) existed that drives F8, F10 and C11 had limited gasket
leakage. CRDM G9 had boron deposits under the CRDM flange between the flange and
insulation, providing confidence that this leakage was associated with flange leakage.
All five CRDM gaskets were replaced and the D10 CRDM flange was machined. Visual
inspection of the flanges was performed. Some boric acid crystals had accumulated on
the RPV head insulation beneath the leaking flanges. These deposits were cleaned
(vacuumed). After cleaning the area above the insulation was videotaped for future
reference.

Inspection of the RPV head/nozzles area indicated some accumulation of boric acid
deposits. The boric acid deposits were located beneath the leaking flanges with clear
evidence of downward flow. No visible evidence of nozzle leakage was detected. The
RPV head area was cleaned with demineralized water to the greatest extent possible
while maintaining the principles of As-Low-As-Reasonably-Achievable (ALARA)
regarding the dose. Subsequent video inspection of the cleaned RPV head areas and
nozzles was performed for future reference.

Subsequent Review of the 1998 and 2000 Inspection Videotapes Results

Since May 2001, a review of the 1998 and 2000 inspection videotapes of the RPV head
has been performed. This review was conducted to re-confirm the indications of boron
leakage experienced at the DBNPS were not similar to the indications seen at ONS and
ANO-1; i.e., was not indicative of RPV nozzle leakage. This review determined that
indications such as those that would result from RPV head penetration leakage were not
evident.

Serial Letter 2731 was incomplete or inaccurate:

Serial Letter 2731’s description of the amount of boric acid deposits found on the RPV head
during the 12" refueling outage (12RFO) inspection conducted in 2000 was not complete and
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accurate. The Serial Letter's statement that the inspection revealed indications of “some” boric
acid accumulations did not accurately describe the extent of the accumulations viewed during
the inspection. In fact, the 12RFO inspection revealed large accumulations of boric acid on the
RPV head which precluded access to substantial portions of the RPV head, completely
engulfed many nozzle penetrations and leaked out of weep holes at the bottom of the head.

Serial Letter 2731 was incomplete because it did not state that boric acid deposits impeded
access to the RPV head during the 11RFO and 12RFO inspections. Boric acid deposits filled
weepholes through which the inspection camera was inserted, making it impossible to view the
head through those access points. Boric acid deposits also prevented access to portions of the
head where it extended from the RPV head to the insulation above the head.

Serial Letter 2731 was incomplete because it failed to disclose that boric acid deposits on the
RPV head made it impossible to inspect a significant number of RPV head nozzle penetrations.

Serial Letter 2731 inaccurately stated that reviews of the 1998 and 2000 inspection
videotapes confirmed that there were no indications of boron leakage on the Davis
Besse RPV head similar to those observed at ONS3 and ANO-1. The boron deposits
observed at ONS3 and ANO-1 were small, measuring less than 1 cubic inch. At Davis
Besse, the 1998 and 2000 inspection videotapes showed large accumulations of boric
acid deposits which precluded access to substantial portions of the head and obscured
a substantial number of the nozzle penetrations. The large accumulations of boric acid
deposits would have obscured any indications of nozzle leakage such as those seen at
ONS and ANO-1.

October 3, 2001, Teleconference

On October 3, 2001, representatives of FENOC (including Mr. Geisen) held a telephone
conference with representatives of the NRC. The telephone conference was a follow-up to
FENOC's September 4, 2001 response (Serial Letter 2731) to NRC Bulletin 2001-01. The
participants discussed the condition of the RPV head during video inspections performed during
10RFO, 11RFO and 12RFO. Mr. Geisen stated that videotapes of the 10RFO, 11RFO, and
12RFO reactor pressure vessel head inspections had been reviewed. For the 12RFO, he
stated that 100% of the reactor pressure vessel head had been inspected except for 5-6
nozzles on top of the RPV head where inspection was precluded because of flange leakage.

Mr. Geisen’s statement that 100% of the RPV head had been inspected but for 5-6 nozzles at
the top of the RPV head was inaccurate because large accumulations of boric acid deposits
impeded access to large portions of the RPV head, extending well beyond the top nozzles. In
fact, the boric acid deposits prevented inspection of at least 24 nozzle penetrations.

October 11, 2001, Commission Technical Assistant Briefing

On October 11, 2001, Mr. Geisen and other FENOC managers met with the NRC
Commissioners’ Technical Assistants (TAS) to present a safety basis to allow operation until the
refueling outage scheduled for March 2002 (13RFO). During the meeting, Mr. Geisen
presented slides 6 and 7, both of which described the results of inspections of the RPV head.
Slide 6 stated “[c]onducted and recorded video inspection of head during 11RFO (April 1998)
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and 12 RFO (April 2000) . . . No head penetration leakage was identified.” Slide 7 stated “[a]ll
CRDM [control rod drive mechanism] penetrations were verified to be free from “popcorn” type
boron deposits using video recordings from 11RFO or 12RFO.” Slide 7 also stated “[p]Jopcorn”
type boron deposits were found to be evidence of a circumferential nozzle crack on the RPV
head at the Oconee Nuclear Power Plant.

Mr. Geisen inaccurately represented that all CRDM penetrations were verified to be free from
“popcorn” type deposits using video recordings from 11RFO or 12RFO. The inspection videos
actually showed that boric acid deposits masked a substantial number of the CRDM
penetrations, making it impossible to verify that “popcorn” type deposits were not present on
those penetrations. Absent such verification, it was impossible to determine whether evidence
of head penetration leakage was present.

Serial Letter 2735

FENOC provided a supplemental response to the NRC Bulletin for DBNPS in a submittal
identified as Serial Letter 2735 on October 17, 2001. Serial Letter 2735 provided supplemental
information regarding the results of the head inspections conducted in 1998 and 2000. In
addition, the Serial Letter included information concerning the head inspection conducted in
1996 during the 10RFO to support FENOC's claim that, notwithstanding the existence of boric
acid deposits on the RPV head, there would be minimal public risk if DBNPS were allowed to
operate until the next refueling outage, scheduled for March 2002, when a qualified visual
inspection of the RPV head would be performed. This claim was supported by a safety
assessment which assumed that routine inspections would detect minor leaks well before any
catastrophic failure could occur. The safety assessment concluded that these visual
inspections would minimize public risk because it was highly likely that signs of CRDM nozzle or
penetration weld leakage would be observed before the leakage caused CRDM nozzle
structural failure or detachment.

The safety assessment, which was prepared by a contractor to FENOC, noted:

. .. boric acid crystal buildup from flange leaks may have masked indications of CRDM
nozzle leakage in the past, and may have contributed to the exterior circumferential OD
cracks at the ONS not being detected by an inspection sooner.

Over the last five to seven years, the RV head inspections have become increasingly
more meaningful because of utility efforts to clean the head of boron deposits resulting
from past CRDM nozzle flange leakage and other sources. A clean RV head will make
new boron crystals at the nozzle penetrations more evident, and reduce the likelihood
that the leakage will be missed or masked by other sources of boron on the RV head.

The Serial Letter included the following summary information regarding the inspections of the
RPV head:

In May 1996, during a refueling outage, the RPV head was inspected. No leakage was
identified, and these results have been recently verified by a re-review of the video tapes
obtained from that inspection. The RPV head was mechanically cleaned at the end of
the outage. Subsequent inspections of the RPV head in the next two refueling outages
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(1998 and 2000), also did not identify any leakage in the CRDM nozzle-to-head areas
that could be inspected. Video tapes taken during these inspections have also been re-
reviewed.

Accordingly, using the end of outage in 1996 as the postulated worst-case time for an
axial crack to reach a through-wall condition, the projected time for the crack to reach its
critical through-wall circumferential size was determined based on the results from an
Framatome ANP assessment. This RV Head Nozzle and Weld Safety Assessment
demonstrates the postulated crack will take approximately 7.5 years to manifest into an
ASME Code allowable crack size. Applying this 7.5 years to the May 1996 inspection
projects the worst-case allowable crack size being reached in November 2003. Itis
important to note the allowable crack size will still maintain an ASME Code safety factor
of three.

Based on the previous inspections conducted, re-reviewed inspection videos, analyses
that have been performed concerning crack growth rates, the ability to identify cracking,
and industry evaluations and findings, it is concluded there is reasonable assurance that
the DBNPS will continue to operate safely to the next refueling outage scheduled for
March 2002.

The Serial Letter included the following supplemental information regarding the inspections of
the RPV head:

The inspections performed during the 10" 11™ and 12 Refueling Outage (10 RFO,
conducted April 8 to June 2, 1996; 11RFO, conducted April 10, to the May 23, 1998;
and, 12RFO, conducted April 1 to May 18, 2000) consisted of a whole head visual
inspection of the RPV head in accordance with the DBNPS Boric Acid control Program
pursuant to Generic Letter 88-05, “Boric Acid Corrosion of Carbon Steel Reactor
Pressure Boundary Components in PWR Plants.” The visual inspections were
conducted by remote camera and included below insulation inspections of the RPV bare
head such that the Control rod Drive Mechanism (CRDM) nozzle penetrations were
viewed. During 10RFO, 65 of 69 nozzles were viewed, during 11RFO, 50 of 69 nozzles
were viewed, and during 12RFO, 45 of 69 nozzles were viewed. It should be noted that
19 of the obscured nozzles in 12 RFO were also those obscured in 11RFO. Following
11RFO, the RPV head was mechanically cleaned in localized areas as limited by the
service structure design. Following 12RFO, the RPV head was cleaned with
demineralized water to the extent possible to provide a clean head for evaluating future
inspection results.

The affected areas of accumulated boric acid crystal deposits were video taped, and
have subsequently been reviewed with specific focus on boric acid crystal deposits with
reference to the CRDM nozzle penetration leakage as previously observed at the
Oconee Nuclear Station, Unit 3 (ONS-3) and at Arkansas Nuclear One, Unit 1 (ANO-1).
During the 12RFO inspection, 24 of the 69 nozzles were obscured by boric acid crystal
deposits that were clearly attributable to leaking motor tube flanges from the center
CRDMs. A further subsequent review of the video tapes has been conducted and
corroborates the previous statements and conclusions stated in letter Serial Number
2731 that the results of this review did not identify any boric acid crystal deposits that
would have been attributed to leakage from the CRDM nozzle penetrations, but were
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indicative of CRDM flange leakage. Included as Attachments 2 and 3 are the inspection
results for 10RFO, 11RFO and 12RFO, and a figure representing these nozzle locations,
respectively.

A table attached to Serial Letter 2735 depicted the inspection findings from 1996, 1998 and
2000. The findings were identified as (1) flange leak evident, (2) no leak observed, meaning the
visual inspection was satisfactory and no video record was required, or (3) no leak recorded,
meaning that nozzle inspection was recorded on videotape. For the 1996 inspection, no
findings were reported on the table. A footnote to the table stated the following:

In 1996 during 10RFO, the entire RPV head was inspected. Since the video was void of
head orientation narration, each specific nozzle view could not be correlated.

Also attached to Serial Letter 2735 were head maps on which the 11 and 12RFO inspection
findings were depicted. The head maps identified the following information for each nozzle for
the 11RFO inspection, the 12 RFO inspection, and the 11RFO & 12RFO inspections combined:

(1) No leakage identified

(2) Evaluated not to have sufficient gap to exhibit leakage
(3) Insufficient gap with leaking flange

(4) Nozzle obscured by boron

(5) Nozzle obscured by boron with leaking flange

(6) Newly affected, since 11RFO, by leaking flange(s)

The head map for 11RFO labeled 50 of the 69 nozzles “no leakage identified.” The remaining
19 nozzles - labeled (2) through (5) - were clustered in the southeastern portion of the head.
The head map for 12RFO labeled 45 of the 69 nozzles as “no leakage identified.” The
remaining 24 nozzles — labeled (2) through (5) - included the same nozzles with those labels for
11RFO and 5 additional nozzles located in the southeastern portion of the head.

The head maps for 11RFO and 12RFO labeled five nozzles on the southeastern portion of the
head to be (3) or (6), “with leaking flange.”

Serial Letter 2735 was incomplete and inaccurate:

Serial Letter 2735 inaccurately and/or incompletely reported the results of nozzle inspections
during the 10, 11 and 12RFO inspections in the following respects:

e Serial Letter 2735 incorrectly reported that the 10RFO inspection showed no indications
of nozzle leakage for 65 of 69 nozzles. However, significantly fewer nozzle
penetrations were viewed during that inspection.

e Serial Letter 2735 incorrectly reported that the 11RFO inspection showed no indications
of nozzle leakage for 50 of 69 nozzles. However, significantly fewer nozzle penetrations
were viewed during that inspection.

e Serial Letter 2735 incorrectly reported that the 12RFO inspection showed no indications
of nozzle leakage for 45 of 69 nozzles. However, significantly fewer nozzle penetrations
were viewed during that inspection.

Serial Letter 2735 stated that a review of the video tapes from 11RFO and 12RFO inspections
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corroborated the conclusion in Serial Letter 2731 that no boric acid crystal deposits indicative of
CRDM nozzle leakage were present. However, boric acid deposits precluded access to
substantial portions of the head and obscured many of the nozzle penetrations, making it
impossible to determine whether boric acid deposits indicative of nozzle leakage were present.
These deposits would obscure any boric acid deposits characteristic of nozzle leakage, making
it impossible to determine whether boric acid deposits indicative of nozzle leakage were
present.

Serial Letter 2744

FENOC provided another supplemental response to the NRC Bulletin 2001-01 on October 30,
2001 (Serial Letter 2744). Serial Letter 2744 provided the following supplemental information
regarding the inspections of the RPV head:

The inspections performed during the 10", 11", and 12" Refueling Outage (10RFO,
conducted April 8 to June 2, 1996; 11RFO, conducted April 10, to May 23, 1998; and,
12RFO, conducted April 1 to May 18, 2000) consisted of a whole head visual inspection
of the RPV head in accordance with the DBNPS Boric Acid Corrosion Control Program
pursuant to Generic Letter 88-05, “Boric Acid Corrosion of Carbon Steel Reactor
Pressure Boundary Components in PWR Plants.” The visual inspections were
conducted by remote camera and included below insulation inspections of the RPV bare
head such that the Control Rod Drive Mechanism (CRDM) nozzle penetrations were
viewed. During 10RFO, 65 of 69 nozzles were viewed, during 11RFO, 50 of 69 nozzles
were viewed, and during 12RFO, 45 of 69 nozzles were viewed. It should be noted that
19 of the obscured nozzles in 12RFO were also those obscured in 11RFO. Following
11RFO, the RPV head was mechanically cleaned in localized areas as limited by the
service structure design. Following 12RFO, the RPV head was cleaned with
demineralized water to the extent possible to provide a clean head for evaluating future
inspection results.

The affected areas of accumulated boric acid crystal deposits were video taped, and
have subsequently been reviewed with specific focus on boric acid crystal deposits with
reference to the CRDM nozzle penetration leakage as previously observed at the
Oconee Nuclear Station, Unit 3 (ONS-3) and at Arkansas Nuclear One, Unit 1 (ANO-1).
During the 12RFO inspection, 24 of the 69 nozzles were obscured by boric acid crystal
deposits that were clearly attributable to leaking motor tube flanges from the center
CRDMs. A further subsequent review of the video tapes has been conducted and the
results of this review did not identify any boric acid crystal deposits that would have been
attributed to leakage from the CRDM nozzle penetrations, but were indicative of CRDM
flange leakage.

Attached to Serial Letter 2744 was a copy of the nozzle table submitted as an attachment to
Serial Letter 2735 on which footnote 1 had been revised. On the table submitted with Serial
Letter 2744 the footnote read:

In 1996 during 10 RFO, 100% of nozzles were inspected by visual examination. Since
the video was void of head orientation narration, each specific nozzle view could not be
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correlated by nozzle number. Nozzles 1, 2 3, and 4 which do not have sufficient
interference gap were excluded. The remaining 65 nozzles did not show any evidence
of leakage.

Also attached to Serial Letter 2744 were head maps depicting the results of the 11 and 12RFO
inspections submitted with Serial Letter 2735. Also submitted with Serial Letter 2744, under
attachments labeled “Spring 1996 Inspection,” “Spring 1998 Inspection,” and “Spring 2000
Inspection,” were pictures of the RPV head obtained from the videotape inspections.

The Spring 1996 inspection attachment included:

e Photographs depicting boric acid deposits on the RPV head

e A caption that stated “Some boron piles were observed at the top of the head in the
vicinity of previous leaking flanges. Because of its location on the head, it could not
be removed by mechanical cleaning but was verified to not be active or wet and
therefore did not pose a threat to the head from corrosion standpoint. Additionally,
since these drives are not credited with leaking, that further ratifies that the boron is
from previous flange leakage. The boron was heaviest beneath the mirror insulation
seams.

e A caption that stated “[b]ecause of its location on the head, [a pile of boric acid] could
not be removed by mechanical cleaning but was verified to not be active or wet and
therefore did not pose a threat to the head from a corrosion standpoint.”

The Spring 1998 inspection attachment included:

e Photographs depicting boric acid deposits on the RPV head.

e A caption stating “[a]lthough much more video can be viewed, these attached
pictures are representative of the condition of the drives and the heads.”

The Spring 2000 inspection attachment included:

e Photographs depicting boric acid deposits on the RPV head.

e A caption stating “[tlhe photo for No. 19 depicts in the background the extent of
boron buildup on the head and is the reason no credit is taken for being able to
visually inspect the remainder of the drives.”

The information submitted in Serial Letter 2744 was inaccurate and incomplete:

Serial Letter 2744 incorrectly reported that:
e 65 of 69 nozzles were viewed during 10 RFO. In fact, significantly fewer nozzles were

viewed

e 50 of 69 nozzles were viewed during 11 RFO. In fact, significantly fewer nozzles were
viewed

e 45 of 69 nozzles were viewed during 12 RFO. In fact, significantly fewer nozzles were
viewed.

Serial Letter 2744 inaccurately stated that the video tapes from the 1998 and 2000 inspections
did not show any boric acid crystal deposits from CRDM nozzle penetration leakage. The video
tapes showed extensive boric acid deposits which obscured substantial portions of the RPV
head and many of the nozzle penetrations. These deposits would obscure any boric acid
deposits characteristic of nozzle leakage, making it impossible to determine whether boric acid
deposits indicative of nozzle leakage were present.

Serial Letter 2744 inaccurately stated that (1) the photographs for the 1996 inspection (10RFO)
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were representative of the condition of the RPV head at the time and (2) “[t}he head was
relatively clean and afforded a generally good inspection.” In fact, the head was not relatively
clean in 1996 and a good inspection was not completed. The photographs depicted only small
boric acid deposits and failed to show the much larger boric acid deposits found during the
inspection.

Serial Letter 2744 misrepresented the condition of the RPV head by including only photographs
showing small amounts of boric acid deposits and omitting photographs showing larger boric
acid deposits from the RPV inspection videotapes.

Serial Letter 2744 inaccurately stated that the photographs for the 1998 inspection (11RFO)
were representative of the condition of the RPV head. In fact, the photographs depicted only
small boric acid deposits and failed to show the much larger boric acid deposits found during
the inspection.

Serial Letter 2744 stated that the photograph for nozzle 19 from the 2000 inspection (11RFO)
showed the extent of boric buildup on the head. However, the inspection videotape showed that
the boric acid buildup was much greater than that shown in photograph 19.

The table submitted with Serial Letter 2744 inaccurately stated that during L0RFO 100% of the
nozzles were inspected by visual examination when extensive deposits of boric acid prevented
inspection of nearly half of the nozzles during that outage.

The table submitted with Serial Letter 2744 inaccurately stated that the 1996 inspection video
was void of head orientation making it impossible to determine nozzle numbers. In fact, the
video recording contained head orientation narration which permitted nozzle identification.

The table submitted with Serial Letter 2744 inaccurately stated that 65 of the nozzles (excluding
nozzles 1, 2, 3 and 4) did not show any evidence of leakage. In fact, extensive boron deposits
on the RPV head obscured substantial portions of the head and many nozzle head
penetrations, making it impossible to determine whether the small popcorn types of deposits
associated with nozzle leakage were present on a substantial number of those 65 nozzles.

November 9, 2001 ACRS Meeting

On November 9, 2001, Mr. Geisen and other FENOC managers presented information on
circumferential cracking of the Davis Besse RPV head nozzles at an Advisory Committee on
Reactor Safeguards (ACRS) meeting. The presentation provided FENOC's justification for
continued operation until the refueling outage scheduled for March 2002. In response to a
guestion on the extent of the 1998 and 2000 inspections, Mr. Geisen stated:

I'll talk to that. What we did is recognize - - this is Dave Geisen. With regard to these
inspections, recognize that they were not done looking for this particular phenomenon.
They were looking for other things. The two inspections done in 1998 and 2000 were
really looking for the impact of boric acid leakage from leaky flanges that we had
subsequently repaired and what was the impact to that. So the view we got from those
was in many cases some of the drives you couldn’t event get a good view of. There
were many cases, the camera angle was looking upwards because it was looking at the
structural material of the service structure on top of the head.
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When we looked at a 1996 data, you got more of a downward look at these nozzles
because we were specifically following around a vacuum and probe that was looking for
head wastage as result of the boron being deposited on head. So what really comes
down to it, the best video we have on this goes all the way back to 1996.



ATTACHMENT 2



Interrogatories Subject to Stipulation or Testimony

The following table provides a rough idea of the number of interrogatories that can be
answered, at least in part, by reference to previous answers or by reference to testimony or
stipulations. Based on a review of the interrogatories, the Staff has identified (1) those that
have already been answered, (2) those that are addressed in whole or in part by stipulations,
and (3) those that can likely be answered, in whole or in part, by reference to testimony. The
Staff does not represent that this table is complete, but has prepared it to illustrate that the effort
necessary to respond is not overly burdensome.

Interrogatory Answered 10/6/06 Subiject of Stipulation | Subject of Testimony
2 Yes
3 Subparts 3(a), 3(c),
3(e), 3(f)
4 4(b), 4(c)
9 Yes, 10/3
teleconference
10 Yes, TA Briefing
12 - 15 Yes, involvement in

Serial Letters 2731,
2735 and 2744

16-21 Yes
22-25 Yes
27 Yes
29 Yes, greensheet

30 Yes, mgmt direction
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