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MEMORANDUM AND ORDER 

(Ruling on Standing and Contention Admissibility) 

 Applicant Progress Energy (Progress) has applied to the Nuclear Regulatory 

Commission (NRC) for a combined operating license (COL) under 10 C.F.R. Part 52 that would 

authorize Progress to construct and operate two new units employing the Westinghouse Electric 

Corporation AP1000 advanced pressurized water power reactor certified design on its existing 

Shearon Harris site, located in Wake County, North Carolina.  By hearing petition dated August 

4, 2008, North Carolina Waste Awareness and Reduction Network (NC WARN, or Petitioner) 

filed a petition to intervene challenging various aspects of Progress Energy’s combined 

operating license application (COLA), including its Environmental Report (ER) and NRC 

regulations.  Additionally, the South Carolina Office of Regulatory Staff (SC ORS) and the North 

Carolina Utilities Commission (NCUC) filed requests to participate in the proceeding as 

interested governmental entities pursuant to 10 C.F.R. § 2.315.    

 For the reasons set forth below, we find that NC WARN has established standing to 

intervene in this proceeding and has presented one admissible contention.  This contention, 

designated TC-1, is being referred to the NRC Staff (Staff) for further review in accordance with 
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the Commission directive in the Final Policy Statement on the Conduct of New Reactor 

Licensing Proceedings, 73 Fed. Reg. 20,963 (Apr. 17, 2008), and in accordance with the 

Commission ruling and directive in CLI-08-15, 68 NRC __ (slip op.) (July 23, 2008), regarding 

NC WARN’s request for an indefinite delay in this proceeding pending completion of the certified 

design for the proposed plants.  Standing is also granted to SC ORS and NCUC to participate in 

the proceeding as is permitted under 10 C.F.R. § 2.315. 

I.  BACKGROUND 

A. Progress Energy’s COL Application 

On February 19, 2008, Progress submitted a COLA to construct and operate two 

Westinghouse AP1000 pressurized water reactors at the existing Shearon Harris site, which 

contains the existing Unit 1 reactor.1  The Staff docketed the COLA on April 17, 2008 and on 

June 4, 2008, a Notice of Hearing and Opportunity to Petition for Leave to Intervene was issued.  

See Acceptance for Docketing of an Application for Combined License for Shearon Harris Units 

2 and 3, 73 Fed. Reg. 21,995 (Apr. 23, 2008); Notice of Hearing and Opportunity to Petition for 

Leave to Intervene and Order Imposing Procedures for Access to Sensitive Unclassified Non-

Safeguards Information and Safeguards Information for Contention Preparation on a Combined 

License for the Shearon Harris Units 2 and 3, 73 Fed. Reg. 31,899 (June 4, 2008).  Petitioner 

NC WARN filed a motion to suspend the hearing notice on June 24, 2008, which was denied by 

the Commission on July 23, 2008.  See Motion to Immediately Suspend Hearing Notice and 

Request for Expedited Consideration by [NC WARN] (June 24, 2008); Memorandum and Order, 

CLI-08-15, 68 NRC ___ (slip op.) (July 23, 2008). 

 

 

                                                      
1 The COLA for Shearon Harris Units 2 and 3 is available for viewing at 

http://www.nrc.gov/reactors/new-reactors/col/harris.html (last visited October 29, 2008). 
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B. NC WARN Hearing Request and Requests to Participate Pursuant to 10 C.F.R. § 2.315 

By a submission dated August 4, 2008, NC WARN filed a petition to intervene on the 

COLA filed for Harris Units 2 and 3.  See Petition for Intervention and Request for Hearing by 

[NC WARN] (Aug. 4, 2008) [hereinafter Intervention Petition].  Prior to that date, on July 28, 

2008, NCUC had filed a request for an opportunity to participate in any proceeding regarding the 

Harris COLA.  See Request of [NCUC] for an Opportunity to Participate in any Hearing and to 

be Added to the Official Service List (July 28, 2008).  On August 4, the SC ORS also filed a 

request for an opportunity to participate pursuant to 10 C.F.R. § 2.315.  See Request of [SC 

ORS] for an Opportunity to Participate in any Hearing and to be Added to the Official Service 

List (Aug. 4, 2008). 

This Atomic Safety and Licensing Board was established to adjudicate the Harris COL 

proceeding on August 14, 2008.  See Establishment of Atomic Safety and Licensing Board, 73 

Fed. Reg. 49,497 (Aug. 21, 2008).  On August 20, this Board issued a memorandum and order 

clarifying the scope of the intervention petition, as NC WARN had included in its petition a 

request for reconsideration of CLI-08-15, which was not properly before this Board.  See 

Memorandum and Order (Concerning Administrative Matters) (Aug. 20, 2008).  Both Progress 

and Staff filed answers to the Intervention Petition on August 29, 2008.  See Progress Energy’s 

Answer Opposing the [Intervention Petition] (Aug. 29, 2008) [hereinafter Progress Answer]; NRC 

Staff Answer to [Intervention Petition] (Aug. 29, 2008) [hereinafter Staff Answer].  Thereafter on 

September 5, 2008, NC WARN timely filed its reply to the answers.  See NC WARN’s Reply to 

Staff and [Progress] Answers to Petition for Intervention and Request for Hearing (Sept. 5, 

2008) [hereinafter Reply]. 
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II.  ANALYSIS 

A.       NC WARN’s Standing  

In assessing a petition to determine whether the requirements for standing are met, 

which we must do even though there are no objections to Petitioner's standing in this case, the 

Commission has indicated that we are to “construe the petition in favor of the petitioner.”  

Georgia Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC 

111, 115 (1995).  Neither Progress nor the Staff objects to NC WARN’s representational 

standing.  In this situation, and considering the requirements for the grant of standing, we find 

that NC WARN has made the requisite showing to sufficiently indicate that the environmental, 

safety, and health interests of several of its individual members, who have agreed that NC 

WARN should represent them, satisfy the requirements of representational standing.2 

  With regard to SC ORS and NCUC’s requests to participate as non-party interested 

governmental entities, we find that both SC ORS and NCUC may participate in that manner 

pursuant to the provisions of 10 C.F.R. § 2.315(c), which directs that an interested governmental 

entity that has not been admitted as a party under Section 2.309 be provided “a reasonable 

opportunity to participate in a hearing.”3 

 

 

 

                                                      
2 For a detailed discussion of requirements to show standing, see, e.g., Vermont Yankee 

Nuclear Power Corp. & Amergen Vermont, LLC (Vermont Yankee Nuclear Power Station), CLI-
00-20, 52 NRC 151, 163 (2000) (discussing representational standing); Yankee Atomic Elec. 
Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 (1996) (detailing requirements to 
establish standing “as of right”); and Florida Power & Light Co. (St. Lucie Nuclear Power Plant, 
Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989) (discussing proximity factors as a standing 
requirement). Furthermore, we agree with the NRC Staff that Petitioners have not met the 
requirements for organizational standing. 

3 Neither Progress nor the Staff object to allowing SC ORS and NCUC to participate as 
interested governmental entities.  
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B. Admissibility of NC WARN’s Contentions 

1.  Contention Admissibility Standards 

Contention admissibility is governed by 10 C.F.R. § 2.309(f)(1), which specifies a set of 

strict requirements which must be satisfied for a contention to be admissible.  For a contention to 

be admissible under those provisions it must provide (1) a specific statement of the legal or 

factual issue sought to be raised; (2) a brief explanation of its basis; (3) a concise statement of 

the alleged facts or expert opinions, including references to specific sources and documents, 

that support the petitioner’s position and upon which the petitioner intends to rely at hearing; and 

(4) sufficient information demonstrating that a genuine dispute exists in regard to a material 

issue of law or fact, including references to specific portions of the application that the petitioner 

disputes, or in the case when the application is alleged to be deficient, the identification of such 

deficiencies and supporting reasons for this belief.  See 10 C.F.R. § 2.309(f)(1)(i), (ii), (v), and 

(vi).  The petitioner must also demonstrate that the issue raised in the contention is both “within 

the scope of the proceeding” and “material to the findings the NRC must make to support the 

action that is involved in the proceeding.”  Id. § 2.309(f)(1)(iii), (iv).4 

C. NC WARN’s Contentions 

1.  Contention TC-1 (AP1000 Certification). 
 
CONTENTION:  The COLA is incomplete because many of the major safety 
components and procedures at proposed Harris reactors are only conditional at this 
time.  The COLA adopts by reference a design and operational procedures that have not 
been certified by the NRC or accepted by the applicant.  Modifications to the design or 
operational procedures for the AP1000 Revision 16 would require changes in Progress 
Energy’s application, the final design and operational procedures.  Regardless of 
whether the components are certified or not, the COLA cannot be reviewed without the 
full disclosure of all designs and operational procedures.  

 

                                                      
4 We need not repeat the discussion of case law so oft cited in Board decisions; for 

example, a thorough recitation of relevant case law has been presented in Duke Energy 
Carolinas, LLC (Combined License Application for William States Lee III Nuclear State, Units 1 
and 2), LBP-08-17, 68 NRC __, __ (slip op. at 4-10) (2008). 
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RULING:  This contention is, for the reasons set out below, admissible (as limited below 

to certain specifically asserted omissions from the COLA).  In accordance with explicit 

Commission guidance, the specific asserted omissions are referred to the Staff for resolution 

during the rulemaking on the certification of the AP1000 design, and any hearing on the merits 

is held in abeyance pending the outcome of the rulemaking. 

DISCUSSION:  Petitioner has identified a dispute with the COLA concerning the 

completeness of the AP1000 Design Certification Document (DCD), asserting that there exist 

certain specific aspects of the application that are incomplete.  See Intervention Petition at 13-

18.  Petitioner argues that  

[o]n its face, the DCD is incomplete; even after the certification of several ‘Tier 1’ 
components in December 2005, there remain a number of serious safety 
inadequacies in the AP1000 revision 16 design that have not been satisfactorily 
addressed. . . .  The AP1000 DCD Revision 16 currently lists 172 separate 
documents concerning various aspects of the AP1000 reactor, totaling more than 
6,500 pages.  However, only 21 of the components appear to have been certified 
by the NRC and most of those rely on systems reflected in the remaining, non-
certified design and operational procedures.  

 
See id. at 13-14.     

As to admissibility of this contention, Petitioner, citing the Commission’s ruling in CLI-08-

15, observed that the Commission held, in denying Petitioner’s request for a delay in this 

proceeding, that “[i]f the Petitioners believe the Application is incomplete in some way, they may 

file a contention to that effect.  Indeed, the very purpose of NRC adjudicatory hearings is to 

consider claims of deficiencies in a license application; such contentions are commonplace at 

the outset of NRC adjudications.”5 

In particular, Petitioner, in explaining this contention, makes nine assertions with respect 

to omissions from the COLA. 

 

                                                      
5  Intervention Petition at 16 (quoting Memorandum and Order, CLI-08-15, 68 NRC __, 

__ (slip op. at 2-3) (July 23, 2008)). 
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Specifically at the proposed Harris reactors, the application does 
not contain the following: 
 
a. The final design of the reactor containment. 
 
b. The control room set up and operator decision-making procedures. 
 
c. Seismic qualifications for various components of the AP1000 reactors. 
 
d. The establishment of fire protection areas. 
 
e. Technology requirements for heat removal. 
 
f. Human factors engineering design throughout the plant. 
 
g. Plant personnel requirements. 
 
h. Alarm systems throughout the plant. 
 
i. Plant-wide requirements for pipes and conduits. 

 
Intervention Petition at 16.   
 

Both Applicant and Staff oppose admission of this contention.  In responding to these 

assertions, however, neither Applicant nor Staff addressed any of the asserted specific 

omissions, nor did either offer any particularized explanation why such information was required 

(or not required) to be in the COLA.  See Progress Answer at 14-19; Staff Answer at 13-17. 

In opposing this contention, Applicant makes general arguments to the effect that this 

contention failed to state an issue of law or fact that can be adjudicated, and that it is an 

impermissible challenge to NRC regulations.  See Progress Answer at 15, 16-18.  Generally 

stated, Applicant’s position is that this contention must be rejected as a challenge to NRC 

regulations and for failing to provide a specific statement of fact to be controverted, and 

therefore, argues Applicant, it is contrary to the Commission’s decision in CLI-08-15. 

Staff agrees with Applicant that this contention should be rejected because it is a 

challenge to current NRC regulations and fails to demonstrate a material dispute with the 

Applicant.  See Staff Answer at 12.  More specifically, Staff notes that Petitioner is precluded 

from challenging the previously certified AP1000 Revision 15 design (Rev.15), and views such  
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contentions as challenges to the Commission’s regulations, without requesting the waiver 

required under 10 C.F.R. § 2.335.  Id. at 13-14.  Staff argues that because it is a matter of 

speculation that the review process for the AP1000 DCD Revision 16 (Rev.16) will result in 

changes to this particular COLA, Petitioner’s asserted omissions from the overall design in this 

contention must be dismissed because it does not demonstrate a genuine dispute with the 

COLA on a material issue of law or fact.  Id. at 16, 17.  However, Staff did not point to any 

instance where the particular asserted omissions listed by Petitioner were indeed already 

covered by Rev. 15. 

HOLDING:  We agree with Staff that it is unknown whether any changes resulting from 

the review process of Rev. 166 will affect the Applicant’s COLA.  However, we disagree with 

Staff as to its characterization of Petitioner’s challenges.  We find that Petitioner’s Contention 

TC-1 is not a challenge to the AP1000 design review process, but rather a challenge to the 

Application itself.    

This situation has been directly contemplated by the Commission.  In CLI-08-15, the 

Commission directed Petitioner and, indirectly, this Board that if Petitioner identified specific 

omissions in the COLA, those omissions should be addressed in a contention to this Board 

which, in turn, “should refer such a contention to the staff for consideration in the design 

certification rulemaking, and hold that contention in abeyance, if it is otherwise admissible.”  

Memorandum and Order, CLI-08-15, 68 NRC __, __ (slip op. at 4) (citing to the Final Policy 

Statement on the Conduct of New Reactor Licensing Proceedings, 73 Fed. Reg. 20,972 (Apr. 

17, 2008)).  In the Commission’s Final Policy Statement, they explained the process as follows: 

We believe that a contention that raises an issue on a design matter 
addressed in the design certification application should be resolved in the 
design certification rulemaking proceeding, and not the COL proceeding.  
Accordingly, in a COL proceeding in which the application references a 
docketed design certification application, the licensing board should refer 

                                                      
6  Or, for that matter, Revision 17 which was submitted on September 22, 2008. 
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such a contention to the staff for consideration in the design certification 
rulemaking, and hold that contention in abeyance, if it is otherwise 
admissible.  

 
73 Fed. Reg. at 20,972. 

Here, the contention does not challenge a design matter related to the AP1000 DCD to the 

extent previously certified, for if it did it would clearly be an impermissible challenge to agency 

regulations.  Rather, Petitioner has set forth facts indicating specific omissions from the COLA 

that fall within the scenario contemplated by the Commission.  We find both Applicant and Staff 

to have failed to provide information regarding whether or not the asserted omitted material was 

indeed omitted in the COLA, nor did either provide information indicating whether such allegedly 

omitted information indeed is required to be in a COLA.  Thus, we find Petitioner’s asserted 

omissions to be uncontroverted, and therefore admissible.  Nonetheless, we limit the contention 

to the specifically identified omissions delineated above, each of which is hereinafter referred to 

the Commission’s Staff for resolution in the design certification rulemaking.7  In accordance with 

Commission directive, therefore, we admit this contention, as so limited, and hereby hold any 

hearing on this contention in abeyance pending the results of the Staff’s review and 

consideration of those matters in the design certification rulemaking.     

2.  Contention TC-2 (Track record of fire violations). 
 
CONTENTION:  The event of a significant fire can lead to the loss of the operators’ 
ability to achieve and maintain hot standby/shutdown conditions further resulting in 
significant accidental release of radiation and posing a severe threat to public health and 
safety.  Given its track record of noncompliance of fire regulations at the existing Harris 
Unit 1, Progress Energy should not be granted a COL for the two proposed reactors.  
The existing Harris reactor has been out of compliance since at least 1992 with 
requirements to maintain the post-fire safe shutdown systems of the reactor that 
minimize the probability and effects of fires and explosions.  Given Progress Energy’s 
history of noncompliance at the existing Harris reactor, NC WARN anticipates similar 
noncompliance at the proposed Harris reactors. 

                                                      
7 Although certain asserted omissions appear to us to be with respect to information 

which would not ordinarily be required to be set out in the COLA, in the absence of information 
or pleadings on that topic, we refer the entire list to the Staff with confidence that Staff will sort 
out those matters in their consideration in the design certification rulemaking. 
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RULING: This contention is, for the reasons set out below, inadmissible. 

DISCUSSION:  In support for this contention, Petitioner makes various separate 

arguments.  First, Petitioner notes that “[t]he existing Harris reactor has been out of compliance 

since 1992 so there is absolutely no reasonable assurance against cable and conduit fires and 

consequential impairment of the ability of the plant to safely operate, and in particular, to safely 

shut down and maintain the reactor in emergency situations.”  Intervention Petition at 21.  

Second, Petitioner argues that “[t]his ongoing noncompliance with fire regulations at the existing 

Harris reactor is both a risk to that reactor and an additional risk to the proposed Harris 

reactors.”  Id. at 23.  Third, Petitioner challenges the one-fire assumption used in the COLA and 

claims that  

In its documents supporting the AP1000 revision 16, Westinghouse postulates 
that only one fire is assumed to occur within the plant at any given time.  This 
assumption is used in performing the safe shutdown evaluation.  Given the risk of 
“multiple spurious actuation,” this false assumption is not a reasonable basis 
upon which to assess risk for the AP1000 revision reactors. . . . 

 
Id. at 23-24.  Furthering its arguments with respect to the one-fire assumption, Petitioner asserts 

that “[n]o assurance can be given by Progress Energy . . . that potential accidents at the existing 

Harris reactor will have no impact on the proposed Harris reactors.”  Id. at 24.  Fourth and 

finally, Petitioner asserts, without support, that, “as a matter of law, the decision on the COL for 

the proposed Harris reactors should be denied until the plant is fully in compliance with the fire 

regulations at its existing reactor.”  Id.  Although Petitioner makes numerous arguments 

advocating admission of this contention, its central concern appears to be the perception that 

the preexisting fire safety condition of Harris Unit 1 should raise sufficient concern about the 

future potential noncompliance at the proposed Harris Units 2 and 3 to preclude their approval. 

Both Applicant and Staff oppose the admission of this contention.  Applicant responds 

first that the historical fire record performance at the existing Harris reactor is outside the scope 

of this proceeding, and second that Petitioner has failed to contest any portion of the COLA or to 
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provide any support for their assertions.  See Progress Answer at 20-32.  Applicant further 

responds that it agrees that the COLA makes the one-fire-at-a-time assumption, but asserts that 

there is no basis (and no support offered) for the position that the one-fire assumption is 

erroneous.  See id. at 23, 25.  Applicant finally observes that Petitioner is obligated, citing 10 

C.F.R. § 2.309(f)(1)(vi), to review the Application and point to specific portions that are either 

deficient or do not comply with the Commission’s regulations but has failed to do so with respect 

to this contention.  See id. at 30. 

Staff, in opposing this contention, agrees with Applicant that assertions about the 

historical performance at Unit 1 are outside the scope of this proceeding.  See Staff Answer at 

18.  Staff further argues that the one-fire assumption was reviewed and accepted as part of the 

AP1000 DCD Rev. 15, which, having been evaluated in that rulemaking and incorporated into 

10 C.F.R. Part 52 App. D, is not challengeable here because that would constitute an 

impermissible challenge to agency regulations.  See id. at 20.  Staff finally observes that the 

COLA indeed discusses the effects of Unit 1 upon the proposed new units in Sections 2.2 and 

3.5.1.5 of Part 2 (Final Safety Analysis Report (FSAR)) of the COLA, and the contention makes 

no reference to, nor does it identify any disagreement with, the COLA.  See id. at 21. 

HOLDING:  We find Petitioner’s Contention TC-2 to be inadmissible as it fails, in various 

respects, to comply with 10 C.F.R. §§ 2.309(f)(1)(iii) and (v), and no aspect of this contention 

complies fully with the requirements of § 2.309(f)(1).   

To begin with, Petitioner’s assertions regarding the historical fire protection situation at 

Harris Unit 1 are, given the absence of factual or expert testimony linking those asserted 

problems at Unit 1 to anticipated future events or other matters at the proposed new units, 

outside the scope of this proceeding.8  In addition, the assertions that the Applicant’s non-

                                                      
8  Such matters quite simply “have nothing to do with the case.” Gilbert & Sullivan, The 

Mikado. 
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compliance with the fire regulations at Unit 1 pose a risk to the proposed new units are simply 

bare assertions, lacking both explanation and support.  Therefore those portions of Petitioner’s 

Contention TC-2 are inadmissible for failure to satisfy the requirements of 10 C.F.R. §§ 

2.309(f)(1)(iii) and (v). 

In addition, we agree with Staff that Petitioner’s assertion that the COLA fails to address 

the risk of multiple units on the site is in error, as the COLA indeed addresses this issue in 

Sections 2.2 and 3.5.1.5 of the FSAR, and therefore no such omission exists.  See Part 2, 

COLA.  Therefore, that portion of Contention TC-2 is inadmissible for failure to satisfy 10 C.F.R. 

§ 2.309(f)(1)(vi). 

Further, we agree with both Staff and Applicant that the challenge to the single fire 

assumption is an impermissible challenge to the NRC’s regulations, see 10 C.F.R. Part 52, App. 

D, and therefore the portion of Contention TC-2 challenging the use of the one-fire assumption 

is inadmissible because it is outside the scope of this proceeding and so fails to comply with 

Section 2.309(f)(1)(iii). 

Finally, Petitioner’s assertion that noncompliance with fire regulations requires that the 

COLA be denied as a matter of law is unsupported, has no foundation in the law, and is 

therefore inadmissible for failure to satisfy 10 C.F.R. § 2.309(f)(1)(v). 

3.  Contention TC-3 (Aircraft attacks). 
 
CONTENTION:  Progress Energy’s ER fails to satisfy NEPA because it does not 
address the environmental impacts of a successful attack by the deliberate and 
malicious crash of a fuel-laden and/or explosive-laden aircraft and resulting severe 
accidents of the aircraft’s impact and penetration on the facility.  It is unreasonable for 
the NRC to dismiss the possibility of an aviation attack on the existing and proposed 
Harris reactors in light of the studies by the NRC that this is a real possibility that could 
have devastating results. 
 
RULING: This contention is, for the reasons set out below, inadmissible. 
 
DISCUSSION:  In support of this contention, Petitioner asserts that “[m]ultiple studies 

show that the Commission’s basis for refusing to consider the environmental impacts of 

deliberate and malicious acts in a COL is no longer viable, and therefore may be challenged in 



 - 13 -

this proceeding.”  Intervention Petition at 25.  In this regard, Petitioner argues that a number of 

studies indicate that aircraft crashes into a nuclear plant could have serious consequences and 

impacts on the plant, which it argues constitutes a design-basis threat.  Id.  Petitioner further 

claims that such an event has not been analyzed in the COLA and asserts that such an analysis 

is required to be part of the Applicant’s SAM[D]A analysis in its ER.  Id. at 29-30.  Finally, 

Petitioner asserts that the Agency is required to consider aircraft attacks by terrorists under the 

Ninth Circuit decision in San Luis Obispo Mothers for Peace.9 

Both Applicant and Staff oppose admission of this contention.  Applicant asserts that 

Contention TC-3 is inadmissible because it fails to satisfy the standards of 10 C.F.R. § 2.309 for 

contention admissibility.  First, Applicant asserts that Contention TC-3 involves a matter that is 

the subject of a current rulemaking, see 72 Fed. Reg. 56,287 (Oct. 3, 2007), as the impact 

analysis would require a beyond design basis threat assessment of the “effects on the designed 

facility of the impact of a large commercial aircraft.”  Progress Answer at 32-35.  Consistent with 

the proposed rule, Westinghouse submitted a response to the aircraft impact threat as part of 

the AP1000 DCD Rev. 16, which is subject to rulemaking as part of the design certification 

(“DC”) process.  See id. at 35.  Further, the Applicant claims that the contention proffered by 

Petitioner is an impermissible challenge to the NRC’s rule, 10 C.F.R. § 73.1, defining the 

specific radiological sabotage against which a licensee must defend.  See id. at 38-40.  Finally, 

Applicant opposes admitting this contention as terrorist acts are, by Commission determination 

(with the exception of facilities situated within the jurisdiction of the Ninth Circuit) outside the 

scope of NRC’s National Environmental Policy Act (NEPA) review despite the Ninth Circuit’s 

holding in San Luis Obispo Mothers for Peace.  See Progress Answer 35-36. 

                                                      
9 San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th Cir. 2006), cert. 

denied sub. nom., 127 S. Ct. 1124 (2007). 
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Similarly, Staff responds that Contention TC-3 is inadmissible because: (a) it is an 

impermissible challenge to, and offers no support to justify reconsideration of, the Commission’s 

determination that it will not follow the Ninth Circuit decision in San Luis Obispo Mothers for 

Peace outside of the Ninth Circuit; and (b) it concerns the subject of the ongoing rulemaking on 

the proposed Aircraft Impact Rule.10  See Staff Answer at 24-25. 

HOLDING:  We find Contention TC-3 inadmissible because it challenges Commission 

precedent as well as a Commission determination precisely on this point and it impermissibly 

challenges a matter that is the subject of ongoing rulemaking.11  The Commission has made 

clear its view that NEPA does not require the analysis of potential terrorist attacks on a 

proposed nuclear facility.  In this case, which concerns a facility outside the jurisdiction of the 

Ninth Circuit, that view is binding upon this Board.12  Therefore, Contention TC-3 is outside the 

scope of this proceeding and fails to comply with the requirements of Section 2.309(f)(1)(iii). 

4.  CONTENTION TC-4 (Aviation attacks and fires). 
 

CONTENTION:  The ER for the COL for the proposed Harris reactors fails to satisfy 
NEPA because it does not address a significant fire involving noncompliant fire 
protection features for both primary and redundant safe shutdown electrical circuits 
caused by a deliberate malicious action using a fuel-laden and/or explosive-laden 
aircraft on the facility. 

 
RULING: This contention is, for the reasons set out below, inadmissible. 

DISCUSSION:  As the foundation for this contention, Petitioner asserts that:  

The proposed Harris reactors are required to comply with all existing NRC 
regulations regarding the physical protection of the power, instrumentation and 
control circuitry from the control room to safe shutdown systems for the reactor 

                                                      
10 Consideration of Aircraft Impacts for New Nuclear Power Reactor Designs, 72 Fed. 

Reg. 56,287, 56,288 (Oct. 3, 2007). 
11 See id. at 56,287. 
12 For case law clearly setting forth the Commission’s directive that, outside the Ninth 

Circuit, NEPA does not require the evaluation of the impact of terrorist attacks by aircraft or 
other means, see Sys. Energy Res., Inc. (Early Site Permit for Grand Gulf ESP Site), CLI-07-10, 
65 NRC 144, 146-47 (2007); Nuclear Mgmt., LLC (Palisades Nuclear Plant), CLI-07-9, 65 NRC 
139, 141-42 (2007); Amergen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-
07-8, 65 NRC 124, 128-34 (2007). 
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so that no single fire can result in loss of cable functionality for post-fire safe 
shutdown.  

 
Intervention Petition at 31.  Petitioner goes on to allege that “the potential consequences of a 

successful aviation attack on the proposed Harris reactors have not been evaluated for fire and 

explosion resulting from a deliberate aircraft strike,” asserting that critical systems are 

susceptible to such events.  See id. at 31, 33.  Petitioner further asserts that these events must 

be analyzed as part of the SAMA, [which the Board notes, in this case, would be SAMDA], 

analysis in the ER, but because the events were not analyzed, the ER is fatally deficient.  

Petitioner builds upon and incorporates claims and assertions from prior Contentions TC-2 and 

TC-3.  See supra pp. 9-10, 12-13. 

Both Applicant and Staff oppose admission of this contention.  Applicant asserts that 

Contention TC-4 is inadmissible because it is an impermissible attack on agency regulations, as 

the issue is the subject of two different rulemakings and the contention is therefore outside the 

scope of this proceeding.  First, Applicant notes that the aircraft impact consequences cited by 

Petitioner will be voluntarily addressed in the AP1000 DCD Rev. 16 rulemaking and therefore 

cannot be litigated in this proceeding.  See Progress Answer at 46.  Second, Applicant argues 

that this contention is an impermissible challenge to a matter subject to an ongoing rulemaking 

because the Commission has pending before it a current rulemaking on power reactor security 

that includes proposed requirements for a licensee to establish response and mitigation 

procedures relating to potential aircraft threats, large fires and explosions.  See id. (citing 71 

Fed. Reg. 62,664 (Oct. 26, 2006); supplemented by 73 Fed. Reg. 19,443 (Apr. 10, 2008)).  

Finally, Applicant points to its prior response regarding Petitioner’s Contention TC-3 that terrorist 

acts are outside the scope of this proceeding.  Id. at 46.  Thus, Applicant argues that Contention 

TC-4 is inadmissible because it raises matters outside the scope of this proceeding and 

challenges Commission regulations regarding, among other things, design basis threats.  See 

10 C.F.R. § 73.1. 
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Staff, in objecting to the admission of Contention TC-4, observes that it repeats issues 

regarding fire protection at the existing Unit 1 raised in Contention TC-2, that are outside the 

scope of this proceeding.  See Staff Answer at 26-28.  Further, Staff notes that this contention 

once again raises terrorist attack challenges such as were raised in Contention TC-3.  Finally, 

Staff argues that this contention challenges matters resolved in (and made part of) the Rev. 15 

DCD approval, which was already resolved by rulemaking and therefore cannot be challenged 

here.  See id. at 27-30. 

HOLDING:  We find Contention TC-4 to be inadmissible for the same reasons that TC-2 

and TC-3 were inadmissible.  Contention TC-4 raises matters relating to terrorist attacks (both 

with respect to the asserted fire-related consequences and the SAMA [SAMDA] matters) which 

are outside the scope of this proceeding because aircraft impact consequences are being 

addressed as part of the rulemaking on the AP1000 DCD Rev. 16 as well as the Commission’s 

current rulemaking on power reactor security.  Therefore, this contention fails to comply with the 

requirements of 10 C.F.R. § 2.309(f)(1)(iii).  In addition, Petitioner’s challenge to the Agency 

regulations concerning issues that were resolved in the Rev. 15 design certification rule are 

inadmissible in this proceeding without a waiver under 10 C.F.R. § 2.335.  

 5.  Contention TC-5 (High-density spent fuel pools). 

CONTENTION:  The ER for the proposed Harris reactors fails to satisfy NEPA because 
it does not consider the potential impacts of a radiation release caused by high-density 
storage of highly-radioactive “spent” fuel in its spent fuel pools.  The COLA indicates that 
spent fuel rods would be stored in two newly constructed cooling pools in buildings 
designed to withstand only weather-related impacts.  The proposed high-density storage 
heightens the risk of catastrophic radiation releases due to accident or terrorism. 

 
RULING: This contention is, for the reasons set out below, inadmissible. 
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DISCUSSION:  In support of this contention, Petitioner asserts, referring to a 

Commission memorandum,13 that “[a] loss-of-pool-coolant event resulting from accidental or 

intentional damage or collapse of the pool could have severe consequences and should be 

carefully examined.”  Intervention Petition at 34.  Petitioner concludes that the high-density 

storage of spent fuel could lead to heat build-up and potential fire from the spent-fuel cladding.  

See id. at 34.  Petitioner references a study by scientists for the National Academy of Sciences 

to support its position that the design of the storage pools for the proposed Harris reactors 

increases the risk of fire if a loss of spent fuel pool coolant accident occurs.  See id. at 35-36.  

Petitioner then posits, “under NEPA it is highly appropriate to consider whether the Commission 

continues to have a reasonable basis for expressing confidence that stored spent fuel is safe 

from terrorist attacks.”  Id. at 36.   

Both Staff and Applicant oppose admission of this contention.  Applicant opposes this 

contention on the grounds that the Petitioner has failed to satisfy the requirements of 10 C.F.R. 

§ 2.309(f)(1).  Applicant first takes issue with the fact that Petitioner provided only three very 

general references to documents in support of this contention.  See Progress Answer at 53.    

Applicant notes, citing to LBP-04-1514 and CLI 89-03,15 that Petitioner’s citation to the 

Thompson report and to the NAS study do not constitute proper or adequate support for a 

contention, as mere citation to massive documents or incorporation of such documents by 

                                                      
13 Petitioner refers to Commission Memorandum and Order (CLI-01-011), asserting that 

the Commission addressed two technical contentions brought by Orange County, North 
Carolina, concerning spent fuel pools at the existing Harris reactor in a relicensing amendment.  
Petitioners note that CLI-01-011 was issued prior to the issuance of a National Academy of 
Sciences report they reference (NAS, “Safety and Security of Commercial Spent Nuclear Fuel,” 
April 6, 2005, asserted to be available at www.nap.edu/catalog.php?record_id=11263#toc). 

14 “Petitioners are expected ‘to clearly identify the matters on which they intend to rely 
with reference to a specific point.’”  Dominion Nuclear Connecticut, Inc. (Millstone Nuclear 
Power Station, Units 2 and 3), LBP-04-15, 60 NRC 81, 89 & n.26 (2004). 

15 “[A] petitioner may not simply incorporate massive documents by reference as the 
basis for a statement of his contentions.”  Pub. Serv. Co. of New Hampshire (Seabrook Station, 
Units 1 and 2), CLI-89-03, 29 NRC 234, 240-41 (1989). 
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reference is impermissible.  See id. at 53-54.  Applicant argues that NRC case law emphasizes 

the principle that Petitioner must identify with specificity its support, which Applicant argues 

means, quite simply, that Petitioner must identify specific pages and sections in such 

documents.  See id. 

In addition, Applicant notes that the COLA specifically addresses the probability of a 

loss-of-pool-coolant event and that Petitioner has failed to challenge any part of that analysis, 

thereby failing to satisfy the requirements of 10 C.F.R. § 2.309(f)(vi).  See id. at 56-57.  

Applicant cites the Commission’s denial of a petition for rulemaking, submitted by the 

Massachusetts Attorney General and the California Attorney General, that specifically requested 

the Commission to mandate examination of the impacts of the use of high density spent fuel 

storage pools in the EIS.  See id. at 59.  Further, Applicant points out that the design of the 

auxiliary building, the spent fuel pools, spent fuel storage racks, spent fuel pool make-up water 

systems, spent fuel pool cooling water systems, and design basis accidents are all addressed in 

the AP1000 DC Rule and will be addressed in the AP1000 DCD Rev. 16 rulemaking and are 

therefore, under 10 C.F.R. § 52.63(a)(1), not subject to challenge in this COLA proceeding.  See 

id. at 51, 52.  Finally, as to Petitioner’s arguments that NEPA requires these impacts be 

analyzed, Applicant cites numerous Commission decisions stating that NEPA does not require 

the Agency to consider the impact of events that are remote and speculative.  See id. at 59.   

Staff responds that Contention TC-5 should be denied for similar reasons as those 

delineated by Applicant, arguing first that it constitutes an attack on matters that were all 

resolved in the previously certified AP1000 Rev. 15 DCD16 and is therefore an impermissible 

challenge to Agency regulations.  See Staff Answer at 31.  Further, Staff asserts that to the 

                                                      
16 The Staff asserts that use of “high-density” storage racks in the spent fuel pool was 

approved by the Commission in 2005 as part of the AP1000 Rev.15 DCR.  See DCD Tier 2, 
9.1.2, Rev. 15.  Similarly, the rack design, which includes neutron-absorbing material, was also 
approved by the Commission in the AP1000 Rev.15 DCR.  See AP1000 Rev.15 DCD, 9.1.2.1. 
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extent Petitioner is attempting to challenge the Harris COLA ER, it does not specify those 

portions of the ER with which it disagrees, thereby failing to satisfy 10 C.F.R. § 2.309(f)(1)(vi), 

and if it is alleging an omission from the ER of information that is required by law, it has not 

provided specific support for the requirement for the alleged omission.  See id. at 31-32. 

HOLDING: We agree with Staff and Applicant, for the reasons they have set out in their 

respective Answers, that Contention TC-5 is inadmissible as it fails to provide, with the requisite 

specificity, supporting references or sufficient information to demonstrate a material issue and 

therefore fails to satisfy the requirements of 10 C.F.R. § 2.309(f)(1)(v).  Furthermore, to the 

extent Contention TC-5 challenges matters addressed in the AP1000 DC Rule, Contention TC-5 

is inadmissible because it is an impermissible challenge to the rule, failing to comply with the 

requirements of section 2.335 and contravening the provisions of section 52.63(a)(1).  And, to 

the extent it challenges matters being addressed in the ongoing AP1000 DCD Rev. 16 

rulemaking, Contention TC-5 is impermissible because it challenges matters that are the subject 

of an ongoing rulemaking in violation of 10 C.F.R. § 2.309(f)(1)(iii).  

We agree with Staff and Applicant that NEPA does not require revisitation by the NRC of 

matters related to high-density spent fuel pool (SFP) coolant loss (or other SFP events).  The 

NRC has determined that the “security and mitigation measures the NRC has imposed upon its 

licensees since September 11, 2001, and national anti-terrorist measures to prevent, for 

example, aircraft hijackings, coupled with the robust nature of SFP’s, make the probability of a 

successful terrorist attack, though numerically indeterminable, very low,” i.e., it is precisely the 

type of remote and speculative event that an Agency need not address.  See Denial of Petitions 

for Rulemaking, 73 Fed. Reg. 46,204, 46,207 (Aug. 8, 2008).  

 Finally, to the extent we might have interpreted Contention TC-5 to be an environmental 

contention challenging the ER as having failed to consider terrorism-related and accident-

related events which cause radiation releases from the spent fuel pool, we find (as we did with 

Contentions TC-3 and -4) that terrorism-related events are outside the scope of this proceeding 
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(failing to satisfy 10 C.F.R. § 2.309(f)(1)(iii)), and that the challenge to analysis of accident-

related spent fuel pool events is impermissible because it challenges both matters resolved in 

the rulemaking for the AP1000 DCD Rev. 15 and matters being considered in the rulemaking for 

the AP1000 Rev. 16.  

6.  Contention TC-6 (Reliability of uranium fuel). 

CONTENTION:  The assumption that uranium fuel is a reliable source of fuel for the 
projected operating life of the proposed Harris reactors is not supported in the COLA 
submitted by Progress Energy.  More specifically, petitioners assert, “The COL is lacking 
because it does not address the reliability of uranium over the projected lives of the 
proposed Harris reactors.” 

 
RULING: This contention is, for the reasons set out below, inadmissible. 

DISCUSSION:  As support for this proposition, Petitioner refers to two studies by the 

World Nuclear Association,17 indicating growing use of existing uranium and lack of future 

supplies for uranium production.  Petitioner further posits that this shortage of uranium 

production will impact the cost of electrical production.  While Petitioner makes no effort to 

associate the argument that there is a potential error in cost of fuel with the requirements for a 

COLA, it makes observations regarding the economics of the proposed units and its impact 

upon Petitioner’s members as ratepayers.18  See Intervention Petition at 37. 

Both Applicant and Staff oppose admission of this contention.  Applicant responds that 

the only data Petitioner relies upon to support this contention are two World Nuclear Association 

(WNA) web pages, which Applicant asserts, directly contradict the foundation Petitioner asserts 

they offer for Contention TC-6.  See Progress Answer at 63.  Applicant asserts, therefore, that 

                                                      
17  See World Nuclear Association background on Uranium Supply, available at 

www.world-nuclear.org/info/inf75.html?terms=uranium+supply, www.world-
nuclear.org/info/inf23.html. 

18  This train of logic, had it been carried to its logical extension, might involve the cost-
benefit analysis (had one been necessary) for examination of alternatives in the eventual Staff 
EIS and, therefore, for relevant information in the ER.  The substance of such an argument, had 
it been made, would in essence be that the cost of the proposed new plants cannot reasonably 
be estimated because the cost of fuel cannot be accurately forecast.  
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the specific and sole support offered by Petitioner actually fails to support Contention TC-6’s 

argument that there will be insufficient uranium supplies for the new Harris reactors to operate 

reliably.19  See id. 

Furthermore,  Applicant asserts that, contrary to Petitioner’s claims,  Applicant has  

addressed these issues and provided adequate support in ER Section 10.2.2.3.  Id. at 64.  

Applicant points out, that, contrary to the requirements of 10 C.F.R. § 2.309(f)(1)(vi), Petitioner 

fails to reference ER Section 10.2.2.3, or cite to any other section of the Application, nor does 

Petitioner assert any specific error therein.  See id.  

Staff, in opposing this contention, answers that Contention TC-6 is inadmissible because 

it fails to raise a genuine issue with the application in that: (a) the Harris COLA indeed 

specifically addresses the reliability of uranium supplies over the projected lives of the proposed 

reactors,20 and Petitioner fails to describe any perceived shortcomings in Applicant’s discussion 

therein; and (b) the source upon which the Petitioner relies cannot be read to stand for the 

proposition for which it is cited.  Thus, asserts Staff, Contention TC-6 should not be admitted 

because it does not comply with the requirements of 10 C.F.R. § 2.309(f)(1)(v) or (vi).  See Staff 

Answer at 32-33. 

HOLDING:  We begin by agreeing with Staff’s observation that is not clear what 

Petitioner intended when it characterized Applicant’s discussion of uranium fuel supply as failing 

to “fully and credibly” discuss the uranium fuel supply in the COLA.  See Staff Answer at 33 

(citing Intervention Petition at 37).  We thus treat Contention TC-6 as either arguing that the 

                                                      
19  Applicant calls to our attention that a nearly identical contention relying upon the 

same WNA web pages cited in this Petition by NC WARN, was examined by the board in the 
William States Lee COL proceeding.  That Board concluded that the web pages did not support 
the petitioner’s claim that worldwide uranium supplies would be inadequate in the long term.  
Lee, LBP-08-17, 68 NRC at __ (slip op. at 26-27). 

20 The Staff notes that ER section 10.2.2.3 provides, in relevant part, that “[i]rreversible 
and irretrievable commitments of resources during operation would consist primarily of the 
uranium used for fuel.  A study of available uranium by the World Nuclear Association projects 
the availability of a 50-year supply of low-cost uranium.”  Staff Answer at 33.   
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COLA failed completely to address these matters (i.e., Contention TC-6 is one of omission), or 

that the discussion of those matters is inaccurate (i.e., a contention asserting flaws).  In either 

event, Contention TC-6 is inadmissible for the reasons set out below.  

First, if it is a contention of omission, it fails because the purportedly missing analysis is 

indeed present; i.e., Petitioner erroneously alleges that the COLA fails to include analysis of the 

effects of the uranium fuel cycle on the proposed Harris Units.  However, both Applicant and 

Staff point out that ER section 10.2.2.3 provides a discussion of “Uranium Fuel and Energy 

Consumption.”  See Progress Answer at 64; Staff Answer at 33.  Viewed this way, Contention 

TC-6 fails to satisfy section 2.309(f)(1)(vi) and is therefore inadmissible. 

Second, if it is read to be a contention asserting errors with Applicant’s uranium fuel 

cycle analysis, the contention again fails because the information it offers is insufficient to 

support the proposition for which it is offered, and it thereby fails to satisfy sections 

2.309(f)(1)(v) and (vi).  In this regard, we note that we find the mere reference to general 

materials on a website to be, as other boards have found, insufficient to provide support for a 

contention.21   Even if this were, contrary to our finding, not a sufficient basis for denial of this 

contention, having, in an abundance of caution examined the referenced material, we find, as 

the William States Lee COL Board, Lee, LBP-08-17, 68 NRC at __ (slip op. at 25), and as 

Applicant observed, that the material referred on the referenced subject website indeed stands 

for precisely the opposite proposition than the one for which Petitioner offers it.  We also find 

ourselves in agreement with the rulings of both the Bellefonte and North Anna Boards in finding 

that the Petitioner has failed to provide “any document that, read as a whole, supports its theory 

                                                      
21  See discussion supra at page 17 and nn. 14 & 15. 
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that uranium supplies will be insufficient to support the operation of [the Units] during its 

licensed period.”22   

7.  Contention EC-1 (Underestimation of costs). 

CONTENTION:  In its COLA, Progress Energy grossly underestimates the costs and 
risks of the proposed Harris reactors and grossly overestimates the costs of their 
alternatives.  The lack of a reasonable cost basis means that there can be no 
reasonable analysis of comparative sources of energy generation, energy efficiency or 
other energy management strategies. 

 
RULING: This contention is, for the reasons set out below, inadmissible. 

DISCUSSION:  Expounding on its view of the requirements of NEPA, Petitioner claims 

that the values used for the cost of construction of the proposed new Harris plants, as provided 

in the ER, are significantly lower than estimates for similar nuclear power plants.  See 

Intervention Petition at 38.  Petitioner argues that Staff must have accurate cost data in order to 

prepare its alternatives analysis in its environmental impact statement (EIS), as required by 

NEPA.  See id. at 38-42.  Indeed, Petitioner credibly argues that the approximately $2.2 billion 

estimate set out in the publicly available version of the COLA is significantly below publicly 

disclosed estimates for similar new plants by nearly a factor of 4.  See id. at 40 (Petitioner’s 

table, comparing the cost of one AP1000 at $2.2 billion to the cost of the first of two new plants 

at $8.3 billion, or to the “overnight cost” of that first plant at $5.6 billion). 

Applicant opposes admission of this contention, while Staff does not oppose admitting 

the contention in part.  Applicant provides two reasons.  First, Applicant argues that Commission 

decisions establish that the economic costs of a proposed project need to become part of the 

NRC’s NEPA review only if the environmental balancing that must be performed in the ER 

shows that a reasonable alternative is environmentally preferable to the proposed project.  See 

                                                      
22  Virginia Elec. & Power Co. (Combined License Application for North Anna Unit 3), 

LBP-08-15, 68 NRC __, __ (slip op. at 25-26) (Aug. 15, 2008); Tennessee Valley Authority 
(Bellefonte Nuclear Power Plant, Units 3 and 4), LBP-08-16, 68 NRC __, __ (slip op. at 31-32) 
(Sept. 12, 2008). 
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Progress Answer at 67-68.  Second, Applicant notes that because the ER found that no 

alternative was environmentally preferable to Harris, the projected cost for the proposed new 

reactors need not be used in the alternatives analysis and therefore is not material in this 

proceeding.  See id. at 69. 

Third, Applicant asserts that it has submitted as proprietary information, more up-to-date, 

Harris-specific, cost estimates, as to which Progress sought confidential treatment in Part 1 of 

the COLA.23  See id. at 66.  Applicant argues that the confidential information regarding the cost 

issue at hand was available to the Petitioner, had it desired to access it, and it did not.  Id.   

Finally, Applicant makes arguments regarding certain assertions about inaccurate cost 

estimates for alternative generation technologies,24 but those considerations are not relevant to 

our determination.   

 Staff, on the other hand, disagrees with the Applicant, and would admit the portion of 

Contention EC-1 that indicates a dispute with the Applicant regarding the cost of the AP1000 

reactors at the Harris site, as compared to the costs of the AP1000 reactors at the Levy site.  

See Staff Answer at 37.  Staff agrees with Applicant that the remainder of the contention 

                                                      
23 In a letter sent to the Board by Applicant’s counsel, the Applicant made this Board and 

the parties aware of new information relating to this proceeding.  See Letter from John O’Neill, 
Counsel for Applicant (October 6, 2008).  Applicant stated that it had updated its COLA to 
include new cost information.  On October 13, Petitioner responded to the Applicant’s 
notification.  See NC WARN's Response to Board Notification (October 13, 2008).  Neither of 
these factors have any bearing on our decision in this matter. 

24 Applicant, for example, observes that Contention EC-1 also claims that “the costs, 
impacts and requirements for renewable energy alternatives are particularly inaccurate in the 
ER, with inflated land requirements for wind and solar and unreasonable conclusions that waste 
impacts of wind and solar are greater than that of a nuclear power plant.”  Id. at 70.  Applicant 
asserts that these allegations fail to support the contention because Petitioner nowhere points to 
any flaw in this analysis nor explains how in its view (1) the ER’s costs, impacts and 
requirements regarding renewable energy alternatives are “particularly inaccurate”; (2) the ER’s 
land requirements for wind and solar are “inflated”; and/or (3) the ER has reached 
“unreasonable conclusions” regarding waste impacts of wind and solar.  Id. at 70-75.  In this 
regard, Applicant notes that Petitioner provides absolutely no facts or expert opinions supporting 
these claims, and, citing to LBP-98-7, argues they are exactly the type of “bald assertions” that 
the NRC has found are insufficient to support a contention.  Id. at 70. 
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regarding the size of land use impacts and the “substantive issues about the costs and risks” is 

inadmissible in that it fails to comply with the requirements of 10 C.F.R. § 2.309(f)(1).  Id.  Staff 

asserts the balance of Contention EC-1 is inadmissible because Petitioner failed to provide 

information to demonstrate a genuine dispute with the Applicant on a material issue with specific 

references to the application, as required by 10 C.F.R. §§ 2.309(f)(1)(iv) and (vi), and fails to 

produce any facts or expert opinion to support its position, in contravention of 10 C.F.R. § 

2.309(f)(1)(v).  Id. at 38. 

HOLDING:  There are two facets of the issues raised by this contention.  
 
First, there is the question of whether and when the Staff, in order to fulfill its own NEPA 

requirements, requires an Applicant to provide cost estimates in its ER.  We find that 

Commission precedent establishes that NEPA requires an Applicant to present a cost-benefit 

analysis (and therefore provide cost estimates) for nuclear power plants and facilities only 

where the Applicant’s alternatives analysis indicates that there is an environmentally preferable 

alternative.  As the Appeals Board stated in Consumers Power Co., 

[NEPA] requires us to consider whether there are environmentally preferable 
alternatives to the proposal before us.  If there are, we must take the steps we 
can to see that they are implemented if that can be accomplished at a reasonable 
cost; i.e., one not out of proportion to the environmental advantages to be gained.  
But if there are no preferable environmental alternatives, such cost-benefit 
balancing does not take place.   

 
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-458, 7 NRC 155 (1978) (emphasis 

added). 

Second, NRC regulations do not require the Applicant to include cost data in the ER.  

The relevant NRC regulations, set out in 10 C.F.R. § 51.45, provide that the Applicant’s ER 

“must” include an analysis that considers and balances the environmental effects of the 

proposed action – which is clearly a mandate.  See 10 C.F.R. § 51.45(c).  However, when 

discussing the cost related factors, that regulation uses the term “should,” in providing “the 

analysis in the environmental report should also include consideration of the economic, 
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technical and other benefits and costs of the proposed action and its alternatives.”  Id. 

(emphasis added).  Given this difference, we find that the Commission did not intend, and our 

regulations do not require, that costs be considered in the ER.25  Therefore, the question of 

whether or not the cost estimates used in the ER are inaccurate does not rise to the level of a 

failure to comply with NRC regulations.  In this matter, where Applicant did not find any 

environmentally preferable alternative in its ER analysis, it was under no obligation to provide 

cost estimates or a comparison of costs, as NEPA only requires a cost-benefit analysis where 

there exists an environmentally preferable alternative.26  Therefore, we reject this contention 

because it relies upon the faulty premise that NEPA, or our Agency’s implementation of NEPA, 

requires the Applicant to provide cost estimates in its ER.  

Furthermore, we reject Staff’s argument that the contention should be admitted because, 

in its view, the cost estimates are material to the proceeding and Staff requires those estimates 

in order to complete its EIS.  Staff cites to no legal requirement for that premise, and the mere 

fact that Staff desires that information does not cause this contention to become admissible.27  

To the extent that Staff needs such information in order to prepare its EIS, Staff has the means 

                                                      
25 Although the regulations encourage the Applicant to provide cost information in the 

ER, we find that this is not mandatory, especially where the Applicant’s alternatives analysis has 
not been properly challenged.   

26 We note that the Bellefonte COL Board has issued a ruling on a similar contention, in 
which it admitted a contention on the accuracy of the cost estimates and comparisons in the 
Tennessee Valley Authority’s ER.  See Bellefonte, LBP-08-16, 68 NRC at __ (slip op. at 66-69) 
(admitting part of contention relating to accuracy of cost data and its potential to affect the cost 
component of the alternatives analysis).  The present case must be distinguished from 
Bellefonte because in Bellefonte TVA actually identified environmentally preferable alternatives 
to the nuclear plant, thus requiring the applicant to undertake a cost benefit analysis in the ER.  
The ER provided for the Bellefonte COLA found that the environmental impacts of the combined 
renewable/fossil-fuel baseload generation sources would be smaller than the environmental 
impacts of the proposed nuclear plants, thus triggering the Applicant’s obligation under NEPA to 
undergo a cost-benefit analysis. See Tennessee Valley Authority, (Bellefonte Units 3 & 4 COL 
Application), Part 3, Environmental Report, § 9.2.3.3. 

27 Clearly, Petitioner failed, as did Staff in asserting part of this Contention to be 
admissible, to follow John Galt’s fundamental rule: check your premises.  Atlas Shrugged, Ayn 
Rand (1957). 
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to obtain it outside of this adjudicatory proceeding; for example, Staff has authority to address 

its data needs through a Request for Additional Information (RAI). 

8.  Contention EC-2 (Carbon Footprint). 
 
CONTENTION:  Progress Energy fails to present evidence or analysis of the “carbon 
footprint,” i.e., the atmospheric carbon generated by mining and fuel processing, the 
construction and operation, the long-term waste storage, associated with the proposed 
Harris reactors in its ER. 
 
RULING: This contention is, for the reasons set out below, inadmissible. 

DISCUSSION:   Explaining its contention, Petitioner points to studies in making its 

observation that: 

The COLA needs to include an analysis of the emission of greenhouse gases in 
the entire cycle, i.e., mining uranium ores, transporting those ores and processing 
into fuel, production of raw materials and components, transporting these 
materials and components, the processes to construct, operate and close the 
proposed Harris nuclear reactors, and transporting and disposing of radioactive 
wastes.  Analysis of the greenhouse gas emissions associated with each and 
every step in the uranium fuel chain are crucial to determining the carbon 
footprint. 
 

Intervention Petition at 44.  Petitioner cites to two reports that address the impact of the uranium 

fuel cycle on greenhouse gas emissions and points to the reports as support for its assertion 

that the COLA needs to address the impacts of the uranium fuel cycle.  Id. 

Both Staff and Applicant oppose admission of this contention.  Applicant responds to 

Petitioner’s assertions principally to the effect that the contention fails to identify any specific 

dispute with the Application in violation of 10 C.F.R. § 2.309(f)(1)(vi), and fails to identify with 

any specificity what it intends to rely upon to support its assertions28; instead, it merely asserts 

                                                      
28 Applicant observes that in support of Contention EC-2, Petitioner offers two citations: 

(1) a presentation by Dr. James Hansen for the assertion that greenhouse gases contribute to 
climate change.  Applicant then asserts that this “is not a report and includes no technical expert 
analysis that is related, even generally, to nuclear power.  In fact, the Hansen document is a 
presentation discussing the existence of global warming,” see Progress Answer at 77, and (2) 
Applicant notes that Petitioner also cites, without reference to a page, chapter, or explanation as 
to how it supports its contention, a report by Jan Willem Storm van Leeuwen.  Id.  The van 
(continued…) 
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that the ER should contain a carbon footprint analysis.  See Progress Answer at 77.  As such, 

asserts Applicant, Contention EC-2 is inadmissible because Petitioner has failed to meet its 

burden to support its contention pursuant to 10 C.F.R. § 2.309(f)(1)(v). 

Applicant further asserts that Petitioner fails to point to any provision in NEPA, 10 C.F.R. 

Part 51, or the Environmental Standard Review Plan that calls for an evaluation of the carbon 

footprint of a proposed licensing action.  Id. at 78.  Furthermore, Applicant asserts that the 

detailed carbon footprint analysis sought by Petitioner is not required by NEPA, NRC 

regulations, or NRC guidance, and Petitioner has provided no basis for contending that such 

details are required by applicable law.  See id. at 78-79. 

Staff, in opposing the contention, most saliently calls to our attention the fact that 

Chapter 9 of the ER in fact compares the environmental consequences of nuclear power to 

alternative sources of electricity, and those comparisons include estimates of CO2 emissions 

associated with the entire reactor lifecycle and uranium fuel cycle.29  See Staff Answer at 40. 

This demonstrates, Staff points out, that the Harris COLA ER contains a specific consideration 

of the carbon footprint for both the reactor lifecycle and the uranium fuel cycle related to the 

proposed reactors.  Id.  Accordingly, Staff asserts that Petitioner has not articulated a genuine 

disagreement with the application.  Id. at 40-41. 

HOLDING:  We find, for the reasons set out below, that Contention EC-2 is inadmissible.  
 

As Staff notes in their Answer, the COLA did in fact include information on the carbon 

footprint of the entire fuel cycle.  See Staff Answer at 40.  Therefore, Petitioner errs when it 

asserts that the COLA must consider these matters and implies that it did not.  Furthermore, 

even had we viewed this contention as one attacking the analysis of the carbon footprint actually 

_____________________________ 
Leeuwen report cited by Petitioner is in excess of 300 pages and includes analysis on an 
extensive list of issues related to nuclear power. 

29 Those CO2 estimates are attributed to a government publication of the United 
Kingdom (UK): Parliamentary Office of Science and Technology, “Carbon Footprint of Electricity 
Generation,” No. 268, October 2006, which is referenced in the COLA. 
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contained in the COLA, it fails to point to any specific error and fails to point to any specific 

portion of the COLA.30  Therefore Contention EC-2 is inadmissible because it fails to satisfy 10 

C.F.R. § 2.309(f)(1)(vi). 

Notwithstanding our finding, because the Boards in the Bellefonte and William States 

Lee COL proceedings have referred a similar matter to the Commission for consideration in 

cases wherein the Applicant had not utilized the information on carbon footprint considered by 

Progress in this instance,31 we address one fundamental aspect of this subject not relevant to 

our finding.  Had there indeed been any error asserted in the instant case with particularity, 

there would have been a significant hurdle to overcome for Petitioner to demonstrate that such 

an error created a material issue which could result in the Staff failing to adequately analyze the 

alternatives in preparation of its EIS and therefore, an impediment to satisfaction of the 

requirements of section 2.309(f)(1)(iv).  That hurdle is the fact that the COLA and the document 

relied upon therein present carbon footprint numbers for the nuclear fuel cycle which are of the 

order of less than 1% of the carbon footprint of the only viable power generation alternatives 

(which are fossil-fueled), and of comparable size to the carbon footprint of wind-powered 

generation.  Thus, unless in a particular instance there is in fact a viable alternative which has 

an extremely low carbon footprint, the footprint of the nuclear fuel cycle is immaterial to the 

decision the Agency must make, and therefore such a contention fails to create a genuine issue 

of material fact.  Given the fact that our colleagues on the Bellefonte and William States Lee 

Boards referred their respective rejections of similar contentions to the Commission because 

Table S-3 of 10 C.F.R. § 51.51 does not include consideration of the carbon footprint of the 

nuclear fuel cycle, we suggest to the Commission that they consider amending Table S-3  to 

                                                      
30 We note that no such argument was explicitly presented or supported by affidavit or 

documentation. 
31 Bellefonte, LBP-08-16, 68 NRC at __ (slip op. at __); Lee, LBP-08-17, 68 NRC at __ 

(slip op. at __). 
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consider the fuel cycle carbon footprint (and, if confirmed by Commission technical staff that the 

carbon footprint of the nuclear fuel cycle is as low as found by the UK study referenced by the 

Harris COLA), amending Table S-3 to indicate that the carbon footprint of the nuclear fuel cycle 

is an immaterial factor for the purposes of alternatives analysis. 

9. Contention EC-3 (Water requirements). 
 
CONTENTION:  The COLA does not identify the plans for meeting the water 
requirements for the proposed Harris reactors with sufficient detail to determine if 
there will be adequate water during adverse weather conditions, such as 
droughts, and the environmental impacts for water withdrawals during both 
normal and adverse conditions. 

 
 RULING: This contention is, for the reasons set out below, inadmissible. 

 DISCUSSION:  In support of this contention, Petitioner asserts, “in the letter accepting 

the application, there are two significant areas in which the NRC staff declared the application to 

be incomplete – the environmental impacts caused by changing water levels at the Harris Lake 

and the intake on the Cape Fear River.”  Intervention Petition at 46.  Also, Petitioner asserts that 

“[t]he availability of cooling water is a significant constraint to the safe shut down of the 

proposed reactors.”  Id. at 45-46.  Petitioner then argues that these deficits show that the COLA 

fails to meet the requirement for completeness set out in 10 C.F.R. § 2.101(a)(3).  Noting 

(without supporting references) that the annual temperatures in the Southeast region are 

increasing and projected to continue to do so, Petitioner further asserts that the COLA is also 

deficient in the following: 

a. Analysis of the additive and synergistic impacts on the local and downstream 
ecosystem from the reactor thermal discharge on water in Harris Lake, which is 
already elevated in temperature. 
 
b. Analysis of the impact of warmed water on condenser cooling. 
 
c. The evaluation of increasingly warmer water on reactor cooling. 
 
d. Evaluation of the impact of warmer ambient water temperatures on total 
withdrawal, consumption and evaporation. 
 
e. Analysis of the impacts of the proposed water withdrawal from the Cape Fear 
River for the proposed Harris reactors on the other facilities and municipalities 
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downstream that use the river for either or both water supply and wastewater 
discharge. 
 
f. Analysis of the impact of pollution in water at warmer temperatures on the 
ecology of Harris Lake and downstream. 
 
g. A full analysis of the impact of reactor heat increasing the temperature in water 
on the other pollutants in the water, including implications for the food chain. 
 
h. Analysis of the impact of reactors going off-line on overall power and 
reliability, including the impact on Progress Energy’s customers. 
 
i. Analysis of the impact of reactors going off-line on regional grid stability. 
 
j. An evaluation of the potential for extended drought locally, and in the region,  
that would exacerbate all of the issues identified above. 

 
Id. at 46-47.  From that foundation, Petitioner asserts, in essence, that Progress will 

have insufficient cooling water available to meet its peak summer demand and will have 

to curtail its summer peak operation.  Id. 

In opposing the contention, Applicant responds, first, that Petitioner fails entirely to cite 

to, provide any basis to dispute, or identify any error in any particular part of the Application; and 

second, that contrary to Petitioner’s allegation in Contention EC-3, the ER provides a 

comprehensive assessment of the water supply from the Harris Reservoir with make-up water 

from the Cape Fear River.  See Progress Answer at 95, 98.  The ER concludes that the 

available water supply from the Cape Fear River is adequate to meet the plant make-up water 

needs for the proposed Harris reactors.  Applicant responds to each of Petitioner’s specific 

asserted deficiencies in its Answer.  See id. at 101-12.  Finally, Applicant argues NC WARN’s 

claim that there is “no clear plan” on how safety-related water will be provided ignores Section 

2.4.11 of the FSAR, where, Applicant observes, the FSAR portion of the COLA clearly states 

that the proposed Harris units will not rely on the Harris Reservoir, the Cape Fear River, or any 

external water sources, for safety-related cooling water.  Id. at 113. 
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Staff similarly responds that the Petitioner fails to identify any portion of the application 

with which it has a dispute32 (in contravention of 10 C.F.R. § 2.309(f)(1)(vi)), and Contention EC-

3 is not supported by any facts or expert opinion (in contravention of § 2.309(f)(1)(v)) and 

therefore should not be admitted.  See Staff Answer at 44.33  Moreover, notes the Staff, there is 

a discussion in the Harris COLA ER about the regional water supply model the Applicant 

intends to use.  Id. at 44-45 (citing Harris COLA ER, Section 5.3.1.2).  Finally, Staff points out 

that while the Petitioner apparently believes that there will be a significant increase in water 

temperature either due to the proposed new units, or due to increasing temperatures in the 

Southeast.  However, Petitioner fails to support either of these assertions with any facts or 

expert opinion.  Id. at 46. 

For the purposes of our analysis, we group the 10 specific assertions and include 

the issue regarding the assessment of the availability of water for safe shutdown of the 

reactor, resulting in three general components to this contention: 

(a) those which in essence assert that the COLA is deficient in discussing the 

adequacy of the water supply to enable reliable full power operation during worst 

conditions including the potential effect on customers and grid stability if plants 

go off-line (which includes items b, c, h, i, and j above) 

(b) those which assert that the COLA is deficient in analysis of the downstream 

environmental effects, including; (i) thermal impacts on Harris Lake from reactor 

discharge (item a); (ii) impact on downstream users (item e); (iii) impact of 

                                                      
32 Staff explains that Petitioner “allege[s], for example, that the impact of pollution in 

water on the area ecology needs to be analyzed.  However, [Petitioner does] not cite to, or take 
any issue with PEC’s analysis of the estimated thermal plume from the proposed reactors on 
the ecology of the lake.”  Staff Answer at 45 (internal citations omitted); see also Harris COLA 
ER, Chapter 5, at 5-57 to 5-59.  

33 Relevant to Petitioner’s point, Staff observes that “[a]t no point [does Petitioner] 
explain how [its] concerns about warming water relate to the ability of the reactor to obtain 
water.” 
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warmer water in Harris Lake on pollution and water levels therein and 

downstream (items d and f); and (iv) reactor heat increasing the water 

temperature (item g); and 

(c) the availability of cooling water as a constraint to safe shutdown. 
 

HOLDING: 

a. As to the portion of Contention EC-3 which challenges the analysis of the impact upon 

reliable full power operation, we find: 

1. Petitioner fails to identify any particular analysis that was performed inaccurately or, for 

that matter, in insufficient detail, and thereby fails to satisfy 10 C.F.R. §§ 2.309(f)(1)(v) 

and (vi). 

2. If we are to view this as an asserted omission, Petitioner has failed to explain why such 

an omission is relevant to the decision the NRC must make, and thereby fails to satisfy 

sections 2.309(f)(1)(iii) and (iv). 

3. Regarding a challenge to grid stability, the DCD included such an analysis insofar as 

plant safety is concerned, and Petitioner fails to assert any error therein or to explain 

why any other analysis is necessary, thereby failing to satisfy sections 2.309(f)(1)(iii), (iv) 

and (vi). 

4. Regarding the adequacy of water supplies, ER Section 2.3.1.2.1.6.2 of the COLA 

provides such an analysis, and Petitioner fails to identify any error or omission in that 

analysis, thereby failing to satisfy the requirements of sections 2.309(f)(1)(iii), (iv) and 

(vi). 

b. As to the Environmental impacts, we find: 

1. The thermal impacts on Harris Lake are discussed in ER Section 5.3.2.1 and Petitioner 

fails to identify any error or omission from that analysis and thereby fails to satisfy the 

requirements of sections 2.309(f)(1)(iii), (iv) and (vi). 
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2. Impact of water withdrawal was discussed in ER sections 5.2.2.2.1, 2.3.2.1, and 2.3.2.2 

and Petitioner fails to identify any error or omission from that analysis and thereby fails 

to satisfy the requirements of sections 2.309(f)(1)(iii), (iv) and (vi). 

3. Regarding impact of warmer water on pollution, there is no support offered for the 

proposition that the water would indeed be materially warmer as a result of operation of 

the proposed new plants (thereby failing to satisfy the requirements of sections 

2.309(f)(1)(iii) and (v)), and ER Section 3.2.1 addresses the impact of the plant 

operations on water temperature and quality and Petitioner failed to identify any error in, 

or omission from, that analysis, and thereby failed to satisfy the requirements of sections 

2.309(f)(1)(iii), (iv) and (vi). 

4. Regarding the potential for reactor heat increasing the water temperature, the only 

source of heated water to Harris Lake is the relatively small flow (blowdown) from the 

two main cooling towers and the service water system cooling tower to control dissolved 

solids in the closed-cycle systems.  The impact of this heated water on the Harris Lake is 

described in ER Section 5.3.2.1, and Petitioner fails to identify any error or omission 

from that analysis, thereby failing to satisfy the requirements of §§ 2.309(f)(1)(iii) and (iv) 

c. Regarding the safety issue Petitioner raises as to the need for cooling water to achieve 

safe shutdown and long-term cooling, we find that this is not an omission because those 

matters, as indicated by the Applicant, are discussed in the AP1000 DCD Rev. 16 Tier 2 Section 

6.2.2 and FSAR Section 2.4.11, which make quite clear that the proposed new plants will not 

rely upon Harris Lake (or any other external water supply) for those purposes.  See Progress 

Answer at 113.  Therefore, because Petitioner has failed to identify any deficiency or omission 

from that analysis, it fails to satisfy the requirements of sections 2.309(f)(1)(iv) and (vi). 

 
 
 
 
 



 - 35 -

10.  Contention EC-4 (Deficiencies in emergency planning). 
 
CONTENTION:  The area around the Harris site has changed considerably since 
the first reactor was constructed from dramatically increased populations and 
changing land uses.  The ER does not provide an adequate analysis of the 
current populations and land use, and does not address the forecasted growth in 
the area.  As a result, emergency planning that adequately protects the health 
and safety of the residents, students and workers around the proposed Harris 
reactors cannot be adequately accomplished.   
 
RULING: This contention is, for the reasons set out below, inadmissible. 

 
DISCUSSION:  In support of this contention, Petitioner asserts, “[g]iven the projected 

increases in population, and the resulting impacts of those people in the 10-mile emergency 

planning zone (EPZ), along with the changing land uses in the EPZ, the health and safety of 

those people cannot be protected during an accident.”  Intervention Petition at 49.  Setting out, 

with reference to a report submitted by Petitioner in its earlier challenge to renewal of the 

license for Harris Unit 1,34 but without a supporting affidavit in this instance, asserted 

populations and growth rates, Petitioner alleges without any reference (or challenge) to any 

portion of the COLA, a need for a “realistic” look at these factors.  See id.  Petitioner further 

asserts, without challenge to any specific portion of the COLA, and without any support, the 

need for a baseline health study in order to find out the medical needs of “children, women of 

childbearing age, senior citizens and nursing home residents who may have special difficulties 

in the event of an evacuation and may be more susceptible to radiation emissions and other 

hazards that could occur in connection with evacuation and relocation.”  Id. 

Finally, Petitioner asserts a need for inclusion in the COLA of studies of infrastructure 

and increased traffic, but again fails to cite to any portion of the COLA (or ER) where Applicant 

has, has not, or should have included such information.  See id.  

                                                      
34 See Request for a Hearing and Petition for Leave to Intervene, Renewal of Facility 

Operating License No. NPF-63, Carolina Power & Light Company, Shearon Harris Nuclear 
Power Plant, Unit 1 (Docket No. 50-400) (Attachments 4 (Affidavit), 4A (Curriculum Vitae) and 
4B (“Population Living Near the Harris Nuclear Plant, North Carolina”)) ADAMS Accession No. 
ML071430566.   
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In opposing this contention, Applicant responds that these matters are fully explored and 

analyzed in the COLA and Petitioner fails to cite to, let alone contradict, the Emergency Plan 

submitted with the Application.  See Progress Answer at 116-17.  Furthermore, notes Applicant, 

Petitioner provides no documentary evidence or expert opinion in support of any implied flaws in 

the evacuation plan.  Id. at 117. 

Since, asserts Applicant, Commission regulations require evacuation planning only in 

regard to the 10-mile plume-exposure pathway EPZ (citing to 10 C.F.R. § 50.47(b)(10)), by 

asserting that evacuation planning is required beyond the plume-exposure pathway EPZ, the 

Petitioner is improperly attempting to collaterally attack the Commission’s regulations.  Id. at 

116-17.  Finally, Applicant observes that the specific omissions (i.e., land use and population 

growth) alleged by NC WARN are in fact addressed in the ER in Sections 2.2.3 and 2.5.1.3.2, 

respectively.  Id. at 118.  Therefore, as to asserted omissions, Contention EC-4 fails to satisfy 

the requirements of section 2.309(f)(1)(vi).  Id. at 121-22. 

Staff likewise responds that 10 C.F.R. § 2.309(f)(1)(vi) requires a petitioner to provide 

sufficient information to show that a genuine dispute exists with the Applicant on a material 

issue of law or fact and the Petitioner fails, in this case, to provide such information.  See Staff 

Answer at 47.  Staff also asserts that Petitioner has failed to comply with section 2.309(f)(1)(vi), 

which requires such information to include references to the specific portion of the application 

that the petitioner disputes and the supporting reasons for each dispute, and particularly for 

those contentions where a petitioner alleges that an entire plan is inadequate, it must specify 

how each portion of the plan is alleged to be inadequate.  Id. at 48.  Staff similarly points out 

that Petitioner has failed to include any reference whatsoever to the emergency planning 

documents in the Harris COLA.  Id.  Staff then notes that Petitioner errs in asserting omissions, 

for example with regard to detailed future population estimates, which are set out in the Harris 

COLA ER, Section 2.5.1 and FSAR, Section 2.1.  Id. at 47-48. 
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Furthermore, Staff points out that the emergency plans submitted by state and local 

governments in support of the Harris COLA provide for the identification of, and include 

provisions for the evacuation of, special needs population groups.  Id.  In addition, as part of the 

Harris COLA, Progress submitted a detailed Evacuation Time Estimate (ETE) Report, which 

included an extensive discussion of the evacuation of special populations.  See id. at 48 (citing 

ETE Report, Chapter 8).  Staff also notes that Petitioner’s asserted omission of traffic studies is 

in error, pointing out that the ETE Report included an extensive discussion of the estimated 

number of vehicles involved in an evacuation, along with considerations of the area population 

and road network.  See id. at 49. 

Finally, Staff objects to Petitioner’s use of the affidavit of Dr. Wing from its Petition for 

Hearing in the Shearon Harris license renewal proceeding.  Staff asserts the affidavit is of 

absolutely no value, since that material provided Dr. Wing’s opinion only as to Unit 1’s 

emergency plan, and did not consider the current COL application or the emergency plans 

submitted with it.  Id. at 48.   

HOLDING:  We find Contention EC-4 inadmissible for the following reasons. 

First, we find that Petitioner’s assertion that the ER does not address forecasted population 

growth and related population elements is in error – those elements are indeed addressed in ER 

Sections 2.2.3 and 2.5.1, as pointed out by both Applicant and Staff.  Petitioner raised no 

challenge to the material presented in the ER, and therefore this part of the contention fails to 

satisfy the requirements of section 2.309(f)(1)(vi). 

Second, we find Petitioner’s assertion that the ER inadequately analyzes current population, 

land use, traffic patterns and other asserted omissions is also in error.  These assertions fail to 

identify any specific error or omission in the Application, and indeed fail to reference any 

particular portion of the Application, and are therefore inadmissible for failure to satisfy the 

requirements of section 2.309(f)(1)(vi).  In addition, we find the information referring to prior 

testimony of Dr. Wing is not relevant to the present proceeding, and Petitioner has failed to 
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“demonstrate that the issue raised in [this portion of] the contention is within the scope of the 

proceeding.”  See 10 C.F.R. § 2.309(f)(1)(iii).  Petitioner made no attempt to address how Dr. 

Wing’s opinions on the emergency planning issues on Harris Unit 1 are relevant to the current 

COLA emergency plan, failing to comply with the requirements of 10 C.F.R. § 2.309(f)(1)(iv). 

11.  Contention EC-5 (Waste disposal). 
 

CONTENTION:  The COLA fails to evaluate whether and in what time frame the 
irradiated “spent” fuel generated by the proposed Harris nuclear reactors can be 
safely disposed.  The ER does not contain any discussion of the environmental 
implications of the lack of options for permanent disposal of the irradiated fuel to 
be generated by the Harris site. 

 
RULING: This contention is, for the reasons set out below, inadmissible.  

DISCUSSION:  Petitioner asserts, “[t]he ER is deficient because it fails to discuss the 

environmental implications of the lack of options for permanent disposal of the spent fuel that 

will be generated by the proposed reactors if built and operated.”  Intervention Petition at 59.  

Petitioner then argues that the NRC’s Waste Confidence Rule is inapplicable to new plants and 

that the Yucca Mountain high-level waste repository will not be capable of accepting the waste 

to be generated at the proposed new plants.  Id. at 53-58. 

Finally, Petitioner argues that there is a terrorist threat and thereby potential associated 

environmental consequence created by storing this to-be-generated waste (spent fuel) at the 

proposed new site, implying a requirement to examine those consequences in the ER.  Id. at 58-

59. 

Applicant responds that this contention is inadmissible because it is an impermissible 

challenge to the NRC’s Waste Confidence Rule, 10 C.F.R. § 51.23, which, Applicant asserts, 

makes a generic finding that a geologic repository will be available beyond the operating life of 

any reactor to dispose of its spent nuclear fuel and bars consideration of spent fuel disposal in 

this proceeding.  Applicant asserts that Petitioner plainly errs in claiming that the Waste 

Confidence Decision does not apply to new reactors, pointing out that the express language of 

10 C.F.R. § 51.23 provides that: 
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The Commission has made a generic determination that, if necessary, spent 
fuel generated in any reactor can be stored safely and without significant 
environmental impacts for at least 30 years beyond the licensed life for operation 
(which may include the term of a revised or renewed license) of that reactor at its 
spent fuel storage basin or at either onsite or offsite independent fuel storage 
installations.  Further, the Commission believes that there is reasonable assurance 
that at least one mined geologic repository will be available within the first 
quarter of the twenty-first century and sufficient repository capacity will be 
available within 30 years beyond the licensed life for operation of any reactor to 
dispose of the commercial high-level waste and spent fuel originating in such 
reactor and generated up to that time. 

 
Applicant Answer at 123-24 (quoting 10 C.F.R. § 51.23(a)). 
 

Staff responds, referring to the ruling by the Board in the North Anna Early Site Permit 

proceeding, that “[t]he matters the Petitioners seek to raise have been generically addressed by 

the Commission through the Waste Confidence Rule 10 C.F.R. § 51.23(a).  Furthermore, when 

the Commission amended this rule in 1990, it clearly contemplated, and intended to include, 

waste produced by a new generation of reactors.”  Staff Answer at 51. 

Staff also notes that Petitioner’s request for reconsideration of the Waste Confidence Rule is 

not within the scope of this proceeding, and is an impermissible attack on the Commission’s 

regulations.  Id. at 52.  Staff further points out that the Commission has provided litigants in an 

adjudicatory proceeding subject to 10 C.F.R. Part 2 the opportunity to request that a 

Commission rule or regulation “be waived or an exception made for the particular proceeding.”  

Id. at 52 (citing 10 C.F.R. § 2.335(b)).  

HOLDING:  We find Contention EC-5 is inadmissible as an impermissible challenge to NRC 

regulations (in contravention of 10 C.F.R. § 2.335(a)).  At least seven other licensing boards 

have considered identical matters and have squarely rejected it.35  We agree with the other 

                                                      
35 See, e.g., Lee, LBP-08-17, 68 NRC at __ (slip op. at __); Bellefonte COL, LBP-08-16, 

68 NRC at __ (slip op. at 61-62); Virginia Elec. & Power Co. (Combined License Application for 
North Anna Unit 3), LBP-08-15, 68 NRC __, __(slip op. at 52-54) (Aug. 15, 2008); Southern 
Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), LBP-07-3, 65 NRC 237, 267-68 
(2007); Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), LBP-04-17, 60 
NRC 229, 246-47 (2004); Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna 
(continued…) 
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Boards that the Commission contemplates that its Waste Confidence Decision covers new 

reactors; for example, in the revised Waste Confidence Rule of 1990, the Commission stated 

that the rule should apply to “the spent fuel discharged from any new generation of reactor 

designs.”  See Review and Final Revision of Waste Confidence Decision, 55 Fed. Reg. 38,474, 

38,504 (Sept. 18, 1990).  Finally, the Commission has recently issued a revised waste 

confidence rule for comment, precluding this contention because it is an attack on a proposed 

rule.36 

III. CONCLUSION 

For the reasons set out above, we find that petitioner NC WARN has demonstrated standing 

to intervene in this Proceeding and has submitted one admissible contention (which we explicitly 

limit for admission as described above).   

Since, as we observed in Note 7 above, some of the particular asserted omissions may well 

be in respect of information which does not need to be in the COLA, Staff and Applicant are 

instructed that they may file, within 30 days of the date of this Order, motions for summary 

disposition of any of such asserted omissions.  Any such Motion shall be accompanied by a 

legal memorandum explaining the basis for that conclusion and such affidavits of experts as 

shall be necessary to support the Motion.  In the event that Staff or Applicant believes that all of 

such asserted omissions relate to subject matter which does need to be in the COLA, Staff or 

Applicant, as relevant, shall advise the other parties of that conclusion no later than the due 

date for such motions for summary disposition. 

Since the limited Contention TC-1 has been admitted, there is a “proceeding” in this matter, 

despite the fact that we are holding in abeyance any hearing on the merits of the particular 

_____________________________ 
ESP Site), LBP-04-18, 60 NRC 253, 268-69 (2004); Sys. Energy Res., Inc. (Early Site Permit for 
Grand Gulf ESP Site), LBP-04-19, 60 NRC 277, 296-97 (2004). 

36 Waste Confidence Decision Update, 73 Fed. Reg. 59,551 (Oct. 9, 2008).  A contention 
that seeks to litigate a matter that is, or clearly is about to become, the subject of a rulemaking, 
is inadmissible.  See 10 C.F.R. § 2.335. 
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asserted omissions pending their resolution in the rulemaking.  Thus, as new information 

becomes available regarding the COLA, Petitioner may move to file new contentions in 

accordance with the requirements and provisions of 10 C.F.R. § 2.309(f)(2) for new and 

amended contentions, as well as with the provisions of § 2.309(f)(1).  Notwithstanding the 

foregoing, because the subject matter of the asserted omissions has been referred to Staff for 

resolution during the rulemaking, any proposed amendment to those asserted omissions should 

be directed towards the rulemaking process. 

In accordance with the provisions of 10 C.F.R. § 2.311, any appeal to the Commission of the 

outcome of this Memorandum and Order shall be taken within ten (10) days of the date it is 

served. 

  
It is so ORDERED.          

     
       FOR THE ATOMIC SAFETY 
         AND LICENSING BOARD 
  
        
                                               

Paul B. Abramson, Chairman 
       ADMINISTRATIVE JUDGE 

 
 

                                        
Dr. William E. Kastenberg 

       ADMINISTRATIVE JUDGE 
 

                                        
Dr. Michael F. Kennedy 

       ADMINISTRATIVE JUDGE 
 
 
 
 
Rockville, Maryland 
October 30, 2008           

 /RA/

/RA/

/RA/
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Washington, DC  20036 
Counsel for the Board of Commissioners of 
Orange County, North Carolina (Orange 
County) 
Diane Curran 
E-mail:  dcurran@harmoncurran.com 
 
 
 
 
 
 

North Carolina Utilities Commission 
4325 Mail Service Center  
Raleigh, North Carolina  27699-4325 
Louis S. Watson, Jr. 
Senior Staff Attorney 
Email: Swatson@ncuc.net 
Kimberly Jones, Assistant 
Email: kjones@ncuc.net 
 

South Carolina Office of Regulatory Staff 
1441 Main Street, Suite 300 
Columbia, South Carolina  29201 
Florence P. Belser, General Counsel 
E-mail: fbelser@regstaff.sc.gov 
 
 

 

 
 
 
[Original signed by Evangeline S. Ngbea]                            

       Office of the Secretary of the Commission 
Dated at Rockville, Maryland 
this 30th day of October 2008 
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