December 15, 2008

Mr. Jim Riccio, Nuclear Policy Analyst
Greenpeace

702 H Street, NW, Suite 300
Washington, D.C. 20001

Dear Mr. Riccio:

On behalf of the U.S. Nuclear Regulatory Commission (NRC), | am responding to your letters of
October 8, 2008, and October 28, 2008, in which you expressed concern that NRC staff had
“provided the Nuclear Energy Institute (NEI) an exclusive opportunity to comment upon and edit
NRC documents.” The documents referred to in your letter are NRC Regulatory Issue
Summary (RIS) 2008-10, “Notice Regarding Forthcoming Federal Firearms Background
Checks,” issued May 13, 2008, (see Agencywide Documents Access and Management System
(ADAMS) Accession No. ML073480158) and draft RIS-2008-10, Supplement 1, which is
currently under development (see ADAMS Accession No. ML082350393). Your letter also
indicated that in both instances the draft documents were neither published in the Federal
Register for public comment, nor were they placed on the NRC’s webpage “Documents for
Comment.” We have reviewed these issues and determined that you are correct that we did not
post either of these documents on the Documents for Comment webpage, which was a
departure from our internal guidance. However, as described below, we took several other
steps to provide stakeholders opportunities to comment on these draft RISs through other
mechanisms.

The NRC actively pursues public involvement in the decision making process, as reflected in the
NRC’s policy statement, “Enhancing Public Participation in NRC Meetings,” which was
published in the Federal Register on May 28, 2002. This policy statement describes the NRC’s
public meeting categories and establishes the requirements and guidance for public availability
of draft documents and public participation in NRC meetings. Staff actions for noticing the
meetings related to the RISs and making the associated RISs available were in accordance with
this policy.

The NRC did not publish either RIS in the Federal Register for public comment because these
two generic communications do not communicate new policy. Instead, the objective of these
two documents was to provide information to NRC licensees, certificate holders, and their
armed security officers to facilitate their understanding regarding current statutory requirements
(Title 18 of the United States Code, Section 922(d), (g), and (n) (18 U.S.C. § 922(d), (g), and
(n)) and their planning regarding statutory requirements that will be reflected in an upcoming
NRC rulemaking (i.e., the firearms background check requirements of Title 42 of the United
States Code, Section 2201a (42 U.S.C. § 2201a)).
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To ensure that the complex information contained in each RIS was clearly written, the staff
decided to hold public meetings with the industry. The first public meeting was held on
March 14, 2008, on draft RIS 2008-10, and the second public meeting was held on
September 3, 2008, on draft RIS 2008-10, Supplement 1. Both meetings were open to public
participation, and each meeting’s agenda included an opportunity for the public to provide
comments on the draft RIS (see ADAMS Accession Nos. ML080580290 and ML082200006).

To facilitate the discussions at each meeting, an electronic copy of each draft RIS was posted in
advance of each meeting on the NRC’s “Public Meeting Schedule” webpage along with the
notice of the meeting. The draft RISs were subsequently available at each public meeting so
that any attendee that did not have an opportunity to review the on-line version prior to the
meeting would be able to review the draft RIS and provide comments.

At both public meetings, NEI requested a copy of these documents in Microsoft Word
(MS-Word) format to facilitate their submission of comments to the NRC. The NRC staff
subsequently provided an MS-Word format of these two public documents to NEI by e-mail and
placed the incoming and response e-mails and their attachments in ADAMS as public records.
The NRC staff would have provided an electronic copy in the MS-Word format of the publicly
released draft RIS to any party who requested a copy during these public meetings or
thereafter.

Following the receipt of your October 8 letter, the NRC staff recognized that it had not posted a
copy of each draft RIS on the NRC’s Documents for Comment webpage (in support of the
discussion of a draft document at a public meeting), in accordance with NRC Management
Directive 3.5, (MD 3.5), “Attendance at NRC Staff Sponsored Meetings.” Recognizing this
omission, the NRC has posted a copy of the supplemental RIS on the Documents for Comment
webpage on November 7, 2008, for 2 weeks to seek additional public comment. The NRC
acknowledges that although its actions were in accordance with Commission Policy on
enhancing public participation in meetings, not posting these two draft documents on the
Documents for Comment webpage in support of the public meetings was a departure from the
guidance contained in MD 3.5. The importance of adhering to the guidance in MD 3.5 has been
reinforced with the staff.

In your October 28 letter, you inferred wrongdoing on the part of NRC staff. The NRC Office of
the Inspector General (OIG) investigates allegations of NRC staff wrongdoing. | have confirmed
that the NRC OIG has received a copy of your letter.

If you have any further questions on this matter, please contact me or Mr. Richard Correia,
Director of the NRC’s Division of Security Policy, at 301-415-7674. Thank you for your interest
in this matter.

Sincerely,

Roy P. Zimmerman, Director /RA/
Office of Nuclear Security and Incident Response
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