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INTRODUCTION

Pursuant to the Orders of the Atomic Safety and Licensing Board ("Board") dated

September 29 and October 10, 2008, Crow Butte Resources, Inc. ("Crow Butte" or "the

Applicant") files this response to the Consolidated Petitioners' "Petition for Leave to File New

Contention Re: Arsenic," dated September 22, 2008 ("Petition"). For the reasons discussed

below, the new contention does not meet the criteria for late-filing and is otherwise inadmissible.

Accordingly, the proposed contention should not be admitted.

BACKGROUND

The standards governing the admissibility of late-filed and amended contentions

are found in the Commission's rules of practice in 10 C.F.R. Part 2. In short, where the issue of

an intervenor's standing already has been resolved,' the Board must weigh the following five

factors: (1) good cause, if any, for the failure to file on time; (2) the availability of other means

whereby the requestor's interest will be protected; (3) the extent to which the requestor's

We do not repeat our conclusions regarding the Consolidated Petitioners' standing herein,
having already opposed their standing in prior filings.
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interests will -be represented by existing parties; (4) the extent to which the requestor's

participation will broaden the issues or delay the proceeding; and (5) the extent to which the

requestor's participation may reasonably be expected to assist in developing a sound record.2

The first factor, good cause for lateness, carries the most weight in the balancing test, and the

lack thereof requires the petitioner to make a "compelling showing" relative to the remaining

factors.3 The finding of good cause for late-filing of contentions is related to the total previous

unavailability of information.4

Additionally, the proffered late-filed contentions also must meet the admissibility

standards set forth in 10 C.F.R. § 2.309(f)(1). 5 In short, a proposed contention must contain (1) a

specific statement of the issue of law or fact raised; (2) a brief explanation of the basis for the

contention; (3) a demonstration 'that the issue' is within the scope of the proceeding; (4) a

demonstration that the issue is material to the findings that the NRC must make regarding the

action which is the subject of the proceeding; (5) a concise statement of the alleged facts or

expert opinions supporting the contention; and (6) sufficient information to show that a genuine

dispute exists with the applicant on a material issue of law or fact.

Lastly, contentions initially must be based on the applicant's Technical Report or

Environmental Report. Intervenors may amend those contentions if there are data or conclusions

in the Draft or Final Environmental Impact Statement or Draft or Final Safety Evaluation Report

2 See 10 C.F.R. § 2.309(c)(1)(i), (v)-(viii).

3 See State of New Jersey (Department of Law and Public Safety's Requests Dated October
8, 1993), CLI-93-25, 38 NRC 289, 296 (1993) (citations omitted).

4 See 10 C.F.R. § 2.309(f)(2); Philadelphia Elec. Co. (Limerick Generating Station, Units,
I and 2), LBP-83-39, 18 NRC 67, 69 (1983).

10 C.F.R. § 2.309(f)(1)(i)-(vi).
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that "differ significantly from the data or conclusions in the applicant's documents." 10 C.F.R. §

2.309(f)(2). Otherwise, contentions may be amended only if (1) the information upon which the

amended or new contentions is based was not previously available; (2) the information upon

which the amended or new contention is based is materially different than information

previously available; and (3) the amended or new contention has been submitted in a timely

fashion based on the availability of subsequent information. 10 C.F.R § 2.309(f)(2)(i)-(iii).

DISCUSSION

The Petition seeks admission of a late-filed contention in this proceeding alleging

a connection between low-level arsenic in water purportedly released from the Crow Butte

facility and pancreatic failures such as diabetes and cancer. In particular, the Petition references

an August 20, 2008 study by the Johns Hopkins Bloomberg School of Public Health published in

the Journal of the American Medical Association for the proposition that exposures to inorganic

arsenic may increase the risk of developing type-2 diabetes. Petition, at 1-2. The petition also

avers that there is a "high incidence" of pancreatic cancer in Chadron, Nebraska - apparently

positing (but not supporting) a tenuous link between arsenic exposure, diabetes, and pancreatic

cancer. Petition, at 8. As discussed below, the proposed contention does not meet the standards

for late-filing. Likewise, the contention does not meet the standards for an admissible contention

.because it is nothing more than baseless speculation.

A. The Proposed Contention Does Not Satisfy The Late-Filed Factors

Although the Johns Hopkins study on which Petitioners rely was not published

until August, the alleged link between arsenic contamination and Crow Butte's operations that

underlies the contention could have been raised earlier. Indeed, Petitioners have already

proposed a contention alleging contamination of aquifers (including arsenic contamination) from
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Crow Butte's operations. See Corrected Reference Petition to Intervene, at 13, 15 (Contentions

A and B). Thus, to the extent that the new contention is simply an extension of Petitioners'

unfounded arguments that Crow Butte's operations pose a risk to nearby aquifers, the proposed

contention is already before the Board and there is no need for a new or amended contention.

If, however, Petitioners are alleging a new basis for the contention (i.e., that Crow

Butte's operations are causing diabetes or pancreatic cancers), then the new basis should be

rejected. First, the existence of a potential link between arsenic and diabetes is not new. For

example, earlier studies suggest that exposure to arsenic could contribute to diabetes in humans.

See, e.g., Mei-Shwu Lai et al, "Ingested Inorganic Arsenic and Prevalence of Diabetes Mellitus,"

American Journal of Epidemiology Vol. 139, No. 5: 484-492 (1994) (abstract available at

http://aje.oxfordjournals.org/cgi/content/abstract/139/5/484/). Moreover, arsenic exposure has

long been linked to a variety of other health issues beyond diabetes, so there is no "new" reason

to be concerned with potential exposure to arsenic. See e.g., EPA 816-F-07-002, "Arsenic in

Your Drinking Water - Just the Facts ,for Consumers" (March 2007) (available at

http://www.epa.gov/safewater/arsenic/pdfs/fs-arsenicjustthefactsforconsumers.pdf). As the

Commission has noted, NRC adjudicatory proceedings would prove endless if parties were free

at hearing to introduce new claims (or putative evidence of claims) which they either originally

opted not to make or which simply did not occur to them at the outset. In short, there is no

"good cause" for late-filing where, as here, the salient facts regarding the dangers of arsenic were

available to Petitioners long ago.6

6 With respect to the factors in 10 C.F.R. § 2.309(f)(2), the information in the petition is

not materially different from that was previously available. Chronic arsenic exposure has
long been known to cause adverse health effects, including cancers. The study cited by

4



Second, there are other means by which the Petitioners' interests can be protected.

If a hearing is ultimately held on Contention A and/or ContentioriB,7 then there would be a

hearing on the potential for contamination in groundwater from.Crow Butte's operations. Such a

hearing would necessarily include consideration of arsenic contamination (but not health effects).

Alternatively, since the alleged arsenic contamination is purportedly ongoing, the Petitioners

could raise (and, in fact, have raised) this issue in the proceeding involving the renewal of the

license for the facility. Indeed, because their assertion is based on current operations - not the

proposed mining at North Trend it seems that issues related to supposedly ongoing

contamination would be better, and more appropriately, addressed in that proceeding.

With respect to the fourth factor, the extent to which the proposed contention will

broaden the issues or delay the proceeding, admission of the proposed contention would
r

dramatically expand the :scope of the proceeding. Admitting the proposed contention would

allow Petitioners to argue about epidemiological statistics and carcinogenic properties of arsenic

neither of which have any direct relationship to Crow Butte's operations, particularly in the

absence of any offsite groundwater contamination. The Board and parties are not equipped to

determine whether there is a. medical link between arsenic exposure and pancreatic cancer

(especially in the absence of any demonstrated link in scientific literature). 'Suffice it to say,

arsenic exposure can have adverse consequences, including other forms of cancer. But,

resolution of the specific question of arsenic's contribution to the risk for pancreatic cancer

would broaden the proceeding unnecessarily.

Petitioners does not. constitute a new revelation that warrants admission of the late-filed
contention.

7 Contentions A and B were admitted by the Board in LBP-08-06. Crow Butte and the'
NRC Staff have both appealed that determination to the Commission.
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Lastly, the participation by the Petitioners would not assist in developing a sound

record. Petitioners are expected to specify the precise issues they expect to cover and summarize

their proposed testimony. Petitioners do not provide any factual or documentary evidence to

support a link between arsenic and pancreatic cancer. Instead, their conclusions are based on

anecdotal evidence of pancreatic cancer and their baseless and unscientific speculation that there

is a link between arsenic exposure and pancreatic cancer. In short, and as further discussed

below, Petitioners have given no indication that they have any information to offer that might

assist the Board on the very issue they are raising.

For the above reasons, Petitioners have not demonstrated good cause for late

filing or otherwise made a "compelling showing" relative to the remaining factors. Accordingly,

a balancing of the late-filed factors does not warrant admitting this contention.

B. The Contention Is Otherwise Inadmissible

Apart from a balancing of the late-filed factors, the proposed contention is

inadmissible insofar as it raises issues that are immaterial and/or lacking in adequate factual or

expert support. Indeed, the Petitioners arguments are best described as unfounded speculation,

which cannot form the basis for an admissible contention. See Fansteel, Inc. (Muskogee,

Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003) ("A petitioner's issue will be ruled

inadmissible if the petitioner 'has offered no tangible information, no. experts, no substantive

affidavits,' but instead only 'bare assertions and speculation."'). The information and articles

provided by Petitioners do not supply support for the contention adequate to establish a genuine

dispute on a material issue.

8 Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-

70416 NRC 1725, 1730 (1982).
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Nothing in the Petition supports the argument that individuals with pancreatic

cancer had arsenic poisoning. There is also no evidence - anecdotal or otherwise - to suggest

that arsenic poisoning has occurred. To the extent that the individuals obtain their drinking water

from the City of Chadron water supply, the drinking water must meet the EPA's drinking water

standards for arsenic. To the extent that individuals obtain drinking water from private wells,

there is no data presented to suggest that these wells contain arsenic.

Additionally, the proposed contention is based solely on a personal conversation

between the attorney for Petitioners and a single individual in Chadron, Nebraska. No medical

histories or records were included with the Petition. Without these, it is impossibleto assess

whether other factors exist that are known to be significant contributors to diabetes, pancreatitis,

or pancreatic cancer, such as smoking, obesity, alcohol consumption, genetic makeup, or age.

See, e.g., Votey, S., Diabetes Mellitus, Type 2 - A Review (July 9, 2008) (available at

http://www.emedicine.com/emerg/TOPIC134.HTM). The Board has no information as to

whether all the individuals with pancreatic cancer have diabetes or that any of the far-more-

common causes of diabetes are not present. 9 Nor are any references cited to support a link

between arsenic exposure and pancreatic cancer. The supposed "link" is nothing more than the

bald allegation of the Petitioners. At bottom, there can be no genuine dispute because there is no

evidence being offered to "dispute."

The Petition states that "[d]uring discovery, the parties can ascertain the exact extent
status of these cases [of pancreatic cancer]." Petition, at 4. Notice pleading is not
allowed. "[N]either Section 189a. of the Act zed contention, followed by an endeavor to
flesh it out through discovery against the applicant nor Section [2.309] of the Rules of
Practice permits the filing of a vague, unparticulari or staff." Duke Power Co. (Catawba
Nuclear Station, Units 1 & 2), ALAB-687, 16 NRC 460, 468 (1982), vacated in part on
other grounds, CLI-83-19, 17 NRC 1041 (1983).
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Further, even if chronic arsenic exposure was contributing to the incidence of

pancreatic cancers in Chadron, there is no evidence to suggest that Crow Butte's operations are

causing such exposures. Groundwater in northwestern Nebraska contains naturally-high levels

of arsenic. See, e.g., U.S. Geological Survey, National Water-Quality Assessment Program,

"County map: Arsenic concentrations found in at least 25% of ground-water samples in each

county" (available at http://water.usgs.gov/nawqa/trace/pubs/geo_v46n 1/fig2.html). Indeed, the

lead author of the study cited by Petitioners cautions that "[p]eople who get their drinking water

from private wells and live in areas where groundwater is naturally contaminated with arsenic

are at an especially high risk of being exposed to water with levels above the 10 parts per billion

acceptable limit set by the Environmental Protection Agency." U.S. News and World Report, "Is

Your Drinking Water Giving You Diabetes?" (Aug. 19, 2008) (available at

http://health.usnews.com/articles/health/diabetes/2008/08/19/is-your-drinking-water-giving-you-

diabetes.html). While the wells used by Petitioners may or may not contain elevated levels of

arsenic, there is simply no evidence offered to suggest that Crow Butte's operations have

resulted in any arsenic contamination outside the mining area.

Another shortcoming in the petition relates to the Petitioners' misleading

statistical analyses. The Petitioners argue (pages 3-4) that Chadron, with seven cases, has a

pancreatic cancer rate that is approximately 20 times the national average of 11.5 cases per

100,000 persons. However, Petitioners fail to mention that this statistic refers to new cases

diagnosed each year. In other words, there are 11.5 new cases of pancreatic cancer diagnosed

each year per every 100,000 people. Persons diagnosed with pancreatic cancer, who are still

alive the following year, are not counted again. Without information regarding the timing of the

diagnoses, Petitioners' arguments lack context and therefore have no statistical significance.
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CONCLUSION

For the above reasons, Petitioners' new contention does not meet the criteria

either for a late-filed contention or for an admissible contention. Accordingly, the proposed

contention should not be admitted for hearing.

Tyson R. Smith
Winston & Strawn LLP
101 California St.
San Francisco, CA 94111

COUNSEL FOR CROW BUTTE
RESOURCES, INC.

Dated at Washington, District of Columbia
this 14 th day of October 2008
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JUST THE FACTS FOR CONSUMERS

How does arsenic get into Ty drinking
water?

Arsenic occurs naturally in the environment and as
a by-product of sonie agricultural and industrial
activities. It can enter drinking water through the
ground or as runoff into surface water sources.

w is arsenic ii driir`krtc water
•reju~ated?

In 1 974, Congress passed the Safe Drinking Water
Act. This law directs EPA to issue non-enforceable
health goals and enforceable drinking water
regulations for contaminants that may cause health
problems. The poals, which reflect the level at
which no adverse health effects are expected, are
called maximurn contaminanlt level goals (MCLCs).
The MCI.G for arsenic is 0 parts per billion (pplb).

The enforceable standard for arsenic is a maximum
contaminant level (MCI.). MCLs are set as close to
the health goals as possible, considering cost,
benefits, and the abilitv of public water systems ti:o
detect and remove contaminants using suitable
treatment technologies.

What is EPA's standard for arsenic in drinking water?
To protect consumers served by public water systems from the health risks of long-term (chronic)
arsenic exposure, EPA recently lowered the arsenic MCL from 50 ppb to 10 ppb.



JUST THE FACTS FOR CONSUMERS

What types of public water
systems must comply with the
standard? "

The 10 ppl) arsenic standard applies to all
community water systems. The standard
also applies to non-transient, non-
communiyi water systems.

H(" will I krow if there s
uic in my drinsink watr?

Every year, your comnunity water system
sends you a consumer confidence report 7
(sometimes called a water quality report),
listing any levels of arsenic detected. EPA
also requires all community and non-
transient, non-community water systens to

giv "VO public notice when their water -

supply violates the arsenic standard. You will
be given intormation about what is being
done to 0orrect the sitaliatio(n.

Should I have my water tested for arsenic?

It ytour water comes from a municipal or privately-owned water company
Jý that has more than 15 service connections or serves 25 people more

than 6 months of a year, they are already testing for arsenic in your water.

If yoLi have your own household water supply, you are reslp)onsible for
-- 4, maintaining and testing it. Contact your local health department to find

4 ;;::.-,. OLit whether arsenic is a contaminant of concern in your area. Your state's
:-,d drinking water agency can give you names of laboratories that are certified

::! . to test drinking water.

NSF International (www.nsf.org/certified/DWTU) the Water Quality
Asso:ciation (www.wqa.org), and the Underwriters Laboratories, Inc.

,(www ul.com/water) web sites list certified home treatment units.

FOR MORE INFORMATION Arsenic in drinking water

http:i/www.epa.gov/safewater/arsenic

-- 3 Arsenic health effectsU;-htp:t/www.atsdr.cdcgov/toxprofiles/plis2.hb nI

Your private well
http://www.epa.gov/safewater/privatewtelis

Office of Ground Water & Drinking Water EPA 816..F.07..002
www.epa.gov/safewater Mýarch 2007
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