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.P-R OCEEDINGS
. _ 12:01 p.M.

CHAIRMAN MOORE: We will proceed. With me
is Judge Rosenthal and judge Kérlinu

As you should all be aware, the Commission
in CLI 08-21 remanded the matter of protective order
covering classified information to the PAPO Board to
develop such a protective order.

The purpose of this phone call hopefully
will be brief and that we would like to discuss with
you how best to proceed'at this point.

First question for the staff, can you gi&e
us the status of any outstanding security clearance
applicatidns applicable to this proceeding, please?

Would all speakers please identify
themselves before speaking for‘the1CQurt Reporter.
Thank you.

MS. BUPP: This is Margaret Bupp for the

'NRC staff.

Last month we informed the Commission of
the statﬁs of our outstanding security clearance
requesté. There hasn'’t been any substantive change in
those since the last update to the Commission.

As it stands now for the State of Nevada,

Mr. Malsch’s security clearance application 1is
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5
cﬁ%rengly with the Officé of Personnel Management for
its‘investigatiOn. There's oné parﬁy who ﬁas npt get -
completed their péperWork to begin the OPM
investigation. |

Nye .County has also submitted several

security c¢learance requests. Those are in various

stages. I don’t have the list in front of me of- who

is in what stége, but they're all in process.

CHAIRMAN MOORE: Can.ypu.give us some idea
of when the first one might be granted or denied?

MS. BUPP: A lot of it depends on when we
get things back:from OPM. I think Mr. Malsch will be
first in line beCausé he’'s furthest along in the
process. ‘As soon as we gét the information back from
OPM we’ll act expeditiously on réviewing' that
information.

CHAIRMAN MOORE:‘ Let’s try a ballpark
figure. Is it likely to happen in calendar 2008?

MS. BUPP: It’s been at OPM for a while
now, so they should have it back to us within calendar
year '08. If that happéns,.we will act on it within
calendar vear ‘08.

CHAIRMAN MOORE: | With that definitive
answer, we’ll move on.

ADMIN. JUDGE KARLIN: May I ask a
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question?

CHAIRMAN MOORE: Certainly, Judge Karlin;

ADMIN. JUDGE KARLIN:_ This is Judge
Karlin.

Ms. Bupp, perhaps you can tell us, how
long has it been pending at OPM?

MS. BUEP; I don’t have that directly in
front of me but it has been a while, several months.

ADMIN. JUDGE KARLIN: Perhaps Mr. Malsch
can fill us in on that.

Do you know, Mr. Malsch?

MR. MALSCH: I don’t know about the
internal processing, but it seems to me my application
was filed well over a year ago.

ADMIN. JUDGE KARLIN: All right, thank
you.

ADMIN. JUDGE ROSENTHAL: .This is Alan
Rosenthal.

Ms. Bupp, is there any normal period of
time that CPM takes or more precisely is there -any
kind of understanding between the NRC and OPM as to
what period of time they’'re going to take or what
period of time they’'re going to try -- within which
they’'re going to try to complete the process?

MS. BUPP: OPM generally takes around nine
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months as a ballpark, but it can take longef;‘it can
take less time, depending on how 1long their
investigation takes. They process all NRC requests
just like they would from any request from any other
federal agency.

ADMIN. JUDGE>ROSENTHAL: And there’s no
priority being given to these matters?

MS. BUPP: There'’s no priority being given
to any matter for any request from any other federal
agency.

ADMIN. JUDGE KARLIN: This is Judgg Karlin
again.

Ms. Bupp, we‘had a oral argument a year or
more_ago with:régard to the time it_Would.take OPM to
process some‘of'theée applications in the context of
NNPI, UCNT, SGI, that sort of thing. Is this the same
time framé, .séme process or is there a different
procéssjwhen you’'re dealihg witﬁ classified?

MS. BUPP: This 1is a different process.
It is a more detailed investigatibn and therefore iﬁ'
does take longer,tiﬁe than the time frame that-We were
discussing with regard to SGI iﬁformationé_ |

ADMIN. JUDGE KAR_LIN:A. 'All right, thank
you. |

CHAIRMAN MOORE: This is Judge Moore. The
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Boérd is concerned about impacting.any of'the>parties
or potentiél parties filing contentions which should
be happening-in the not too distant future. As we"
understand 1it, a notice of hearing could. issue
literally at any time. That being‘the case, we would
like to hear from the parties how they wish to proceed
with this.matter._

Let’s start Qith DOE, pleaée.

MR. POLONSKY: This is Alex Polonsky,
Your Honor.

We haven’t yet addressed this issue, but

the parties have been working behind the scene, and

‘certainly I_should clarify that DOE, the State of

Nevada and the NRC staff haye been conferring over the
past weeks about how to incorporate changes into the
proposed prqtective order based on the directive from
CLI 08-21.

I believe and Mr. Malsch and Ms. Bupp will
correct me, but I believe we have agreement on
proposed text chaﬁges_that we could submit to the
Board, that if the Board enacted we would all be
satisfied with it and we believe it wQuld‘meet the
directive from CLI 08-21.

MR. MALSCH: This is Marty Malsch. I can

also state that I think we have agreement on the form
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of a | protective order addressing classified
information. But in specific response to the Board'’'s
question, all I Ean say - would be that we' had
preyiously suggested to the Commission, and I‘'m not
sure they’ve acted on that; one way or the other/ that
in the event thatvthe Notice of Hearipg»is published,
but applications for security clearances arevstill
pending, the oﬁly solution would be to péstponé the
filing of contentions with respect to clas;ifiéd
information uﬁtil the security clearaﬁce applicationé
have been granted or denied.

'CHAiRMAN’MOORE: Or well, Mr. Malsch, they

could be filed under 309, 10 CFR 309, is that ndt

correct?
MR. MALSCH: That’'s possible.
CHATRMAN MOORE: Okay, let’'s -- do any

other -- does the staff wish to be heard on this?
MS. BUPP: On which issue, the agreement
on the protective order or the --
_CHAIRMANJMOOREh No, on how you propose we
proceed?
MS. BUPP: With the protective order?
CHAIRMAN MOORE: Correct.
MS. BUPP: As Mr. Polonsky and Mr. Malsch

stated, we have reached an agreement between DOE,
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“10
Nevada, and'the staff as to languagé that could be
either removed or added to the previous draft
proteétive order that would be.acceptable to all the
parties. |
CHAIRMAN MOORE: The Board is troubled not
only by that, the language specifically in paragraph
five which can be deletéd to remove —; it’s a
relatively simple matter, the question that the
Commission.roped.off and.také it out of the protective
order,'bﬁt this pfotective order is not parallel and
in line with the protective orders and case management
orders that were issued by the PAPO Board for cher
matters such as UCNI and NPI and OUO.. And it seems to.
ﬁs that:sincé obvioﬁsly in the Commission’s decision‘
theynforesaw,that this protective order would have
utility beyond the moment, but thfoughout the'Yucca'
Mountain procéeding that‘it makes much more sense to
have é case management order and alprotective order

that are parallel and in line and consistent with an

approach with those that have gone before, for

example, the PAPO’s third case managemeht order and
the three protective orders as appendices to that case
management order.

So we’re concerned that you‘re creating

something that will be more difficult and not in sync
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with the way the process has gﬁne to aate énd will
continue to go as Yucca Mountain goes forward.

Does DOE wish to speak to that?

MR. POLONSKY: Your Honor, this is Alex
Polonsky.  We’'d like to.hear a little bit_more,,if you
would not mind, telling us ‘what those specific
concerns are. We’ve used the protective order for
classified information as being different because the
level 'of infbrmation is. different and requires
differeﬁt treatment and  different safeguards,
procedural safeguards. But with that --

(Off the record comment.)

CHATRMAN MOORE: T am Sorry, Mr. Polonsky,
we have a parallelbsystem so the public can hear the
conference, but not be heard, but apparently one of
them has just interrupted us so one second while we
get it straightened ouﬁ.

We’'ll proceed. Specificélly, Mr.
Polonsky, we are well aware that the standards for
classified information under subpart I of part 2 of
the Commission’s regulations ére different. However,
we don‘t see that in and of itself as any substantial
reason why we shouldn’t make the process and the
protective order parallel to the.ways for UCI, NNPI,

and 0OUO, and presumably if the PAPO Board or one of
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thé Yﬁéca ‘Mountain boards . deais with safeguard
infofmation aowﬁstream that would also be the goal.

ADMIN. JUDGE KARLIN: This- lS Judge
Karlin, if I may. We went to some effort before your:

time, Mr. Polonéky with Mr. Shebelskie and others to

work out the form for case management orders for

primary privileges, secondatry privileges, NNPI, UCNI,
0UO, etcetera, and ;ach of them had a fofm which
involved é case ﬁanagement order and thén an attached
protective order, and then anvattaéhed nondisclosure
agreement. So there is an administrative efficiency

for wus and perhapsv for the remainder of thié
proceeding to approach it ‘this,, classified
infofmaﬁién, in phe same way.

So I think our concern is fixing this
protective order is not merely a matter of adding one
sentence which says pursuant to CLI 08-21. This wiil
ﬁot prejudge the following two issues. And we also,
I think, have concefns that this protective order
basically has no role for the présiding officer to do
anything except to point a -- what do you call it --
a PSSO, a proceeding security offiéer, who is a paper
shuffler and all of the decisions and activities are
with the FSO. And so I'm not sure if there’s any

dispute resolution mechanisms if, for example, the FSO
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"does not deliver or upon some required action within

10 days making a determination of a need to know or
making something else. We think that the case
management order format provided a mechanism for such
issueé_to be presented, resolved and then if not
resolved, presented to the presiding officer.

I think that when we ask whether or not

" the parties are prepared to revise the protective

order in the next few weeks, we don’'t mean just by
adding a sentence that says CLI 08-21 wiil be abided
by. We have some other concerns and I wonder if, for
example, Nevada or any Qf the other parties have any
such concerns?

Mr. Malsch?

MR. MALSCH: I.guess the issue for us was
perhaps we had thought that we leave all these issues
open until a dispute arose rather than being specific
about the context in which the dispute would be raised
before .a licensing board, but I guess I see your
point. There reélly is no reason at this point to
leave those issues unspecified. Granted, there
remains the issues that the Commission specified as
open matters, but as‘I said, the context of procedurés
for reaching that point I guess could be specified

more along the lines of the other case management
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orders. So I think that would be an improvement. :

ADMIN. JUDGE KARLIN: And if the issue is
really not ripe in the sense that there are -- no one
is close, it appears, to even getting a clearance, is
this the best time to sort this matter out or try to:
sort this matter out when perhaps Nevada will be busy
preparing contentions and the other party then
responding to those contentions, is it something that
needs to be resolved now?

I know that DOE mentioned there was some
urgency in its May.30 motion and that did seem to make
some sense.at that time, but now that»the Commission
did not act until September 8th and the n@tice of
hearing is imminent, apparéntly; T'm not sure whether
the urgency has lapsed and whether or nbﬁ this can be
set off until your work on contentions -and answers to
contentions is dealt with.

MR. . POLONSKY: Your Honor,lthig ié‘Mr;
Polonsky, if I may? | |

ADMIN. JUDGE KARLIN: Yes:

MR. POLONSKY: My understanding of the
clearance process is that Ms. Bupp may: find out
tomorrow that OPM has approved Mr. Méléch’s security.
cleérance and the fact that he is in the pipeline-

means that we ought to be moving forward to finalize
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a protective order so -that once that clearanée:is
granted the State of Nevada can start the process of

getting access to the classified.information. Without

" the ‘protective order in place, it would just further

delay the drafting of contentions on classified.

‘information to the extent that Nevada feels that it is

going to be drafting contentions after it has had
access to that information.

"ADMIN. JUDGE KARLIN: But it would
certainly have the option of 2.309(f)(2), new and
amended coﬁtentibns, or even 2.309(c), if timeliness
was not. appropriate. I suspect -that additional

contentions will be filed throughout the pendency of

. this proceeding. This would just be one of that sort

of new or amended contention.

Mr. Polonsky?

MR. POLONSKY: DOE still believes that it
is iﬁ éverybody’s interest to Have the contentions
that can be filed earlier filed earlier and even if
there is, for example, a hearing notice filed and
three weeks later security clearances are granted, we
wouldn‘t see any reason why Mr. Malsch or others in
Nye County, for examplé, could not start the process
of looking at classified information and drafting

contentions and if they need to file them as late
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16°
filed or otherwisé, iﬁ’s the availability'vbf the
information that starts the clock as far as I
understand it, for filiné those new conteﬁtidné.

CHAIRMAN MOORE: Mr. Malsch, do you agree
with Mr. Polonsky or do you think that 309(f) and
309 (c) a;e adéquate to protect your interests?

MR. MALSCH: Well, I think they could be
adequate to protect our interests, but I think our
vie& would be that looking at prior Commission
decisions on the due date for contentions, the clear
concept is is that we get_60 days from the Notice of
Hearing to file all of our contentions with the
assumption being thét all the information is available
for 60 days.

Now -- and I think that would be also that
we should have 60 days availability for classified
information. Now that doesn’t mean' that we couldn’'t
begin looking at them earlier, but I do think we need
the full 60 days. Now perhaps 2.309 would take care
of that, but I do think on a going‘in proposition our
position would be we want the full 60 days.

CHAIRMAN MOORE: Well, Mr. Malsch, the
Béard does not want to be concerned about dan impact on
any of the parties or potential parties if.the parties

or potential parties are not concerned about that
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impéét. We didn’'t want to to distract any of the
parties from the task at hand in filingvcontentions
once the Notiée‘of Hearing is.fiied, indeed 'a process
that is ongoing now, we suspect and:to‘pull them away

to do this kind of task. Will it prejudice you to.

turn your attentions to other matters at this time if

we set a schédule for the parties to prepare a joint
proposed case management order and a joint proposed
protective order?

MR. MALSCH: I think we would be prepared
to do that.A I do think that the task is pretty
straight forward, based upon language of the previous

case management order. I don’t think it’s going to be

very complicated.

‘I guess'i jﬁst request that in view of our
on-going efforts to draft contentions that do we take
thé first crack at it and'seﬁd it around for comment.
If that’s the way the pfocess unfolded, I think we
could acéommodate -- |

CHAIRMAN MOORE: Do any of the other

parties on the line, potential parties to the high

level waste proceeding'object to proceeding that way?
MR. MURPHY: This is Mr. Murphy from Nye
County, Your Honor. I think that’s perfectly

appropriate the way to proceed. In all candor, this
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is probably an interesting and intellectual discussion

from Nye County’s perspective. We do have
applications in for <classified information, but
there’s a very, very slim likelihood that we would
ever be' filing contentions -in those areas.
Nevertheless, I think what’s been outlined is. an
appropriate way to proceed

CHAIRMAN MOORE: Clarke County, do you
have anything on this? NEI?

MR. BAUSER: Nothing to add.

CHAIRMAN MOORE: Well, that being the

case, staff, do you object to proceeding at this

point?

MS. BUPP: No, the staff would not object
to pfoéeeding.in that direction, Your Honor.

CHAIRMAN MOORE: Well, then is, Mr.
Polonsky, is two weeks adequate for you to draft a
proposed case management order, joint proposed case
managemént order and joint proposed protective order
and see if all of you can agree and then submit it to
us or do you want a longer period of time?

MR. POLONSKY: Your Honor, I think we can
move expeditiously. I think we’ve had good
cooperation with the State of Nevada counsel and with

staff counsel. Whether two weeks is adequate I guess
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depends on all of our schedﬁles, but I think within a

couple of weeks we could finalize something or at
least inform the Board where we disagrée;

ADMIN.F. JUDGE KARLIN:. This 1is Judge
Karlin, would it be appropriaté for us to say that .
perhaps DOE coﬁld developra draft and gxchange it.or
send it to the other potential parﬁies within two
weeks and then perhaps another two weeks for you to
submit some joint measure ﬁhat you all agree to or are
unable to agfee to, so that would be‘twb weeks‘for.DOE
to éend it to the other potential pérties and four
weeks from today to send it to us, whatever you’ve
come up with.

I mean you would need to have a mechanism
whereby I think all potential parties, ﬁbt just the
big three could discuss and comment. Whéther or not
they actually do may be less 1likely, but between
sending 1t out in two weeks to the other potential
parties and sending it to us several weeks later,
there would need to be presumably a mechanism for
discussion and opportunity for all potential parties
to comment the way Mr. Shebelskie’s firm did with the

case management orders in the past.

So I think we really are talking about two

weeks to get it out to the other parties, potential
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parties and >tWO weeks minimum for the potential
parties to submit something to us.

) Wouid'that work, Mr. Malsch?

MR. MALSCH: I think that works for us.

CHAIRMAN MOORE: Mr. Polonsky?

MR. POLONSKY: I would hope that would
work. I hope we could do it in a shorter'time frame,
but we appreciate being given the extra.time.

CHAIRMAN MOORE: Well, we are happy to
make it shorter.

MR. POLONSKY: Well, it’s nice to have the
outer bounds to use if I need it, but --

-MR. MALSCH: All right, we’ll remember
that when you aék for an .extension.

(Laughter.)

CHAIRMAN MOORE: Then we will expect a
joint proposed draft case management order and
protective order to be filed Wednesday, November 5th.

ADMIN. JUDGE KARLIN: And that would
include the nondisclosure agréement because that'’'s the
basic mechanism of all of our prior orders, a case.
management"order,. a protective order, and a
nondiscloéure agreement.

CHAIRMAN MOORE: Do any of you have any

questions?
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MS. BUPP: The staff has none, Youf Honbr.r
MR.FMALSCH{ And Nevada has done.
CHAIRMAN MOORE: Then if no one has any

further questions, we will conclude this and we thank

.you and look forward your joiht proposed protective

- order, case management order, and nondisclosure

agreement.

Mr. Polonéky, the Board fully intends
before vyou circulate it to have fully consulted with
the othef.parties to try to have as much agreement so
that your initial effort is éssentially‘the outlines
of where you’re-going'to take it, not just to spring
something bn them that YOu know they will_not accept.

MR. POLONSKY: This is Mr. Polonsky.
Understood. I mean we all, at least Nevada and the
staff and DOE have agreement on the protective order

itself. And so I think the focus will be on the case

management order.

CHAIRMAN MOORE: OCkay, now be sure that
you scrutinize closely PAPO’s third case management
order and protective order so that you see the form
and format and the theme and scheme that underlies
those.

Judge Karlin?

ADMIN. JUDGE KARLIN: One other thing that
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we’ve done in the bast here and I’'m not sure whether
it’s appropriate or neceésary is that you know we have
a date now set for proposed -- a joint propésed or
whatever as best as you can come up with, protective
order,.a case management order. Should we have -- if
théfe are parties who have some objeétioh or other
concern abéut that, should we set a date five:days
later for them to file whatever comment or objection
or concurrence that they might have?

CHAIRMAN MOORE: That would be filed on
the same date?

ADMIN. JUDGE KARLIN: Well, it might be
able to if they have seen it ahead of time, but if
they’re working up until.the deadline.to cémé upbwith
ﬁhisﬁ there may not be opportunity to review it and to
provide their comment. .I would suggest we consider a
five-day later -- five calendar days if that works out.
for any other potential party to submit .comments,
objections or concerns about the proposed order.

CHAIRMAN MOORE: All right, then Monday,
Noveﬁber 10th ~-- that’‘s probably a fedéral holiday.
Tuesday, November 11th. Any parties that can’'t join,
they must set forth in a filing with the Board their
objections to the otherwise draft order.

MS. BUPP: Your Honor, Veterans Day 1is
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always on November 1lth. It doesn’t move to be

observed.

CHATRMAN MOORE: Then it will be due on
Monday, the 10th.

(Laughter.)

So that we’re.clear on the dates, the
proposed draft, protective order, case management
order aﬁd.nondisclosure agreement will be due November
5th and anyone that caﬁnot join that will have théir
objections in writing to the Board:on Monday, November
10th.

If there’'s nothing else, then we will
stand adjourned. Thank you very much.

(Whereupon, at i2:30 - p.m., the

teleconference was concluded.) -
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