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)
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v _ ) | ‘
Entergy. Nuclear.Operations; Inc. ) Docket Nos. .
(Indian Point Nuclear Generating )  50-247-LR
Station Units 2.and'3) )

and 50-286-LR

' RIVERKEEPER; IN.C.’S REPLY TO ENTERGY AND NRC STAFF
OPPOSITIONS TO NEW-AND AMENDED CONTENTIONS
REGARDING ENVIRONMENTAL IMPACTS OF
HIGH-DENSITY POOL STORAGE OF SPENT FUEL
Pursuant to 10 C.F.R. §23 09(h)(2)_, Riverkeeper, Inc. (“Riverkeeper”) hereby
replies' to En%ergy Nuclear Operations, Inc.’s (“Entergy’s”) and the U.S. Nuclear
Regulatory (“NRC”) Staff’s responses to Riverkeeper’s New and Amended Contentions
Regarding Environmental Impacts of High-Density Pool ‘Storage 6f Spent Fuel
(September 5, 2008) (“Riverkeeper’s New and Amended Contentions™).!
The NRC Staff contends that Riverkeeper’s New and Amended Contentions
constitute an impermissible challenge to the NRC’s de;:ision rejecting rulemaking
petitions by the Commonwealth of Massachusetts and the State of California. 'NRC Staff

Response at 10 and 15, citihg The Attorney General of Commonwealth of Massachuseltts,

The Attorney General of Calzforhia; Denial of Petitions for Rulemaking, 73 Fed. Reg.

! Answer of Entergy Nuclear Operations, Inc. Opposing Riverkeeper’s New and
Amended Contentions Regarding Environmental Impacts of High-Density Pool Storage
of Spent Fuel (September 20, 2008) (“Entergy’s Answer”); NRC Staff’s Answer to
Riverkeeper, Inc.’s New and Amended Contentions Regarding Environmental Impacts of
High-Density Pool Storage of Spent Fuel (September 30, 2008) (“NRC Staff’s Answer”).
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46,204 (August 8, 2008)’7("Ru1ér‘nakiﬁg"ﬂPe;titfioir"'DéCiSioﬁ")‘. : 'Tﬁé;Sta”ﬁ” § assertidn-‘iS' ‘
incorrect. Riverkeepér’ s‘ New aﬁd Amended Contentions _ao.not challenge -the
Rulemakiﬁg Petition Décisionper se. Instead, they challenge the NRC’s conclusion,
announced for the first -tim_e in the Rulemaking P_etiﬁon DeCisioﬂ, ‘that it is not n_eceséary
to prepare an Environmental Impact»‘Statément (“EI_S”) for continued 'spent fuel storage at
Indian Point (or'ény other individual nuclear power plant), based on Sité-spééiﬁc
mitigative measures imposed through an amendment to the Indian Point opefating
' license. As stated in Riverkeeper’s New and Amended Contentions, the.::NRC’s reliance
on those plant-specific mitigatiye measures to avoid preparation of an EIS is incdnsisteht
.with‘ the requirérﬁents of NEPA. |
Both Entergy ana the NRC Staff attempt to minimize the s—igniﬁcaﬁce of the
NRC'’s reliance on mitigation rﬁeasures taken at Indian Point to reduce the en_virdnmental
irnpacits of a spent fuel pool accident to an acceptable level. Entergy Answer at 17, NRC
Staff Answer at 12. “The Rulemaking Petition Decision speaks for itself, however. As
made clear by the language quoted by the NRC at page 4-5 of its Answe?, the NRC has
made a major change to its é.nalysis.of the enviroﬁmental hnpacﬁ of spent fuel sto;'age at
Vnuclear power plants. While the NRC previously found that the impacts of spént fuel |
~ storage were insignificant Without the need for any mitigation measures, it novs; relies on
| specific mitigation measures employed at each individual nuclear power plant for its
coﬁclusi'on that the :environmeﬁtél impacts of spenf fuel éto:age are insignificant:
Given the physical robustness of SFPs [spent. fuel poois], the physical security
measures, and SFP mitigation measures, and based upon NRC site evaluations of
every SFP in the United States, the NRC has determined that the risk of an SFP

zirconium fir, whether caused by an accident or a terrorist attack, is very low.

73 Fed. Reg. at 46,208 (emphasis added).



Moreover, neithér Entergy nor tﬁe‘%N'f‘RC*Stﬁff-zéffé”c”tivélyétdisputes::KiVeiléeebef’s‘
legal assertion that the NRC’s re_lia£nce on the Indian Point site-specific mitigative
measures has the effect of remOViﬁg the .issue’.,of:spentf;fuelx storagg;irﬁpaéts at Indian
Point from “Category 1” of Table B-1 of Appendix B.to10.C.F.R. Part 51. .See
Riverkeeper’s New and -A'mén‘ded Contenﬁons at11-13, ciﬁx_lg' footnote 2 of Table B-1
‘(An issue may be classified as Category 1 only where “[m]itigation of adverse impacts

associated with the issue has been considered in the analysis, and it has been determined
‘that additional plant-specific mitigation measures-are likely not+to be sufficiently
beneficial to ' warrant implementation.”)  While the NRC Staff'ésserts'that_.the mitigative
measures are generic because they wer'e:'impose‘zdj on all nuclear plants in the United
States (NRC Staff Answer at 11), the Staff fatally ﬁnderminés its own argumént by
_conceding in a footnote that the mitigative measures are “by necessity, plant-specific.”
NRC Staff Answer at 11 n.14.
Nevertheless, as the. Staff points out, tﬁeRulemaki_n’g Petition.Deéision.affmhs
the inclusion of spent fuel storage impacts in Category 1 of Table B-1 of Ai)pendix Bto
10 C.F.R. Part 51. NRC Staff Answer at 4-5, citing 73 Fed. Reg. at 46,208. Yet the Staff
is unable to explain why, if the NRC relies on site-specific mitigation measurés at Indian
Point to reduce the impacts of spent fuel storage to an assertedly low level, it should not
be precluded by footnote 2 of Table B-1 from cohtinuing to classify thosé impacts as
Category 1 impacts. Riverkeeper respectfully submits that only the Commission can
address this conuﬁdrum, and therefore the Atomic Safety aqd Licensing Board (“ASLB”) |

should refer the issue to the Commission for resolution.?

The NRC Staff argues that Riverkeeper should have brought its concerns
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‘The NRC"’Staff%il'S'o*criti'cize’s'"'ﬁi%’fﬁé&g;ﬁér"fdr notféllowmgthroughon a-
statement to the ASLB that if .the. Comxﬁbnwealth of Massachusetts? rulemaking petition
were denied, Riverkeeper .would\ file a waiver petition. NRC Staff Answer.at 5. At the
time it made that statement, Riverkeeper r_e‘asopably;pre.sﬁmed that the NRC would:either
grant or deny the rulemaking pétition, based on the record présented to it by the
Commonwealth of Massachusetts and the State of California.‘ Riverkeeper did not
anticipate, nor could it héwe ar'xticipated,‘that i‘h_e Commission would deny the rulemaking

petition based on the imposition of .\pIanteépcciﬁczmi’t_i"gat_ion measures - including
measures takén at Indian Point -- that were never p’réviously identified by»th'e‘
Commission in the céurse of the '.proéeeding for .considération-on ‘the rulemaking
_ petitions. ‘The remedy chosen by Riverkeeper addresses those unforeseen and
unforeseeable circumstances. |
Finally, both Entergy and th¢ Staff argue that the Rulemaking Petition Decision
does not constitute a NEPA decision in this. license'reﬂéwal, proceeding that is subject to

10 C.F.R. § 2.309(f)(2). Entergy Answer at 9, NRC Staff Answer at 13. Riverkeeper

respectfully submits that the legal status of the Rulemaking Petition Decision is

stralght to the Commission. NRC Staff’s Response at 2. In making this argument, the
Staff overlooks the fact that the Commission has delegated authority to the ASLB to
preside over the Indian Point license renewal proceeding. See 72 Fed. Reg. 60,394

- (October 24, 2007). Therefore, Riverkeeper was required to submit its New and
Amended Contentions to the ASLB in the first instance, and to request referral of the
issues to the Commission.

3 Similarly, Riverkeeper respectfully submits that when the ASLB announced
that 1f the rulemaking petitions were denied, “the current rule will remain in force, and
any attack on the validity of that rule will be impermissible in this proceeding as a matter
- of law” (see Entergy Answer at 4 and NRC Staff Answer at 10-11, quoting LBP-08-13,
slip op. at 181), the ASLB could not have anticipated that the Commission would rely on
previously-undisclosed plant-spec1ﬁc mitigation measures, 1nclud1ng mitigation measures
taken at Indian Point.



‘somewhat. ambiguous. Because the Decision refers to- plant=speCiﬁé'..mitigati"on measures
taken at each individual plant - includihg Indian Point — Riverkeeper reasonably_‘
concludéd that the Rulemaking Petition D;acision-;.docs constitute a NEPA decision in this
case. If, in fact, the Rulemaking Petition Decision does not constitute any kind of NEPA |
decision that is _subjef:t to 10 C.F.R. § 2.309(f)(2), then Riverkgéper'seeké a ruling from
the ASLB to that effect, in order to protect Riverkeeper from -being penalized for failing
to raise its concerns at the earliest poséible juncture. Riverl%éeper respectfully submits-
that given the strict timeliness réquiremen’_cs of 1 0.',C;F.R. §.2.309(f), Riverkeeper had no
choice but to submit its New and-Amended Conte'ntiohs* as'soon as it became aware of a
' potentially -aﬁplicable NEPA document containing information that coﬁld 'éffect either |

current or future NEPA based contentions in this proceeding.

Respectfully submitted,

Phillip Musegaas, Esq.

Hudson River Program Director
Riverkeeper, Inc.

828 South Broadway
Tarrytown, NY 10591

' 914-478-4501 (ext. 224)

Fax 914-478-4527

phillip@riverkeeper.org
www.riverkeeper.org

October 7, 2008
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Susan H. Shapiro, Esq.
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