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ORDER 
(Ruling on Pa’ina Hawaii, LLC Motion to Reinstate “Categorical Exclusion”) 

I.  Background 

Before the Board is a filing of Pa’ina Hawaii, LLC (Applicant), styled, “Licensee Pa’ina 

Hawaii, LLC’s Motion: To Reinstate ‘Categorical Exclusion’ Status for Pa’ina Hawaii, LLC’s 

Irradiator.”1  In its pleading, the Applicant moves, inter alia, to reinstate the original “categorical 

exclusion” and “grant any and all other relief deemed necessary and appropriate under the 

circumstances.”2  It argues that the Board should reinstate the “categorical exclusion” because 

previous Orders of the Board and the Commission “have effectively eliminated all three of the 

Intervenor’s original ‘special circumstances’ . . . [thereby] prov[ing] that Pa’ina’s irradiator was, 

and always has been, fully entitled to ‘categorical exclusion’ from further [National 

Environmental Policy Act (NEPA)] review.”3  In other words, the Applicant asserts that as a 

result of the various Orders issued in this proceeding, “[t]his case has now returned back to its 

                                                 
1 Licensee Pa’ina Hawaii, LLC’s Motion: To Reinstate “Categorical Exclusion” Status for Pa’ina 
Hawaii, LLC’s Irradiator (Aug. 25, 2008) [hereinafter Motion]. 
 
2 Id. at 1. 
 
3 Id.  
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‘beginning,’” or come “‘full circle,’” and the “categorical exclusion” should be reinstated.4  The 

Applicant also claims that in 2005, the Board “found that the Staff had failed to explain its 

reasoning for [the] ‘categorical exclusion’ afforded to Pa’ina’s irradiator,” and thus, for exempting 

the irradiator from a NEPA-mandated, environmental review.5  Given that the Staff has since 

provided an explanation for its reasoning, the Applicant argues, the “categorical exclusion” 

should be reinstated.   

 The Intervenor, Concerned Citizens of Honolulu, opposes the Applicant’s motion.6  To 

start, the Intervenor argues, in effect, that the Applicant lacks standing to seek reinstatement of 

the “categorical exclusion” because, as a nongovernmental, private party that cannot violate 

NEPA, the Applicant has no legally protected interest in the Staff’s decision whether to invoke a 

“categorical exclusion.”7  Next, the Intervenor asserts that even if the Applicant could properly 

move for the reinstatement of the “categorical exclusion,” the Applicant has provided no valid 

reason to do so.8  Specifically, the Intervenor cites the Commission’s “longstanding policy of 

encouraging settlements” between the parties as justification for upholding the 2006 stipulation 

settlement between the Staff and the Intervenor in which the Staff agreed to prepare an 

                                                 
 
4 Id. at 7. 
 
5 Id. at 19. 
 
6 Intervenor Concerned Citizens of Honolulu’s Opposition to Pa’ina Hawaii, LLC’s Motion to 
Reinstate “Categorical Exclusion” Status for Pa’ina Hawaii, LLC’s Irradiator (Sept. 22, 2008).   
 
Surprisingly, the Staff did not file an answer to the Applicant’s motion, even though the Applicant 
is petitioning the Board to set aside the Staff’s stipulation settlement of an issue that directly 
involves the Staff’s NEPA responsibilities and the exercise of its discretion with respect to those 
responsibilities. 
 
7 Id. at 7 (quoting Wetlands Action Network v. U.S. Army Corps of Engineers, 222 F.3d 1105, 
1114 (9th Cir. 2000)). 
 
8 Id.  
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environmental assessment for the proposed irradiator.9  Additionally, the Intervenor states that 

“[n]one of the cases [listed by the Applicant] ascribe any legal significance to the fact intervening 

events have returned the case to its original posture, much less suggest an adjudicatory body 

should undo a settlement on that ground.”10  Moreover, the Intervenor claims that the 

proceeding has not come “full circle” because the dispute now before the Board focuses on 

whether the Staff’s environmental assessment satisfies NEPA’s requirements, whereas in 2005, 

an environmental assessment had not been prepared and therefore, could not have been 

challenged.11  The Intervenor also asserts that the Applicant’s claim that the Intervenor’s three 

amended contentions were denied admission as a matter of law “is unsubstantiated,”12 and that 

the Applicant’s suggestion that the Staff has, since its settlement with the Intervenor, justified its 

initial “categorical exclusion” decision, is incorrect.13   

II.  Board Ruling 

 The Applicant’s motion to reinstate the “categorical exclusion” is denied.  The Applicant’s 

premise that this case has come “full circle” misapprehends the procedural and substantive 

history of this proceeding.  The Intervenor filed a request for hearing on Pa’ina’s application on 

October 3, 2005.14  We granted the Intervenor’s request for hearing on January 24, 2006, 

admitting the Intervenor’s two environmental contentions.15  Thereafter, the parties entered into 

                                                 
9 Id.  
 
10 Id. 
 
11 Id. at 8. 
 
12 Id. 
 
13 Id. at 12-13. 
 
14 Request for Hearing by Concerned Citizens of Honolulu (Oct. 3, 2005). 
 
15 LBP-06-04, 63 NRC 99 (2006).  Subsequently, in LBP-06-12, 63 NRC 403 (2006), we 
admitted three of the Intervenor’s proffered safety contentions.  At the time the Board ruled upon 
the Intervenor’s environmental contentions, the Intervenor’s safety contentions were not ripe for 
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negotiations to resolve these environmental contentions by agreement.  On March 20, 2006, the 

Intervenor and the Staff filed a joint motion to dismiss these contentions pursuant to a joint 

stipulation that required preparation of an environmental assessment for the proposed irradiator, 

to which the Intervenor reserved the right to file contentions.16  On April 27, 2006, the Board 

issued an Order in which it accepted the stipulation settlement of the Staff and the Intervenor.17   

Once the Staff prepared the environmental assessment, the issue of whether the “categorical 

exclusion” status under NEPA applied to the proposed Pa’ina irradiator became moot and totally 

irrelevant.  Thus, in general, the current NEPA-based questions in this proceeding all concern 

whether the Staff’s Environmental Assessment for the proposed Pa’ina irradiator adequately 

complies with the Act’s standards for an environmental assessment.  Accordingly, contrary to 

the mistaken premise of the Applicant’s motion, the proceeding has not come full circle and 

there is no question, and there cannot be any question, in the current proceeding of whether the 

“categorical exclusion” status should apply to the proposed Pa’ina irradiator.   

 Further, the Applicant’s motion evidences a serious misapprehension of the various 

procedural rulings in the proceeding on the Intervenor’s amended environmental and safety 

contentions.  When the Board and the Commission did not admit proffered contentions or 

portions of the Intervenor’s amended environmental contention 3 and amended safety 

contention 7, the Board and the Commission did not rule on the merits of the issues raised in 

these contentions.  In other words, the denial of the admission of a contention is a procedural 

ruling and is not an affirmative factual finding of the converse of the assertions in the challenged 

contentions.  Thus, contrary to the Applicant’s assertion, neither the Board nor the Commission 
                                                                                                                                                          
review because the Intervenor did not have access to the proprietary information upon which it 
would ultimately base some of its safety contentions.  See id. at 102. 
 
16 NRC Staff and Concerned Citizens of Honolulu Joint Motion to Dismiss Environmental 
Contentions (Mar. 20, 2006). 
 
17 Licensing Board Order (Confirming Oral Ruling granting Motion to Dismiss Contentions) (Apr. 
27, 2006) (unpublished). 
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found, for example, that “Pa’ina’s irradiator presented no significant terrorism-related risks from 

2005 to the present,”18 “that Pa’ina’s irradiator posed no significant risks because of natural 

phenomena . . . and possible airplane crashes,”19 or “that irradiating foods was harmful to 

humans.”20  Instead, the Board and the Commission determined that the portions of the 

Intervenor’s amended environmental and safety contentions that addressed these issues were  

                                                 
18 Motion at 14. 
 
19 Id. 
 
20 Id. at 17. 
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not admissible because these portions failed to meet the agency’s requirements for an 

admissible contention.  Accordingly, the Applicant’s motion is meritless and denied.21 

 It is so ORDERED. 

  
      THE ATOMIC SAFETY 
         AND LICENSING BOARD* 

        

                                                                   
     Thomas S. Moore, Chairman 
     ADMINISTRATIVE JUDGE 

 
       
             
      Dr. Paul B. Abramson  
      ADMINISTRATIVE JUDGE 
 
 
                                                              
      Dr. Anthony J. Baratta    
      ADMINISTRATIVE JUDGE 
 
Rockville, Maryland 
October 15, 2008 

                                                 
21 In this proceeding, the Intervenor moved to stay the license issued to the Applicant by the 
Staff.  See Intervenor Concerned Citizens of Honolulu’s Application for Stay of NRC Staff’s 
Issuance or License for Possession and Use of Byproduct Material (Aug. 27, 2007).  The 
Applicant opposed the application indicating that it had not yet signed a lease for the Staff-
approved site.  See Applicant Pa’ina Hawaii, LLC’s Opposition to Intervenor Concerned Citizens 
of Honolulu’s Application for Stay of NRC Staff’s Issuance of License for Possession and Use of 
Byproduct Material (Sept. 6, 2007) at 3.  Because the Applicant had not yet signed a lease, the 
stay request did not meet the regulation’s required immediacy element and we held the stay 
request in abeyance, pending the Applicant’s acquisition of a lease.  Licensing Board Order 
(Temporarily Holding in Abeyance Stay Application) (Oct. 5, 2007) (unpublished).  In its current 
motion, the Applicant now claims that holding the stay request in abeyance places a “cloud or 
potential cloud on Pa’ina’s license,” and it requests that we deny the stay.  Motion at 1.  
Because the Commission’s regulations require that a motion be filed within ten days of the initial 
event, i.e., the Board’s abeyance ruling, the Applicant’s request is untimely and is therefore 
denied.  See 10 C.F.R. §§ 2.323(a), 2.342(d).  Moreover, to the extent there is any perceived 
cloud on its license, that result would remain unchanged if we were now to dismiss the 
Intervenor’s stay application with leave to refile once the Applicant secures a lease.   
 
* Copies of this memorandum and order were sent this date by Internet e-mail transmission to 
counsel for (1) Applicant Pa’ina Hawaii, LLC.; (2) Intervenor Concerned Citizens of Honolulu; 
and (3) the NRC Staff.  

/RA/

/RA/

/RA/
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