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INTRODUCTION 
 

Pursuant to 10 C.F.R § 2.323, Crow Butte Resources, Inc. (“Crow Butte” or “the 

Applicant”) files this response to the motion to join filed by the Oglala Delegation of the Great 

Sioux Nation Treaty Council (“Oglala Delegation”).1  In the motion, the Oglala Delegation seeks 

to join the Consolidated Petitioners’ “Petition for Leave to File New Contention Re: Arsenic,” 

dated September 22, 2008 (“Petition”).  For the reasons discussed below, Crow Butte opposes 

the motion.   

DISCUSSION 

As an initial matter, the Motion to Join was not accompanied by the certification 

required by 10 C.F.R. § 2.323(b).  The Oglala Delegation did not contact counsel for Crow Butte 

to ask whether or not the Applicant supported or opposed the motion, or even to notify the 

Applicant of their intent.  The motion should be stricken as a result.  See, e.g., Order (Denying an 

                                                 
1  See “Petitioner Oglala Delegation Of The Great Sioux Nation Treaty Council’s Motion 

To Join Consolidated Petitioners Petition For Leave To File New Contention Re: 
Arsenic,” dated October 3, 2008 (“Motion to Join”). 
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Extension of Time Within Which to File Requests for Hearing), Entergy Nuclear Operations, 

Inc. (Indian Point Nuclear Generating Units 2, and 3), slip. op at 1-2 (Nov. 28, 2007) (rejecting 

motion for failing to comply with 10 C.F.R. § 2.323(b)). 

Furthermore, in order for a petitioner to “join” a contention filed by another party, 

that petitioner must itself be admitted as a party to the proceeding.  Although the Commission’s 

regulations allow for a petitioner to adopt the contentions of another petitioner,2 the Commission 

permits incorporation by reference of another petitioner’s issues only where the adopting 

petitioner has independently met the requirements for admission as a party by demonstrating 

standing and submitting at least one admissible issue of its own.  See Consol. Edison Co. of NY 

(Indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109, 132-33 (2001).  As discussed in our 

response to the Oglala Delegation’s petition to intervene, the Oglala Delegation does not have 

standing and has not proffered an admissible contention.3  Accordingly, the Oglala Delegation 

cannot adopt the late-filed contention submitted by Consolidated Petitioners even if that 

contention is admitted.4   

The Motion to Join includes numerous, superfluous references to information 

already in the record of this proceeding, including references to the Abitz Opinion and LaGarry 
                                                 
2  See 10 C.F.R. § 2.309(f)(3) (“If a requestor/petitioner seeks to adopt the contention of 

another sponsoring requestor/petitioner, the requestor/petitioner who seeks to adopt the 
contention must either agree that the sponsoring requestor/petitioner shall act as the 
representative with respect to that contention, or jointly designate with the sponsoring 
requestor/petitioner a representative who shall have the authority to act for the 
requestors/petitioners with respect to that contention.”). 

3  See “Applicant’s Response To Petition To Intervene Filed By Oglala Delegation Of The 
Great Sioux Nation Treaty Council,” dated August 22, 2008. 

4  The Consolidated Petitioners’ late-filed contention on arsenic does not satisfy the late-
filed factors and is otherwise inadmissible.  See “Crow Butte Resources, Inc.’s Response 
To Consolidated Petitioners’ Late-Filed Contention,” dated October 14, 2008. 
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Opinion, as support for the late-filed contention and for its motion.  These references, however, 

undercut the basis for the late-filed contention as they suggest that any contention related to 

arsenic contamination could (and should) have been filed previously based on the information in 

the application and the attachments to the petitions to intervene.  The mere existence of a link 

between arsenic and diabetes does not, by itself, call into question the adequacy of Crow Butte’s 

application.  Moreover, to the extent that the Oglala Delegation is attempting to provide 

information in support of the Consolidated Petitioners’ late-filed contention, it has wholly failed 

to address any of the late-filed or amended contention factors.  See, e.g., 10 C.F.R. § 

2.309(c)(1)(i), (v)-(viii) and (f)(2). 

Finally, if the Board grants the Motion to Join, the Board should designate a 

single party who shall have the authority to act for all petitioners with respect to that contention.  

See 10 C.F.R. § 2.309(f)(3). 

CONCLUSION 

For the above reasons, the Licensing Board should deny the Oglala Delegation’s 

Motion to Join.  Alternatively, the Board should designate a single party with authority to act 

with respect to the late-filed contention if it is admitted. 
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 Winston & Strawn LLP 
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this 14th day of October 2008 
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