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PETITIONERS' ANSWER TO NRC WITHDRAWAL OF MOTION FOR

PARTIAL RECONSIDERATION OF AUGUST 19, 2008 ORDER

Petitioners Owe Aku, Bring Back the Way, Debra White Plume, and Western

Nebraska Resources Council ("WNRC"), file this answer to the NRC Staff's Withdrawal

of its Motion for Partial Reconsideration dated August 29, 2008 (the "Motion for

Reconsideration"). 1

DISCUSSION

1. NRC Staff Should Not Be Allowed to Withdraw Motion for Partial

Reconsideration. Attorney for WNRC informed by NRC Staff Counsel Brett Klukan by

telephone call on September 4, 2008 that Petitioners would not file a motion to strike the

NRC Staff's Motion for Partial Reconsideration if it was withdrawn by the NRC Staff

within twenty-four hours. By email dated September 4, 2008 (copy attached), NRC Staff

Counsel Klukan advised the undersigned that the NRC Staff would not be withdrawing

the Motion for Partial Reconsideration. Thereafter, the Petitioners spent substantial time

Although not styled as a motion, the procedural rules do not provide for a withdrawal of
a motion; accordingly, the withdrawal of the motion should itself be treated as a motion
under Section 2.323 to which Petitioners are entitled to Answer.
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and resources to prepare and file the Motion to Strike at a cost of more than $1,500.00 to

Petitioners. Accordingly, to allow the NRC Staff to withdraw its Motion for Partial

Reconsideration is in appropriate because it is wasteful of the parties' and judicial

resources in this case. If the NRC Staff wanted to withdraw its Motion for Partial

Reconsideration, it had ample time to do so. The NRC Staff must not be allowed to flip-

flop on this issue after it has caused Petitioners to prepare and file the Motion to Strike.
2. Default Order is Appropriate. Petitioners submit that the circumstances of

the Motion for Reconsideration, and now the attempted withdrawal thereof, in light of the

NRC Staffs failure to properly answer the questions posed by the Board's August 5th

Order, supports a default order under Section 320(a) in which the Board should order that

the facts concerning Questions 1, 2 & 3 are as described by Petitioners in their briefing in

response to the August 19th Order. Further, if the withdrawal of the Motion for Partial

Reconsideration is accepted, it is appropriate for the Board to order the NRC Staff to pay

costs to Petitioners of $1,500.00 to make up for the complete waste of the time and

resources of the Petitioners in preparing and filing the Motion to Strike after NRC Staff

rejected on September 4t" the compromise offered by Petitioners to withdraw the Motion

for Partial Reconsideration.

CONCLUSION

For al'l the foregoing reasons, the Board should issue refuse to accept the

withdrawal of the Motion for Partial Reconsideration or, in the alternative, should order

the NRC Staff to pay $1,500.00 to Petitioners for wasting our time and resources after
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rejecting our compromise proposal.

Dated this 22nd day of September, 2008.

Respectfully submitted,

David Frankel
P. 0. Box 3014
Pine Ridge, SD 57770
308-430-8160
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Mon, Sep 22, 2008 11:13 AM

Subject: RE: Petitioners Potential Motion to Strike NRC Staff Motion for Partial
Reconsideration and to Censure NRC Staff
Date: Thursday, September 4, 2008 10:06 AM
From: Brett Klukan <Brett.Klukan@nrc.gov>
To: David Cory Frankel <davidcoryfrankel@gmail.com>
Cc: "Andrea ]ones (OGC)" <Andrea.3ones@nrc.gov>
Conversation: Petitioners Potential Motion to Strike NRC Staff Motion for Partial
Reconsideration and to Censure NRC Staff

Mr. Frankel,

With regard to the two items I indicated in our phone call today that I would get back to
you on, after discussiong them with co-counsel and my superior:

1. We have decided not to withdraw our motion for partial reconsideration.

2. We respectfully do not believe that there is a need for oral argument re: Part 110
issues at this juncture.

Cheers,
Brett Klukan
Attorney
U.S. Nuclear Regulatory Commission
Office of General Counsel
0: 301.415.3629
C: 571.226.7616

----- Original Message -----
From: Brett Klukan
Sent: Thursday, September 04, 2008 9:52 AM
To: 'David Cory Frankel'
Subject: RE: Petitioners Potential Motion to Strike NRC Staff Motion for Partial
Reconsideration and to Censure NRC Staff

Mr. Frankel,

What time today would be the best for a call?

Cheers,
Brett Klukan
Attorney
U.S. Nuclear Regulatory Commission
Office of General Counsel
0: 301.415.3629
C: 571.226.7616

----- Original Message -----
From: David Cory Frankel [mailto:davidcoryfrankel@gmail.com]
Sent: Wednesday, September 03, 2008 10:21 AM
To: Brett Klukan
Subject: Re: Petitioners Potential Motion to Strike NRC Staff Motion for Partial
Reconsideration and to Censure NRC Staff

Tomorrow would be better. Thanks.
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on 9/3/08 3:30 AM, Brett Klukan at Brett.Klukan@nrc.gov wrote:

> Mr. Frankel,

> When would be a good time today for a call to discuss the below? I am
> available any time in the afternoon.

> Cheers,
> Brett Klukan
> Attorney
> U.S. Nuclear Regulatory Commission
> Office of General Counsel
> 0: 301.415.3629
> C: 571.226.7616

------ Original Message -----
> From: David Cory Frankel fmailto:davidcoryfrankel@gmail.com]
> Sent: Saturday, August 30, 2008 10:19 AM
> To: Smith, Tyson R.; Andrea Jones (OGC); Brett Klukan; Bruce Ellison;
> Elizabeth Lorina; Tom Ballanco; Shane Robinson
> Subject: Petitioners Potential Motion to Strike NRC Staff Motion for Partial
> Reconsideration and to Censure NRC Staff

> Dear Counsels,

> I am writing to discuss with you a motion that Petitioners are considering
> filing to strike the NRC Staff's Partial Motion for Reconsideration due to a
> failure to obtain the leave of the presiding officer as required by
> applicable regulations. Petitioners motion to strike may also include a
> request for the Board to censure NRC Staff for failing to comply with the
> Board's August 19, 2008 Order.

> Please let me know your thoughts on this and whether you would support or
> oppose such a motion.

> Thank you.

> Sincerely,

> David Frankel
> Attorney for WNRC
> 308-430-8160
> Arm.legal@gmail.com
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