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Petitioners hereby submit this Answer to the Motion to Strike Portions of

Petitioners' Reply filed by Applicant Crow Butte Resources, Inc. d/b/a Cameco

Resources ("CBR") on September 15, 2008 (the "Motion"). Applicant argues that

Petitioners have improperly included new arguments, references and attachments and

would like to strike a total of 23 Items constituting 48 pages of Petitioners' Reply (pages

2-4, page 10, pages 17-45, pages 26-27, and pages 50-65) which equals about 70% of the

Reply. See Motion at 1.1 In this Proceeding, eleven Petitioners filed a 73 page

Consolidated Petition incorporating by reference certain relevant documents, pleadings

from the related North Trend Expansion Proceeding (LBP-08-06) and legal doctrines to

put Applicant on notice of the issues and bases for the contentions, all as required by

We realize that Applicant's counsel at Winston & Strawn prides itself on hardball
litigation with community people like Petitioners, but this seems like overkill. See
"Winston & Strawn LLP, Nuclear Energy Practice Briefing (November 2007) at 2 ("[t1o
be successful...strongly confront petitions to intervene immediately to reduce the risk of
a hearing.")
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NRC Regulations, federal practice and applicable procedural due process. 2 Applicant

filed a 96 page Response (of which 67 pages were argument), the NRC Staff filed a 56

page Response and Petitioners filed a 69 page Consolidated Reply to Applicant and NRC

Staff.3

It is well-settled that Petitioners are entitled to "amplify" what is in the initial

Petition and are allowed to focus arguments in response to what is raised in the Answers.

See LBP-08-06 at 12-13 and cases cited therein. Applicant argues that despite this well-

settled law, Petitioners' Reply exceeded the limits by a factor of 70%. However, as

shown below, each item sought to be stricken is either a focusing of existing arguments,

an amplification of what is in the Petition or a legitimate reply to something raised in

either the 96 page Applicant Response or the 56 page NRC Response.4 Accordingly,

Applicant's Motion must fail with the possible exception of striking the references on

pages 9-10 to the Johns Hopkins Study relating to the recently filed new contention re:

Arsenic, Diabetes and Pancreatic Cancer.

DISCUSSION

Most of Applicant's suggested items to strike are viewed as new by Applicant

because Applicant fails to respect the validity of the doctrine of incorporation by

reference. See Reply at 5-6. What Applicant sees as new, in fact, was expressly

2 See also, Petitioners' Reply at 47-48 concerning Applicant's stated expectations.
3 Petitioners have used every opportunity to consolidate arguments and replies for the
convenience of the Board and the parties.
4 The only exception to this is the information concerning the new Johns Hopkins Study
referred to in Petitioners' Reply at 9-10 (footnote 6) which is the subject of a Request for
Leave to File a New Contention in this Proceeding (filed on September 22, 2008). While
admittedly outside the limits of what ordinarily would be in a Reply, Petitioners' had
become aware of the issue after filing the Petition and wanted to put the Board and the
parties on notice of the information and that there would be a new contention filed based
thereon. See Petitioners' Reply at 10 (Footnote B).



incorporated by reference in the Petition and amplified in the Reply in order to bring

particular focus to Petitioners' arguments and contentions in light of the Responses. This

was done to help the Board synthesize a large volume of legal, factual, scientific and

cultural issues and information so that there may be a proper record and the Board may

render a valid decision.

Some of Applicant's suggested items to strike are viewed as inappropriate by

Applicant for the same reasons that they have become disputes in this Proceeding. There

are genuine and material disputes between Applicant and Petitioners as to the health and

safety of the mine's operation and the nature and extent of the information required to be

disclosed in the LRA so that the public can make informed decisions. That is why they

have merit, should be litigated andnot swept under the rug as Applicant would like. In

fact, due process and the fundamental rights of Petitioners to participate in this licensing

require that these items not be stricken.

Finally, as to the Indigenous Petitioners, the trust responsibility requires that

minor procedural defects, if any, be disregarded and all pleadings be read in the light

most favorably to those Petitioners and in the manner in which it would be understood by

them. This applies to statutes, treaties and regulations. See, e.g.., Petitioners'

Memorandum of Law Re: Indigenous Rights, Treaties and Indian Law 5, at 7-8 ("[t]he

unique trust relationship between the federal government and Native Americans" requires

that "if an ambiguity in a statute or treaty "can reasonably be construed as the Tribe

would have it construed, it must be construed that way" citing Ramah Navajo Chapter v.

5 Submitted in the Expansion Proceeding on February 22, 2008, ML080640548,
incorporated by reference in the Petition at 5.
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Lujan, 112 F.3d 1455, 1462 (10th Cir. 1997), quoting Muscogee (Creek) Nation v. Hodel,

851 F.2d 1439, 1445 (D.C. Cir. 1988), cert. den., 488 U.S. 1010 (1989); See also Oneida

County, NY v. Oneida Indian Nation of New York State, 470 U.S. 226, 247 (1985); US

v. Washington, 157 F.3d 630, 643 (9th Cir. 1998), cert. den., 526 U.S. 1060 (1999);

McNabb for McNabb v. Bowen, 829 F.2d 787, 792 (9th Cir. 1987)").. Further, contrary

to assertions that the treaty rights accrue only to the Tribe, they accrue to each member of

the Tribe. See Puyallup Tribe, Inc. v. Dept. of Game, 433 US 165 (1977) (suit by tribe);

Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969) (suit by tribal members).

In the Expansion Proceeding, the Board articulated the standards for "legitimate

amplification" in a reply that are applicable to this Proceeding:

As to ... "legitimate amplification" of originally-filed contentions, as
argued by Petitioners, we note that the Commission in the Louisiana
Energy Services proceeding ruled that, while this permits a petitioner in a
reply to submit arguments that are "focused on the legal or logical
arguments presented in the applicant/licensee or NRC staff answer," it
does not permit the filing of "entirely new support for ... contentions" in
a reply. We note further that Webster's Third New International
Dictionary defines "amplify" as "to enlarge, expand, 'or extend (a
statement or other expression of idea in words) by addition of detail or
illustration or by logical development." LBP -08-06 at 12-13, citing
Louisiana Energy Services, L.P. (National Enrichment Facility) [LES],
CLI-04-35, 60 NRC 619, 621, 624 (2004)6; and quoting Webster's
International Dictionary 74 (3d ed. 1976).

The Board then found that Petitioners proffered Exhibit A (Opinion of Dr.

LaGarry) was not legitimate amplification but that proffered Exhibit B (NDEQ Letter of

November 8, 2007) was legitimate amplification. In its Motion, Applicant correctly

6 The proper focus of the Commission in LES is whether the Reply attempts to inject new

bases ornew issues. Id. at 225 (emphasis added). In LES, the Petitioner's Reply was
found to be "a late attempt to reinvigorate thinly supported contentions by presenting
entirely new arguments in the reply briefs" amounting to new contentions, id.,- such is
not the case with Petitioners' Reply in this Proceding.



states the rule that "[a] reply may not be used as a vehicle to introduce new arguments or

support, may not expand the scope of arguments set forth in the original petition, and may

not attempt to cure an otherwise deficient contention. Motion at 3-4, citing Entergy Nuclear

Vt. Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP- 06-20, 64.NRC 131,182,

198-99 (2006),' Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant). LBP-06-10, 63 NRC

314, 351-63 (2006), aff'd CLI-06-17, 63 NRC 727 (2006)8, LES, and Duke Energy Corp.

(McGuire Nuclear Station, Units 1 and 2 (Catawba Nuclear Station, Units I

and 2), CLI-03-17, 58 NRC 419, 428-29 (2003)9.

However, Applicant is wrong when it suggests that the Petition is merely "vague,

Unsupported, and generalized allegations." Motion at 4, citing LES. As shown below, the

Petitioners merely tied together the various citations and references, facts and arguments

already in the Petition to focus that material in response to the NRC Staff Response and

Applicant's Response. It is only Applicant's myopic refusal to recognize the principle of

incorporation by reference together with its resistance to the doctrine of collateral

estoppel/issue preclusion that allows it to file the Motion without straying from good faith

federal practice in this Proceeding.

Clearly under LBP-08-06, Entergy, and LES, the scope of arguments may not be

expanded and new bases for contentions may not be introduced in the Reply but

7 In Entergy, the Commission struck only 15 lines and 2 full paragraphs constituting an
entirely new argument related to a 401 certification. However, the Commission refused
to strike portions of the Reply referencing a one degree temperature increase in parts of
the river where "heat shock" was an issue in the case because such references were
related to a contention that was in the Petition. Id. at 182. The Commission also struck a
portion of the Reply concerning new facts and a new expert opinion about such new
facts. Id. at 198-199.
8 In Nuclear Mgmt. Co. (Palisades), the Board refused to consider newly filed exhibits.
Id. at 329. There are no newly filed exhibits to the Reply in this case.
9. In Duke, the Commission noted that "Petitioners must raise and reasonably specify at
the outset their objections to a license application," id. at 427, and refused to allow a
petitioner to raise new issues concerning "uncertainty analysis" deficiencies in its Reply
that were not referenced in the initial Petition. 4§gain, such is not the case here.



arguments found in the Petition may be focused and statements found in the Petition may

be expanded and/or amplified. See, Entergy at 152 ("the reply may respond to and focus

on any legal, logical, or factual arguments presented in the answers. The amplification of

statements provided in an initial petition is legitimate and permissible.") (Emphasis

added).

Applying these standards in the instantcase reveals only one Item - Item 3, that

should arguably be stricken and that has to do with the potential new contention

concerning Arsenic, Diabetes and Pancreatic Cancer from the mining operations (Reply

at 9-10.) The remainder of the Items sought to be stricken should remain in the Reply

under these standards. This is indicated by the fact that but for Item 3 (which was offered

with an explanation), the Reply has no new arguments, new exhibits, new expert opinions

or new facts (unless one turns a blind eye to the well-settled doctrine of incorporation by

reference).. An Item by Item discussion with an emphasis follows with specific answers

to each of the 23 complained of Items.

SPECIFIC ITEMS SOUGHT TO BE STRICKEN' 0

Item 1: Reply: Preliminary Matters

The heading on page 2 which states "Collateral Estoppel and Issue
Preclusion Principles Require Identical Issues Not Be Re-Litigated"
through the end of the discussion on page 4.

Applicant's Bases for Striking: Petitioners advance new arguments
regarding collateral estoppel in support of their proposed contentions that
were not raised in the original petition (ciing Houston Lighting & Power
Co. (South Texas Project, Units I & 2), LBP-79-27, 10 NRC 563, 566
(1979)).

Collateral estoppel requires presence of at least four elements in order to be
given effect: (1) the issue sought to be precluded must be the same as that
involved in the prior action, (2) the issue must have been actually litigated,

10 All from Motion at 6-9. 6



(3) the issue must have been determined by a valid and final judgment, and
(4) the determination must have been essential to the prior judgment.
Houston Lighting & Power Co. (South Texas Project, Units 1 & 2),
LBP-79-27, 10 NRC 563, 566 (1979). There has been no valid and final
judgment in the North Trend Expansion proceeding, and, thus, the principles
of collateral estoppel would not, in any event, apply in this License Renewal
proceeding.

Petitioners' Answer:

The point of collateral estoppel and issue preclusion is not to waste judicial and

parties' resources by re-litigating the same issues that arise among the same parties out of

the same facts and circumstances. See Reply at 3. Technically, element (3) of Houston

Lighting, the finality of the judgment, will not be present until the Expansion Proceeding is

fully adjudicated, and appealed - which could take years. Regardless of Houston Lighting,

this Board has the authority to restrict duplicative arguments and promote efficiency in this

Proceeding. See Reply at 3; 10 CFR §2.319(e). Doing so would be consistent with the

applicable Supreme Court precedent discussed in Houston Lighting:

Under the doctrine of collateral estoppel... the second action is upon a
different cause of action and the judgment in the prior suit precludes
relitigation of issues actually litigated and necessary to the outcome of the
first action. Id. at 565-566, c iting B, J. Moore, Federal Practice 0.405[1],
at 622-624 (2d ed. 1974); Lawlor v. National Screen Serv. Corp., 349 U.S.
322, 326 (1955); Commissioner v. Sunnen, 33 U.S. 591, 597 (1948);
Cromwell v. County of Sac., 94 U.S. 351, 352-353 (1876). Id. at 572.

Houston Lighting also stands for the proposition that it would be a violation of due

process for a judgment to be binding on a litigant who was not a party nor privy to the

prior litigation, and who thereforenever had an opportunity to be heard. Id. at 572. Such

is not the case here. Applicant and its counsel and the NRC Staff and its counsel were

parties to and had an opportunity to be heard in the Expansion Proceeding.
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Nothing in Houston Lighting can contradict the broad rule that allows issue

preclusion where, as here, the issues were actually litigated and necessary to the outcome

of the first action. That goes to due process concerns and the Commission in Houston

Lighting found Supreme Court precedent for that proposition.

Element (3) of the Houston Lighting test is supported with reference to Footnote 2

of that case which refers to a few Third Circuit Court of Appeal decisions. Such Third

Circuit Court of Appeals precedent would not necessarily apply in this case whereas the

broad Supreme Court precedent cited above and in the Reply (at 3) clearly would apply.

Since these doctrines are fundamentally equitable and discretionary in nature, the

primary focus must be non-waste of judicial and parties' resources. In our case, we have

three of the same Petitioners, many of the same facts and circumstances that led to the

findings of standing and admissibility of contentions in LBP-08-06, and there are many

new Petitioners, issues and facts in the Renewal Petition. Resource efficiency requires

the application of collateral estoppel and issue preclusion as suggested by Petitioners in

the Reply.

This Item was included in the Reply in direct response to the NRC Staff Response

at 14 (footnote 8), NRC Staff Response at 16 (footnote 10) and NRC Staff Response at

21. Specifically, this Item focuses arguments in response to NRC Staff arguments that

"their claim that 'WNRC was found to have standing in the Expansion Proceeding, see

LBP-0806," is insufficient for purposes of establishing standing in this Proceeding. Id.

The NRC Staff makes its arguments that issue preclusion does not apply, without

citation, and as a result, it is permissible and appropriate for Petitioners to address this

8



issue in its Reply.

This Item was also included in the Reply in direct response to Applicant's

Response at 15"(footnotes 7-8) where Applicant notes that there are differences between

the Affidavit of Mrs. White Plume in the Expansion Proceeding, incorporated by

reference in the Petition (at page 6) and the additional Affidavit of Mrs. White Plume

filed in this Proceeding. Because Applicant failed to recognize Petitioners' proper use of

the doctrine of incorporation by reference, Applicant views Mrs. White Plume's Affidavit

in this Proceeding as lacking information provided in Mrs. White Plume's prior Affidavit.

For example, in Footnote 8, Applicant feigns ignorance of Petitioner White Plume's

location. Implied in Applicant's position on Page 15 of its Response is a refusal to apply

the doctrine of issue preclusion/collateral estoppel. Accordingly, it was proper for

Petitioners to include this Item in the Reply.

As a result, this Item was in the Reply to focus arguments concerning applicable

law in response to Applicant and the NRC Staff, not to introduce new arguments or new

bases.

Item 2: Reply: Preliminary Matters

*The last paragraph under the heading entitled "Foreign Ownership and
Transfer of License Issues" on page 9.

Applicant's Bases for Striking: This paragraph of the reply references a
new document, RIS 2008-19, without addressing the amended contention or
late-filed factors in 10 C.F.R. § 2.309.8

Petitioners' Answer:

RIS 2008-19 was created after the filing date of the Petition. Petitioners became

9



aware of RIS 2008-19 on September 3, 2008. Accordingly, if the late filing criteria are

applied, this Item would fit within it. However, it is not necessary to apply the late filing

criteria because this Item is properly included in the Reply in response to Applicant's

Response at 52-54. At that portion of its Response, Applicant makes certain statements

about its foreign owners and the deal that led to Cameco purchasing Uranerz.

Applicant's Response at 54. However, despite Applicant's assertions that the Uranerz

deal constituted 79% of CBR, it actually constituted only 57% of CBR because as of

1996, Cameco already held 32% through its wholly-owned subsidiary Geomex. See,

Cameco Press Release dated April 17, 1998, ML 081570141, incorporated by reference

on Petition page 5, ("[t]he transaction also includes a 57.69% interest in the Crow Butte

uranium mine in Nebraska.")

It is ironic that when Applicant argues that it made full disclosfire, it refers to

documents and attachments that are themselves misleading. See Footnote 36 (May 13,

1998 Letter from Steve Collings) and Applicant's Response at 54, stating that Uranerz

owned 79 of 100 shares (79%) when it was sold to Cameco in 1998. However that does

not comport with Cameco's own press releases, filed in the Expansion Proceeding and

incorporated in the Petition by reference, which state that Cameco aquired Geomex in

1996 and.with it, almost 1/3 of the CBR mine and another 57% (not 79%) from Uranerz

in 1998. See, Cameco Press Release October 14, 1996, ML ML 081.570141, incorporated

by reference on Petition page 5, ("Cameco presently owns about 32% of the Crow Butte

ISL mine in Nebraska through its wholly owned subsidiary Geomex Minerals, Inc.")

Petitioner asks why Mr. Collings May 13, 1998 Letter notes that Geomex and

Uranerz are shareholders of CBR, that Cameco was purchasing Uranerz but fails to

10



disclose that Geomex was already wholly-owned by Cameco and that after the Uranerz

purchase, Cameco would own 90% of CBR. See, Collings Letter, attached to Applicant's

Response as Exhibit A, which fails to disclose that CBR was already 32% owned by

Cameco. INFO 89-25, also attached to Applicant's Response, provides that the NRC be

given "full information" - would that not include the fact that Geomex, referenced in the

Collings Letter, was at thattime a wholly-owned subsidiary of Cameco - the same

company then seeking permission to acquire Uranerz.

This Item also is an amplification of the statements in the Petition concerning

foreign ownership. See Petition at 5 (incorporated ML.081760301 and ML 081570141);

Petition at 15-16, 43-59.

Accordingly, this Item should not be stricken.

Item 3: Reply: Preliminary Matters

The last sentence on page 9, under the heading entitled "General
Description of the Petitioners" through the end of the paragraph on page 10,
including footnote 6 on page 10.

Applicant's Bases for Striking: This paragraph and footnote of the reply
reference a new document - Arsenic Exposure and Prevalence of Type 2
Diabetes in U.S. Adults, Ana Navas-Acien, et al. Journal of the American
Medical Association, 2008; 300 (7):814-822 (August 20, 2008). This
document was not included in the original petition.

Petitioners' Answer:

As discussed above, this Item is the subject of a newly filed contention regarding

Arsenic, Diabetes and Pancreatic Cancer. Admittedly, this Item includes some new

information as the Johns Hopkins Study was not published until after the Petition was

filed. It was included to give the Board and parties notice of Petitioners' intention to file

it as a new contention.
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This Item also is an amplification of the statements in the Petition that Arsenic is

one of the groundwater contaminants of concern. See Petition at p1 6-17, paragraph (5),

paragraph (6) and paragraph (7). Arsenic is also mentioned as the reason for the closures

of 98 wells at Pine Ridge Indian Reservation. Id. at p17, paragraph (7). Diabetes was

referenced in the Petition in connection with Petitioner Joe American Horse (Affidavit of

Joe American Horse at paragraph 5 and was mentioned during the January 16, 2008 Oral

Arguments in the remarks of Chief Joe American Horse. Transcript (ML080220489) at

129 ("I am a diabetic.. .we have diabetics. I don't know where it came from.")

Accordingly, there is, a basis to find that this Item constitutes legitimate

amplification of statements made in the Petition. Accordingly, this Item should not be

stricken.

Item 4: Regply: Preliminary Matters

The full paragraph on page 12 under the heading entitled "General
Description of the Petitioners."

Applicant's Bases for Striking: This paragraph of the reply includes a
reference to L. Torrell et al., The Market Value of Water in the Ogallala
Aquife, 66 Land Economics 2d 163 (1990). This document was not
included in the original petition.

Petitioners' Answer:

This.Item was included in the original Petition and incorporated by reference at

page 6 thereof contrary to Applicant's assertions. Therefore, Applicant's Motion must

fail as to this Item because there is no basis for striking it. Apparently, Applicant

includes this Item based on an intentional refusal to recognize Petitioners' incorporation

by reference of the Torrell study on the market value of water. Several of the Petitioners

noted the impact of the alleged water contamination on their property values. See

12



Affidavits at ML 080080289, incorporated by reference on page 6 of the Petition.

This Item was also in response to the NRC Staff Response at page 43 which denies

that there is a genuine dispute with Applicant over substantial hunting and fishing rights

and cultural values. Accordingly, this Item should not be stricken.

Item 5: Reply: Discussion of Specific Petitioners as to Standing

This section beginning on page 17 through the end of the discussion on
page 45.

Applicant's Bases for Striking: Petitioners here have impermissibly
augmented their original petition by describing and referencing a series of
"rights," including General Public Rights, Native American Rights, Treaty
Rights, Religious Rights, Water Rights, and Lakota Cultural Rights. To the
extent that this information is intended to demonstrate a specific interest for
purposes of standing, such interests were not identified in the standing
discussion in the initial petition.

Petitioners' Answer:

This Item reflects Applicant's apparent inability to recognize Petitioners'

Indigenous and Lakota rights. This Item also is an amplification of the statements in the

Petition at page 5, incorporating by reference Petitioners' Memorandum of Law

Concerning Indigenous Rights, Etc. (ML080640548), and Petitidners' references in the

Petition to indigenous rights, including Petition at 3 (footnote 1), Petition at 5

(incorporating Response to NRC Brief regarding treaties, etc. (ML080720327) and

Response to Applicant's Brief regarding treaties, etc. (ML080720326), OST's Brief of

.Amicus Curiae (ML080660206), and in the Petition at page 7, incorporating by

reference: Fort Laramie Treaty of 1851, Fort Laramie Treaty of 1868, UN Declaration on

the Rights of the World's Indigenous Peoples ("Declaration"), Article 32 (General

13



Assembly Resolution A/61/L.67 of 7 September 2007; International Covenant on Civil

and Political Rights (ICCPR), adopted by General Assembly Resolution 2200A (XXI),

December 16, 1966, entered into force March 23, 1976 in accordance with Article 49

thereof; ratified by US Senate, 102nd Cong. 2nd Sess., Exec. Rept. 102-23 (March 24,

1992); http://www2.ohchr.org/engIish/iaw/ccpr.htii; American Indian Religious Freedom

Act (AIRFA), 42 U.S.C. 1996. Religious Freedom Restoration Act (RFRA), 42 USC

Section 2000bb, et seq.; 42 USC Section 2000bb-1; Native American Graves Protection

and Repatriation Act (NAGPRA), 25 USC Sections 3001-30131; "Government-to-

Government Relations with Native American Tribal Governments", 59 Fed. Reg. 2295 1,

1994 WL 16189198 (April 24, 1994);. Executive Order No. 13175, Consultation and

Coordination With Indian Tribal Governments, 65 FR 67249, 2000 WL 1675460

(Pres.Exec.Order Nov 06, 2000); M.C. Woods, Indian Land and the Promise of Native

Sovereignty: The Trust Doctrine Revisited, Utah L. Rev. 1471 (1994); James R. Walker,

Lakota Belief and Ritual, University of Nebraska Press, R. DeMallie and E. Jahner, Ed.

(1991).

In order to simplify the expression of the same rights being held by the different

Petitioners as they are being discussed in the pleadings, Petitioners' added defined terms

to express those rights that have been referred to previously in the Petition and

Responses. This is important because each Petitioner is a member of the general public,

some Petitioners are Indigenous and have the benefits of the trust responsibility, and

some of the Indigenous Petitioners are members of the Oglala Sioux Tribe and, as such,

have the benefit of the Winters doctrine and the treaty rights.

14



There is nothing new here to complain, of These rights are referenced in the

Petition throughout and, accordingly, this is merely an amplification of statements made

in the Petition and the addition of defined terms to represent previously articulated rights

solely for ease of reference. See Petition at 14-15 (citing to all these federal Indian law

and treaty rights as well as general public rights under NEPA and the AEA.)

Accordingly, this Item should not be stricken.

Item 6: Reply: Discussion of Specific Petitioners as to Standing

Beatrice Long Visitor Holy Dance, page 22, paragraphs (b) and (d).

Applicant's Bases for Striking: Petitioners introduce new arguments
regarding impacts to property values.

Petitioners' Answer:

This Item was included to focus arguments in response to Applicant's Response

and the NRC Staff Response. See Applicant Response at 12 ("[u]ltimately, there is

nothing in her affidavit to support a finding that Crow Butte's continued operations will

"cause" contamination or harm to her"); NRC Staff Response at 6-7 ("Ms. Long Visitor

Holy Dance makes several generalized statements regarding water and water use by the

Lakota people, but never specifies that harm could come to her,.individually, as a result

of the ISL operation at the Crawford facility.")

The Petition incorporated the Torrell study concerning property values decreasing

due to depletion of the Oglalla/High Plains Aquifer. which is connected to the Chadron

and Brule Aquifers. Petition at 6. The Petition states that this Petitioner owns property at

15



Slim Buttes, Pine Ridge Indian Reservation, through which The White River flows.

Petition at 8. It is common knowledge that every property owner desires that his or her

property not be contaminated and not be depreciated in value due to market factors and it

logically follows that a property owner does not desire his or her property to depreciate

due to contamination of the river that runs through the property.

Accordingly, this Item is a legitimate amplification of the statements in the Petition

with no new arguments or exhibits and this Item should not be stricken.

Item 7: Reply: Discussion of Specific Petitioners as to Standing

* Debra White Plume, page 26-27.

Applicant's Bases for Striking: Petitioners introduce new arguments in
support of standing regarding collateral estoppel that were not raised in the
original petition.

Petitioners' Answer:

This Item focuses the arguments previously made in the Petition in direct response.

to the NRC Response at 14-15 (footnote 8). Applicant's general objection to applying

the doctrine of collateral estoppel is discussed above (and incorporated herein) and, for

such reasons, such collateral estoppel arguments are in response to the answers and are

not new arguments. In fact, the Petition was obviously drafted in contemplation of the

application of the rule of collateral estoppel to avoid re-litigating issues that were fully

litigated in the Expansion Proceeding. In this manner, Petitioners' statements about the

application of collateral estoppel ,in this Proceeding are an amplification of what was in

16



the originally filed Petition.. Accordingly, this Item should not be stricken.

Item 8: Reply: Discussion of Specific Petitioners as to Standing

Thomas Kanatakeniate Cook, page 31.

Applicant's Bases for Striking: Petitioners introduce new arguments
regarding "unity of interest" between Mr. Cook and Slim Buttes
Agriculture Development Corporation and Running Strong for American
Indian Youth.

Petitioners' Answer:

This Item was included to focus arguments in response to the answers of the NRC

Staff which argued that Mr. Cook's substantial personal efforts expended in connection

with drilling wells into the Arikaree to irrigate community gardens was either irrelevant

or inadequate. See NRC Staff Response at 14 ("any discussions related to organizations

such as Running Strong for American Indian'Youth, which drills water wells for families

and has made close to 400 such wells across the reservation is inadequate to confer

standing on Mr. Cook" citing to Cook Affidavit at 3-4.) In reading the NRC Response,'it

became clear that the NRC Staff did not understand or assign any value to Mr. Cook's

substantial personal efforts in working with the nonprofit Running Strong for American

Indian Youth or the impact on such efforts if any or all of the 400 water wells drilled into

the Arikaree were contaminated. In order to respond to that, Petitioners focused the

argument by clarifying that Mr. Cook's substantial personal efforts on behalf of the

nonprofits and his people to drill water Wells in the Arikareee demonstrated a sufficient

"unity of interest" so that Mr. Cook would suffer a harm that is relevant to standing and

contentions.

17



Further, legal arguments about "unity of interest" are not new but were

incorporated by reference in the Petition at 5 (Petitioners' Brief Concerning Contention E

and Subpart G (filed in Expansion Proceeding May 23, 2008), ML081760301 and

ML081570141, Section J at 35-38). Therefore, Petitioners are entitled to amplify such

statements in the Reply, especially in response to the answers. As a result, this Item was

properly included within the Reply and should not be stricken.

Item 9: Reply: Discussion of Specific Petitioners as to Standing

- Dayton 0. Hyde, page 33.

Applicant's Bases for Striking: Petitioners introduce new arguments
regarding "unity of interest" between Mr. Hyde and Black Hills Wild
Horse Sanctuary. -

Petitioners' Answer:

This Item was included to focus arguments in response to the answers of the NRC

Staff which argued that Mr. Hyde substantial personal efforts expended in connection

with the Wild Horse Sanctuary was either irrelevant or inadequate. See NRC Staff

Response at 9 ("he submitted his petition on his own behalf, not on behalf of the Black

Hills Wild Horse Sanctuary.") In order to respond to that, Petitioners focused the

argument by clarifying that Mr. Hyde's substantial personal efforts on behalf of the Wild

Horse Sanctuary demonstrated a sufficient "unity of interest" so that Mr. Hyde would

suffer a harm that is relevant to standing and contentions.

Further, as discussed above, legal arguments about "unity of interest" are not new

but were incorporated by reference in the Petition at 5 (Petitioners' Brief Concerning

Contention E and Subpart G (filed in Expansion Proceeding May 23, 2008),
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ML081760301 and ML081570141, Section J at 35-38). Therefore, Petitioners are

entitled to amplify such statements in the Reply, especially in response to the answers.

As a result, this Item was properly included within the Reply and should not be stricken.

Item 10: Reply: Discussion of Specific Petitioners as to Standing

Owe Aku, page 39-42.

Applicant's Bases for Striking: Petitioners reference several new persons
(David House, Sandy Sauser, Lester Davis) in support of standing. These
individuals were not identified in the original petition and did not execute a
valid affidavit in this proceeding.

Petitioners' Answer:

First, there is no requirement for a person to sign a new affidavit in this Proceeding

when they have signed and delivered an Affidavit in the Expansion Proceeding unless

information in the prior affidavit has become inaccurate in any material respect. Applicant

does not cite any authority requiring new affidavits in this Proceeding. Therefore, Applicant

has nothing to complain of and has no basis for striking this Item.

Second, the Affidavits of David House, Sandy Sauser and Lester "Bo" Davis

(ML080240299) were properly incorporated by reference in the Petition at page 6.

Therefore, it is inappropriate for Applicant to ask that this Item be stricken. There is

nothing new here.

Applicant misleads the Board when it says that "these individuals were not

identified in the original petition." Such a statement by Applicant completely ignores the

foregoing reference on page 5 of the Petition which includesspecific mention of the

names of these individuals. Therefore, this Item is a proper amplification of the Petition

and should not be stricken.
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Item 11: Reply: Discussion of Specific Petitioners as to Standing

WNRC, page 42-44.

Applicant's Bases for Striking: Petitioners reference several new persons
(Francis Anders, Jan Mize, Beth Ranger) in support of standing. These
individuals were not identified in the original petition and did not execute an
affidavit in this proceeding.

Petitioners' Answer:

As discussed above, there is no requirement for a person to sign a new affidavit

in this Proceeding when they have signed and delivered an Affidavit in the Expansion

Proceeding unless information in the prior affidavit has become inaccurate in any material

respect. Applicant does not cite any authority requiring new affidavits in this Proceeding.

Second, the Affidavits of Dr. Anders, Jan Mize and Beth Ranger (ML080370544

and ML080080289) were properly incorporated by reference in the Petition at page 6.

Therefore, it is inappropriate for Applicant to ask that this Item be stricken. There is

nothing new here.

Applicant misleads the Board when it says that "these individuals were not

identified in the original petition." Such a statement by Applicant completely ignores the

foregoing reference on page 5 of the Petition which includes specific mention of the

names of these individuals. Therefore, this Item is aproper amplification of the Petition

and should not be stricken.
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Item 12: ReJp_: Discussion of Each Contention

* Environmental Contention A, page 50.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time -
that the contention is admissible for the reasons found by the Board in a
different proceeding involving a different application.

Petitioners' Answer:

This Item focuses the arguments previously made in the Petition'' in direct

response to the Applicant Response at 27 ("[t]here is no discussion associated with EC-A

at all and the contention is therefore flawed - both procedurally and substantively - on

its face") and NRC Staff Response at 29. Applicant's general objection to applying the

doctrine of collateral estoppel is discussedabove and, for such reasons, such collateral

estoppel arguments are in response to the answers and are not new arguments or bases.

In fact, the Petition was obviously drafted in contemplation of the application of the rule

of collateral estoppel to avoid re-litigating issues that were fully litigated in the

Expansion Proceeding. In this manner, Petitioners' statements about the application of

collateral estoppel in this Proceeding are an amplification of what was in the originally

filed Petition.

Accordingly, this Item should not be stricken.

'i Petition at 4 (incorporating by reference the opinions of Dr. LaGarry, Mr. Robinson,
Dr. Abitz and JR Engineering); at 21; noteEnvironmental Contention A is intentionally
framed to be identical with Contention A in LBP108-06.



Item 13: Regply: Discussion of Each Contention

* Environmental Contention B, page 50Q5 1.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time - that
the contention is admissible for the reasons found by the Board in a different
proceeding involving a different application.

Petitioners' Answer:

This Item focuses the argumentspreviously made in the Petition' 2 in direct

response to the Applicant Response at 28 ("Petitioners do not explain how contamination

of aquifers or surface water could occur or argue that Crow Butte's application is

inadequate to protect public health and safety.") and NRC Staff Response at 30-31.

Aplicant's general objection to applying the doctrine of collateral estoppel is discussed

above (incorporated herein) and, for such reasons, such collateral estoppel arguments are

in response to the answers and are not new arguments or bases. In fact, the Petition was

obviously drafted in contemplation of the application of the rule of collateral estoppel to

avoid re-litigating issues that.were fully litigated in the Expansion Proceeding. In this

manner, Petitioners' statements about the application of collateral estoppel in this

Proceeding are an amplification of what was in the originally filed Petition. Accordingly,.

this Item should not be stricken.

12 Petition at 4 (incorporating by reference the opinions of Dr. LaGarry, Mr. Robinson,

Dr. Abitz and JR Engineering); at 21; note Environmental Contention B is intentionally
framed to be identical with Contention B in LBP208-06.



Item 14: Reply: Discussion of Each Contention

* Environmental Contention C, page 51-52.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time -
that the contention is admissible for the reasons found by the Board in a
different proceeding involving a different application.

Petitioners' Answer:

This Item focuses the arguments previously made in the Petition"3 in direct

response to the Applicant Response at 30-31 and at 34, which omit any reference to the

Board's finding concerning climate change in LBP-08-06 ("petitioners merely offer

general statements that climate change should be considered without explaining what

information in the application is deficient or how it should be changed. Moreover,

petitioners have not demonstrated that issues related to climate change cannot be

addressed through the NRC's normal regulatory processes or even that failure to consider

climate change would result in any adverse environmental impact"), Applicant Response.

at 30-31, and NRC Staff Response at 32 ("Petitioners fail to put forth information to

contradict the Applicant's meteorological information, or cite a regulatory requirement to

support the Contention.")

Applicant's general objection to applying the doctrine of collateral estoppel is

discussed above (incorporated herein) and, for such reasons, such collateral estoppel

arguments are in response to the answers and are not new arguments or bases. In fact, the

Petition was obviously drafted in contemplation of the application of the rule of collateral

estoppel to avoid re-litigating issues that were fully litigated in the Expansion

13 Petition at 4 (incorporating by reference the opinions of Dr. LaGarry, Mr. Robinson,
Dr. Abitz and JR Engineering), at 6-7, 26, and M



Proceeding. In this manner, Petitioners' statements about the application of collateral

estoppel in this Proceeding are an amplification of what was in the originally filed

Petition.

Further, Applicant fails to recognize the incorporation by reference at pages 6-7 of

the Petition of: Climactic and Hydrologic Trends in the Western U.S.: A Review of

Recent Peer- Reviewed Research, Udall, WWA and Bates (Intermountain West Climate

Summary, January 2007); Climate Change 2007: Synthesis Report, An Assessment of the

Intergovernmental Panel on Climate Change, adopted section by section at IPCC Plenary

XXVII (Valencia, Spain, 12-17 November 2007); and Climate Change, Water Quality

and the Future: Lessons from the Western Water Assessment, Western Coalition of Arid

States, February 23, 2006, wwa.colorado.edu.

Accordingly, this Item should not be stricken.

Item 15: Reply: Discussion of Each Contention

Environmental Contention D, page 52- 53.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time - that
the contention is admissible for the reasons found by the Board in a different
proceeding involving a different application.

Petitioners' Answer:

This Item focuses the arguments previously made in the Petition' 4 in direct

response to the Applicant Response at 31-32 ("[t]o the extent that petitioners are

14 Petition at 4 (incorporating by reference the opinions of Dr. LaGarry, Mr. Robinson,
Dr. Abitz and JR Engineering), at 5-6 (incorporating Affidavits of Winona LaDuke
(ML080700706), Rita Long Visitor Holy Dance (ML080660092), Beatrice Long Visitor
Holy Dance (ML080660093), Mona Ann Polacca (ML080660091), Flordemayo
(ML080660094), and Harvey Whitewoman (ME080660097), and at 26-28.



challenging actions permitted under the current NRC license, this is an impermissible

challenge to already-authorized activities and is outside the scope of the license renewal

proceeding" [no citation]), and NRC Staff Response at 32-33 ("[t]he Affidavits of

Beatrice Long Visitor, Loretta Cook, Joe American Horse, Sr. and Thomas Cook fail to

demonstrate qualifications.. .or... analysis related to.. .the adulteration of water.")

It is noteworthy that Applicant chose to assert the principle of Section 2.335(a)

without citation. In fact, such an argument is in direct contravention of the Board's

express holding in LBP-08-06 that Section 2.335(a) does not apply to license conditions.

Id. at 100. Petitioner was required to include the relevant language from LBP-08-06 in

order to correct a potential misimpression that would be left with the Board by

Applicant's unsupportable argument that challenges to license conditions are somehow

not permitted.

Applicant's general objection to applying the doctrine of collateral estoppel is

discussed above (incorporated herein) and, for such reasons, such collateral estoppel

arguments are in response to the answers and are not new arguments or bases. In fact, the

Petition was obviously drafted in contemplation of the application of the rule of collateral

estoppel to avoid re-litigating issues that were fully litigated in the Expansion

Proceeding. In this manner, Petitioners' statements about the application of collateral

estoppel in this Proceeding are an amplification of what was in the originally filed

Petition. Accordingly, this Item should not be stricken.
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Item 16: Repl: Discussion of Each Contention

- Technical Contention B, page 54.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time -
that the contention is admissible for the reasons found by the Board in a
different proceeding involving a different application.

Petitioners' Answer:

This Item focuses the arguments previously made in the Petition15 in direct

response to the Applicant Response at 34 ("Petitioners provide no information - no

explanation, no basis, no facts, no expert opinion - in support of this contention.") and

NRC Staff Response at 36-37.

Applicant's general objection to applying the doctrine of collateral estoppel is

discussed above (incorporated herein) and, for such reasons, such collateral estoppel

arguments are in response to the answers and are not new arguments or bases. In fact, the

Petition was obviously drafted in contemplation of the application of the rule of collateral

estoppel to avoid re-litigating issues that were fully litigated in the Expansion

Proceeding. In this manner, Petitioners' statements about the application of collateral

estoppel in this Proceeding are an amplification of what was in the originally filed

Petition.

Accordingly, this Item should not be stricken.

Petition at 4 (incorporating by reference the opinions of Dr. LaGarry, Mr. Robinson,
Dr. Abitz and JR Engineering); at 30; note Technical Contention B is intentionally
framed to be identical with Contention B in LBI608-06.



Item 17: Reply: Discussion of Each Contention

* Technical Contention C, page 54.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time -
that the contention is admissible for the reasons found by the Board in a
different proceeding involving a different application.

Petitioners' Answer:

This Item focuses the arguments previously made in the Petition16 in direct

response to the Applicant Response at 30-31 and at 34, which omit any reference to the

Board's finding concerning climate change in LBP-08-06 ("petitioners merely offer

general statements that climate change should be considered without explaining what

information in the application is deficient or how it should be changed. Moreover,

petitioners have not demonstrated that issues related to climate change cannot be

addressed through the NRC's normal regulatory processes or even that failure to consider

climate change would result in any adverse environmental impact"), Applicant's

Response at 30-31, and NRC Staff Response at 32 ("Petitioners fail to put forth

information to contradict the Applicant's meteorological information, or cite a regulatory

requirement to support the Contention.")

Applicant's general objection to applying the doctrine of collateral estoppel is

discussed above (incorporated herein) and, for such reasons, such collateral estoppel

arguments are in response to the answers and are not new arguments or bases. In fact, the

Petition was obviously drafted in contemplation of the application of the rule of collateral

estoppel to avoid re-litigating issues that were fully litigated in the Expansion

16 Petition at 6-7, 26, and 30. 27



Proceeding. In this manner, Petitioners' statements about the application of collateral

estoppel in this Proceeding are an amplification of what was in the originally filed

Petition.

Further, Applicant fails to recognize the incorporation by reference at pages 6-7 of

the Petition of: Climactic and Hydrologic Trends in the Western U.S.: A Review of

Recent Peer- Reviewed Research, Udall, WWA and Bates (intermountain West Climate

Summary, January 2007); Climate Change 2007: Synthesis Report, An Assessment of the

Intergovernmental Panel on Climate Change, adopted section by section at IPCC Plenary

XXVII (Valencia, Spain, 12-17 November 2007); and Climate Change, Water Ouality

and the Future: Lessons from the Western Water Assessment, Western Coalition of Arid

States, February 23, 2006, wwa.colorado.edu.

This is permissible amplification and focus of arguments and, accordingly, this

Item should not be stricken.

Item 18: Reply: Discussion of Each Contention

• Technical Contention E, page 55.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time -
that "basic safety precautions require a back-up power source" and
"q uestion how a negative bleed can be maintained" in the event of a power
outage.

Petitioners' Answer:

This Item was noted in the Petition at p30 as part of Technical Contention D

("failure to maintain backup power"). This Item is in response to Applicant' Response at

37-38 ("[t]here is no regulatory or safety basis provided, nor any expert or factual
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support, for this portion of the contention..") As a result, in addition to being a focusing

of arguments in response to specific arguments made by Applicant in its Response, this

Item is an amplification of the statements in the Petition the need to maintain back-up

power to avoid failures of safety systems. Accordingly, this Item should not be stricken.

Item 19: Reply: Discussion of Each Contention

Technical Contention G, page 56-57.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time -
that "[i]t is Applicant's responsibility under Section 40.9 and the AEA to
disclose the information in a way that is fundamentally understandable by
the average member of the public."

Petitioners' Answer:

This Item was included in direct response to Applicant's response at 40 ("The

petition does not identify a specific requirement that Crow Butte analyze mine unit

activities in correlation with excursions and radiological emissions or otherwise show that

data used by Crow Butte is inadequate"), and to NRC Staff Response at 40-41 (omitting

to address Petitioner's allegation that Applicant failed to analyze mine unit activities in

correlation with excursions and radiological emissions). Petitioners' Reply at 56-57

merely focuses the arguments based on the need for the LRA to provide information

under Section 40.9 so that the public can understand the information presented.

Otherwise, if the goal of the LRA was not to provide understandable public

disclosure, the entire application and licensing process would be. a fraud. Implicit in

Section 40.9 is a requirement that the information disclosed not contain any omissions of

information required to be disclosed so that the information that was disclosed will not be
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misleading to a member of the general public. See Petition at 47-49 (including footnotes

6-7). After reading Applicant's and NRC Staff's answers it became clear that Petitioners

needed to flesh out the arguments that were stated in the Petition for purposes of clarity.

Accordingly, this Item explains why full disclosure is important from the perspective of a

member of the public.

This Item also is an amplification of the statements in the Petition at 47-49.

Therefore, this Item should not be stricken.

Item 20: Regply: Discussion of Each Contention

Miscellaneous Contention A, page 58-60.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time -
that the contention is admissible for the reasons found by the Board in a
different proceeding involving a different application. Petitioners also make
new arguments regarding collateral estoppel.

Petitioners' Answer:

This Item focuses the arguments previously made in the Petition' 7 in direct

response to the Applicant Response at 42-43 ("[a]s an initial matter, to the extent

petitioners purport to challenge consultation regarding the pending amendment

application for the North Trend Expansion, such a challenge is outside the scope of this

license renewal proceeding, which is focused on renewal of the current license") and NRC

Staff Response at 41-42 ("the proposed amendment to the license at North Trend in

Chadron, Nebraska is not part of this license renewal application proceeding.")

Applicant's argument ignores that Section 7.12.4.2 of the LRA specifically

Petition at 5-8; at 31; note Miscellaneous Contention A is intentionally framed to be

identical with Contention C in LBP-08-06.. 30



describes the North Trend Expansion as the "Satellite Facility." In this manner,

Applicant made the North Trend issues part of this Proceeding.

Applicant's general objection to applying the doctrine of collateral estoppel is

discussed above(incorporated herein) and, for such reasons, such collateral estoppel

arguments are in response to the answers and are not new arguments or bases. In fact; the

Petition was obviously drafted in contemplation of the application of the rule .of collateral

estoppel to avoid re-litigating issues that were fully litigated in the Expansion

Proceeding. In this manner, Petitioners' statements about the application of collateral

estoppel in this Proceeding are an amplification of what was in the originally filed

Petition..

This Item also is an amplification of the statements. concerning Native American

rights, in the Petition incorporating by reference Petitioners' Memorandum of Law

Concerning Indigenous Rights, Etc. (ML080640548), and Petitioners' references in the

Petition to indigenous rights, including Petition at 3 (footnote 1), (incorporating Response

to NRC Brief regarding treaties, etc. (ML080720327) and Response to Applicant's Brief

regarding treaties, etc. (ML080720326), OST's Brief of Amicus Curiae

(ML080660206), and in the Petitionat page 7, incorporating by reference: Fort Laramie

Treaty of 1851, Fort Laramie Treaty of 1868; UN Declaration on the Rights of the

World's Indigenous Peoples ("Declaration"), Article 32 (General Assembly Resolution

A/61/L.67 of 7 September 2007; International Covenant on Civil and Political Rights

(ICCPR), adopted by General Assembly Resolution 2200A (XXI), December 16, 1966,

entered into force March 23, 1976 in accordance with Article 49 thereof, ratified by US
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Senate, 102nd Cong. 2nd Sess., Exec. Rept. 102-23 (March 24, 1992);

http://www2.ohchr.org/cnglish/law/ccpr.htm; American Indian Religious Freedom Act

(AIRFA), 42 U.S.C. 1996; Religious Freedom Restoration Act (RFRA), 42 USC Section

2000bb, et seq.; 42 USC Section 2000bb-1.2; Native American Graves Protection and

Repatriation Act (NAGPRA), 25 USC Sections 3001-3013; "Government-to-Government

Relations with Native American Tribal Governments", 59 Fed. Reg. 22951, 1994 WL

16189198 (April 24, 1994); Executive Order No. 13175, Consultation and Coordination

With Indian Tribal Governments, 65 FR 67249, 2000 WL 1675460 (Pres.tExec.Order

Nov 06, 2000); M.C. Woods, Indian Land and the Promise of Native Sovereignty: The

Trust Doctrine Revisited, Utah L. Rev. 1471 (1994); James R. Walker, Lakota Belief and

Ritual, University of Nebraska Press, R. DeMallie and E. Jahner, Ed. (1991).

Accordingly, this Item should not be stricken.

Item 21: Rep•y: Discussion of Each Contention

Miscellaneous Contention D, page 61-62.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time -
that contamination of water infringes upon their Winters rights.

Petitioners' Answer:

This Item focuses the arguments previously made in the Petition' 8 in direct

response to the Applicant Response at 46 ("There is no discussion associated with the

proposed contention at all") and NRC Staff Response at 42 ("[t]his contention neither

challenges the adequacy of the LRA nor provides a basis in fact or law under NRC

regulations that require a discussion of Winters' Rights" and suggests that Winters rights

18 Petition at 5-7, 14-15, 17-18,. 32



may only be exercised by the Tribe and not tribal members.) This required Petitioners to

reply with specific references to the rights and that they may be exercised by tribal

members under the Puyallup Tribe and Sohappy cases.

This Item also is an amplification of the statements concerning Native American

rights, including Winters rights, in the Petition at page 5, incorporating by reference

Petitioners' Memorandum of Law Concerning Indigenous Rights, Etc. (ML080640548),

and Petitioners' references in the Petition to indigenous rights, including Petition at 3

(footnote 1), Petition at 5 (incorporating Response to NRC Brief regarding treaties, etc.

(ML080720327) and Response to Applicant's Brief regarding treaties, etc.

(ML080720326), OST's Brief of Amicus Curiae (ML080660206), and in the Petition at

page 7, incorporating by reference: Fort Laramie Treaty of 185.1, Fort Laramie Treaty of

1868,; M.C. Woods, Indian Land and the Promise of Native Sovereignty: The Trust

Doctrine Revisited, Utah L. Rev. 1471 (1994); James R. Walker, Lakota Belief and

Ritual, University of Nebraska Press, R. DeMallie and E. Jahner, Ed. (1991). See also,

Petition at 32 ("contaminants that flow into the White River or along the White River

may result in contamination downstream at Pine Ridge Indian Reservation, which would

violate hunting, treaty and Winters rights. ")

This shows that this Item merely focuses arguments in response to the answers and

legitimately amplifies statements made in the Petition. Accordingly, this Item should not

be stricken.
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Item 22: Rep.ly: Discussion of Each Contention

* Miscellaneous Contention F, page 63.

Applicant's Bases for Striking: Petitioners provide new bases in support
of contention admissibility. In particular, they argue - for the first time -
that hunting and fishing rights are impacted when-game eats certain food or
bioaccumulation occurs. Further, the original contention contained no
reference to Mr. Davis.

Petitioners' Answer:

This Item was included to focus the arguments in direct response to Applicant's

Response at 49 ("Petitioners have not provided a specific statement of law or fact or an

explanation of the proposed contention, nor have they demonstrated that the contention is

within the scope of the proceeding or that it raises issues that are material to the findings

that the NRC must make,") and the NRC Staff Response at 43-44 ("This contention

neither challenges the adequacy of the LRA nor provides a basis in fact or law under

NRC regulations that require that the license renewal application address hunting and

fishing rights.")

Rather than providing new information, Petitioners merely describe, with reference

to Lester "Bo" Davis' Affidavit, the impact on the hunting and fishing rights as applied in

this case where we have alleged contamination of The White River. It logically follows,

but was expressly stated in the Reply, that contamination of plants and animals that

would be eaten by a Lakota Petitioner would run afoul of his or her hunting and fishing

rights.

Contrary to Applicant's assertions, the Petition contained two affidavits from Mr.

Davis, both of which support his assertion of hunting and fishing rights. See also,
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Petition at 32 ("contaminants that flow into the White River or along the White River

may result in contamination downstream at Pine Ridge Indian Reservation, which would

violate hunting, treaty and Winters rights. ") This Item is a legitimate amplification of

such portions of the Petition.

There are no new arguments or bases here. Accordingly, this Item should not be

stricken.

Item 23: Reply: Discussion of Each Contention

Miscellaneous Contention G, page 65.

Applicant's Bases for Striking: Petitioners provide new bases in support of
contention admissibility. In particular, they argue - for the first time - that
the change of ownership in 1998 violates the due process clause or somehow
warrants a hearing at this time.

Petitioners' Answer:

This Item was included in response to Applicant's Response at,53-54 ("Thus,

contrary to petitioners' unsupported arguments, Crow Butte clearly notified the NRC of

the proposed change in ownership, and sought (and received) prior approval, in writing,

of the proposed change in conformance with 10 C.F.R. § 40.46") and the NRC Staff

Response at 44 ("Petitioners' claim related to concealment of foreign ownership is

outside the scope of these proceedings.") It is disingenuous for Applicant to say that

Petitioners "argue for the first time" that the change of ownership in 1998 violates due

process and warrants a hearing. Motion at 9. Petitioners have been making this
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argument for almost a year in the Expansion Proceeding and from the outset of this

Proceeding.

Specifically, Petitioners noted in the Reply, and once again reiterate here, that the

public was never notified of the change of ownership - which is the same as Petitioners'

long-standing claim that CBR's foreign ownership has been intentionally concealed from

the public. See.Petition at 5 (Consolidated Response to the NRC & Applicant re

Contention E & Subpart G, (ML081760301), Attachments & the May 23 Brief on

Contention E/Subpart G, (ML081570141), 11-12, 15-16, 18-19, 36-41, and 43-60.

The complained of discussion in the first full paragraph onpage65 of the Reply is

simply an amplification of the foregoing portions of the Petition and serves to focus the

arguments in direct response to the answers of Applicant and the NRC Staff.

Accordingly, this Item should~not be stricken.

ORAL ARGUMENT REQUESTED

In the event that the Board intends to strike any portion of the Reply other than the

reference to the Johns Hopkins Study on pages 9-10 thereof (Footnote 6), Petitioners

hereby request oral argument on the Items intended to be stricken, to be scheduled at the

outset of the two-day hearing already set for September 30-October 1 in Chadron, NE.
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CONCLUSION

For all the foregoing reasons, the Board should deny Applicant's Motion to Strike

Portions of Petitioners' Reply in its entirety.

Dated this 2 5 1h day of September, 2008.

Respectfully submitted,

David Frankel
Attorney for Petitioners
P. O. Box 3014
Pine Ridge, SD 57770
308-430-8160
E-mail: arm.legal(-gmail.com
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Strategic Keys to Licensing Uranium Recovery Facilities

Earlier this year, the Nuclear Regulatory Commission ("NRC") held a Uranium Recovery
Workshop at its headquarters in Rockville, Maryland. The purpose of the workshop was to
provide a forum for the NRC staff to describe its licensing and regulatory programs. Importantly,
in our view, the workshop highlighted the challenges facing the uranium industry in the coming
years.

The uranium mining industry's ability to capture the rising price of uranium and achieve
commercially successful production hinges on the NRC's ability to meet the aggressive licensing

goals of the industry. The NRC will only be able to meet these goals if (1) applicants prepare
comprehensive and organized applications, and (2) the NRC is able to provide a stable and
predictable regulatory environment. These objectives, in turn, can only be realized if the agency
has in place adequate resources, and applicants understand and assertively manage the licensing

process, including efficient and timely conduct of any hearing.

Resou rces and Budgeting

The NRC expects to receive between seven and 14 applications for an In Situ Leach ("ISL") and
conventional uranium mills in the next two to three years. This level of activity far exceeds that
anticipated by the agency as recently as two years ago. Although the NRC has recently attempted
to ramp up its budget to meet the industry's growing needs (e.g., requesting more than a doubling

of staff for FY 2008), years of declining interest in the domestic uranium industry have taken a
toll. As a result, the NRC may be forced to prioritize its resources, perhaps reviewing only the

most complete and highest-quality applications. Indeed, the NRC emphasized that it would

review applications not necessarily in the order received, but in the order in which the NRC
accepted applications for docketing. To this end, the NRC indicated that it would be conducting
a 90-day "key" technical issue review instead of-the typical 30-day "acceptance" review to reject
applications that lack the requisite detail or technical information. This tollgate approach to the
NRC's licensing review only serves to emphasize the need for applicants to understand the
NRC's unique licensing processes.

NRC Licensing Process

Broadly speaking, a license application for an ISL or conventional dranium mine consists of two
primary reviews: a safety review and an environmental review. The safety portion of the

application should contain the technical and geotechnical information needed to support a
determination that the project does not pose a risk to public health and safety, while the
applicant's environmental report will be used to support the agency's review required by the
National Environmental Policy Act ("NEPA").

www.winston.corn



WINSTON
& STRAWNLO

BRIEFING 2

On the safety side, the NRC will review an application
against its guidance documents, such as NUREG-1569,
"StandardReview Plan for In Situ Leach Uranium Extraction
License Applications.". The length (and cost) of the NRC's
review is driven by the number of Requests for Additional

Infommation ("RAIs") that the NRC must send to the applicant.
In our view, the best way to optimize the NRC's safety review
is to submit a complete and high-quality application at the
outset and endeavor to respond quickly to RAts.

On the environmental side, the NRC has indicated that it
intends to prepare a full Environmental Impact Statement
("EIS") for both ISL and conventional uranium mills. The
environmental review is likely to be the critical path for
license issuance, with the agency predicting 18-24 months to
prepare the EIS; However, the agency also cautioned that for
ISL applications, at least one year of background water
quality monitoring is needed to support a calculation of
"background" for remediation purposes. We believe that the
NRC should be able to prepare an EIS more quickly, though
it will require discipline on the part of the NRC and- an
applicant. The NRC recently announced that it will be
preparing a Generic Enviromnental Impact Statement for ISL
mining, which should further streamline licensing reviews.

The biggest wildcard in the licensing process is the NRC's
public hearing process. Although the NRC will not publish a
Notice of Opportunity to Request a Hearing for uranium
recovery, license applications, the agency will publish the
receipt of such an application on its website. Potential
intervenors (e.g., local environmental or anti-nuclear groups)

can request a hearing and submit proposed contentions
alleging deficiencies in the application. If the NRC receives
a request for a hearing, it will designate a presiding officer
(i.e., an independent "judicialbody" comprised.of either a
single judge or a three-judge panelchosen from the NRC's
Atomic Safety and Licensing Board panel) to decide whether
to grant a hearing. If contentions are admitted, a trial-like
hearing will beheld tinder the agency's rules of practice in 10
C.F.R. Part 2, Subpart L. As the tortured history of the Hydro

Resources ISL licensing proceeding suggests, a hearing, if

granted, can lead to considerable delay (and cost), As a
result, every effort should be taken to reduce the risk of
admitted contentions.

Strategic Keys to SucLcess

To be successful - that is, to minimize the time and the cost
of the NRC licensing process and to maximize the NRC
resources available to review an application - ISL and
conventional uranium mill applicants must consistently and
effectively manage the NRC's licensing process. To this end,
we offer the following strategic keys:

. Develop a clear licensing schedule with the NRC prior

to submission that includes specific milestones for key
actions (e.g., DEIS, RAIs, EIS, SER, etc.).

. Submit a complete and high-quality application.

. Avoid common pitfalls that have plagued prior uranium
recovery license applications and licensing reviews.

* Anticipate and strongly confront petitions to intervene
immediately to reduce the risk of a hearing.

Though the NRC may strive for a stable predictable process,
in practice, predictability does not come easily.

Winston & Strawn's Nuclear Regulatory Practice

Winston & Strawn's nuclear regulatory practice has been
engaged in virtually every aspect of nuclear regulation for 30.
years. Our nuclear regulatory practice has the experience
needed to achieve early success in the areas described above,
paying dividends in both time and cost. Our attorneys
include a former NRC commissioner and a hydrogeologist
who has experience in ISL adjudication/litigation that is
matched by only a few practitioners. In short, we offer
strategic advice and counsel that can simplify the licensing
process and help achieve the predictability that underlies

commercial success.

If you would like to learn more about streamlining the NRC's review of ISL or conventional uranium mill applications
or if you simply want more information about the NRC's public hearing processes, please contact one of the
Winston & Strawn attorneys listed below:

Washington, D.C.

James R. Curtiss

David A. Repka

Tyson R. Smith

(202) 282-5000

jcurtiss@winston.com

drepka@winston.com

trsmith@winston.com

(202) 282-5751

(202) 282-5726

(202) 282-5756

These materials have been prepared by Winston & Strawn LLPfor informational purposes onlv and are not legal adkice. Receipt n/this
information does not create an attornev-client relationship. Copyright © 2007. Winston & SRawn LLP














