September 26, 2008

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

CROW BUTTE RESOURCES, INC. Docket No. 40-8943

(License Amendment for the North Trend ASLBP No. 07-859-03-MLA-BDO1

Expansion Area)

NRC STAFF’'S RESPONSE TO PETITONERS’ MOTION FOR SANCTIONS

The NRC staff (“Staff”) herein responds to “Petitioners’ Answer to NRC Withdrawal of
Motion for Partial Reconsideration of August 19, 2008 Order”” filed by Consolidated Petitioners?
(“Petitioners”) in response to the Staff's withdrawal of its motion for partial reconsideration.?
“[Blecause [Staff’s withdrawal was] wasteful of the parties’ and judicial resources in this case,”
Petitioners request that the Board “refuse to accept the withdrawal of its Motion for Partial

Reconsideration or, in the alternative, should order the NRC Staff to pay $1,500 to Petitioners

for wasting [their] time and resources after rejecting [their] compromise proposal.”* The Staff

! “Petitioners’ Answer to NRC Withdrawal of Motion for Partial Reconsideration of August 19,
2008 Order” (“Petitioners’ Motion”) (dated Sept. 22, 2008). Even though procedurally deficient as a
motion, the Staff regards said filing of the Petitioners as a motion and responds in accordance with 10
C.F.R. § 2.323(c).

% The Consolidated Petitioners include Beatrice Long Visitor Holy Dance, Joe American Horse,
Sr., Debra White Plume, Loretta Afraid of Bear Cook, Thomas Kanatakeniate Cook, Dayton O. Hyde,
Bruce Mclntosh, Afraid of Bear/Cook Tiwahe, American Horse Tiospaye, Owe Aku/Bring Back the Way,
and Western Nebraska Resources Council.

® “NRC Staff's Motion for Partial Reconsideration and Response to the Board’s Order of August
19, 2008” (dated Aug. 29, 2008); “NRC Staff's Withdrawal of its Motion for Reconsideration and
Response to Petitioners’ Motion to Strike NRC Staff's Motion for Partial Reconsideration and Response
to the Board’s Order of August 19, 2008,” at 2-3 (dated Sept. 16, 2008).

* Petitioners’ Motion at 2.
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interprets Petitioners’ request as a motion to sanction the Staff for the purportedly improper
withdrawal of its motion for partial reconsideration. In response thereto, the Staff asserts that,
by withdrawing its motion for partial reconsideration, it did not circumvent any obligation set
upon in it in the course and conduct of this proceeding®—nor did it engage in prejudicial or bad-
faith behavior.®

Pursuant to a telephone conversation on the morning of September 4, 2008 between
Counsel for Petitioners, David Frankel, and Counsel for Staff, Brett Klukan, Mr. Frankel
proposed a compromise, wherein Petitioners would refrain from filing a motion to strike if the
Staff were to voluntarily withdraw its motion for reconsideration before the following Monday.
Later that same day, Counsel for Staff communicated by electronic mail to Counsel for
Petitioners that the Staff rejected the offer. Following receipt of Petitioners’ motion to strike,’
the Staff reevaluated the necessity of its motion for partial reconsideration and, in light of its
reconsideration, the Staff withdrew its motion. The Staff was not bound to the position it took
with regard to the compromise suggested by Counsel for Petitioners. Nothing prevented the
Staff from withdrawing its motion at the time that it did. Nor did such withdrawal constitute
prejudicial or bad-faith behavior towards the Petitioners.

Petitioners’ request to be monetarily reimbursed for the cost of the preparation of their

motion to strike appears to be inconsistent with the general principle that appropriated funds are

° See Statement of Policy on Conduct of Licensing Proceedings, CLI-81-08, 13 NRC 452, 454
(1981) (“When a participant fails to meet its obligations, a board should consider the imposition of
sanctions against the offending party.”).

® See Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), CLI-01-1, 53
NRC 1, 7 (2001) (“Licensing boards have broad discretion to sanction willful, prejudicial, and bad-faith
behavior.”).

” “Petitioners’ Motion to Strike NRC Staff's Motion for Partial Reconsideration dated August 29,
2008” (dated Sept. 8, 2008).
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only available to pay a sanction or penalty against the NRC only if there is specific statutory
authority expressly waiving the NRC's sovereign immunity and, in addition, providing for use of
such funds.® No statute exists, of which Counsel for Staff is aware, that would grant the Board
authority to impose the payment of monies upon the Staff as a sanction or as recompense for
Petitioners’ expense in responding to Staff's motion for partial reconsideration. In fact, a statute
expressly prohibits the NRC from paying for the costs of or otherwise compensating intervenors,
including that for attorney fees.®

Pursuant to the foregoing, the Board should disregard Petitioners’ Motion in its entirety.

Respectfully submitted,

IRA/

Brett Michael Patrick Klukan
Counsel for NRC Staff

8 See GAO Redbook, Principles of Federal Appropriations Law, 3™ Ed., Vol. I, Ch. 4, p. 4-140-45
(Jan. 2004).

o Energy and Water Development Appropriations Act of 1993, P. L. 102-377, Title V, s. 502 (Oct.
2, 1992) (NRC appropriations shall not "be used to pay the expenses of, or otherwise compensate,
parties intervening in regulatory or adjudicatory proceedings..."); see also Availability of Funds for
Payment of Intervenor Attorney Fees - Nuclear Regulatory Commission, 62 Comp. Gen. 692, 695 (Sept.
29, 1983) ("The plain terms of section 502 ... unambiguously prohibit the use of appropriated funds for
payments of any kind to intervenors.").
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing “NRC STAFF’'S RESPONSE TO
PETITONERS’ MOTION FOR SANCTIONS” has been served upon the following through
deposit in the NRC’s internal mail system, with copies by electronic mail, as indicated by an

asterisk, or by deposit in the U.S. Postal Service, as indicated by double asterisk, with copies by

electronic mail this 26" day of September, 2008:

Administrative Judge * **

Ann Marshall Young, Chair

Atomic Safety and Licensing Board Panel
Mail Stop: T-3 F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-mail: AMY@nrc.gov

Administrative Judge **

Frederick W. Oliver

10433 Owen Brown Road
Columbia, MD 21044

E-mail: FWOLIVER@verizon.net

Office of the Secretary * **

Attn: Rulemakings and Adjudication
U.S. Nuclear Regulatory Commission
Mail Stop: O-16 G4

Washington, D.C. 20555

E-mail: HEARINGDOCKET@nrc.gov

Office of Commission Appellate
Adjudication * **

Mail Stop: O-16 G4

U.S. Nuclear Regulatory Commission

Washington, D.C 20555

E-mail: OCAAmail@nrc.gov

Administrative Judge * **

Richard F. Cole

Atomic Safety and Licensing Board Panel
Mail Stop: T-3 F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-mail: RFC1@nrc.gov

Bruce Ellison, Esq. **
PO Box 2508

Rapid City, SD 57709
bellidlaw@aol.com
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Debra White Plume **

P.O. Box 71

Manderson, SD 57756
E-mail: LAKOTA1@gwtc.net

Owe Aku, Bring Back the Way **
Attn: Debra White Plume

P.O. Box 325

Manderson, SD 57756

E-mail: LAKOTA1@gwtc.net

David Frankel, Esq. **

P.O. Box 3014

Pine Ridge, SD 57770
Email: arm.legal@gmail.com

Thomas Kanatakeniate Cook **
1705 S. Maple Street

Chadron, NE 69337

E-mail: tcook@indianyouth.org

Slim Buttes Agricultural Development
Corporation **

Attn: Thomas K. Cook

1705 S. Maple Street

Chadron, NE 69337

E-mail: simbttsag@bbc.net

Western Nebraska Resources Council **
Attn: Buffalo Bruce

P.O. Box 612

Chadron, NE 69337

E-mail: buffalobruce@panhandle.net

Mark D. McGuire, Esq. **
McGuire and Norby

605 South 14th Street, Suite 100
Lincoln, NE 68508

E-mail: mdmsjn@alltel.net

Tyson R. Smith, Esq. **
Winston & Strawn LLP

1700 K St. NW

Washington, DC 20006
E-mail: trsmith@winston.com

Crow Butte Resources, Inc. **

Attn: Stephen P. Collings

141 Union Blvd., Suite 330
Lakewood, CO 80228

E-mail: steve collings@cameco.com

Johanna Thibault **

Board Law Clerk

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-mail: JRT3@nrc.gov

Mario Gonzalez, Esq. **
Elizabeth Maria Lorina, Esq. **
522 7th Street, Suite 202

Rapid City, SD 57701

E-mail: elorina@gnzlawfirm.com

Harold S. Shepherd, Esq. **
Center for Water Advocacy
90 W. Center St.

Moab, UT 84532

E-mail: waterlaw@uci.net

Marc A. Ross, Esq. **

Rock the Earth

1536 Wynkoop St., Suite B200
Denver, CO 80202

E-mail: marcr@rocktheearth.org

IRA/

Brett Michael Patrick Klukan
Counsel for NRC Staff
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