
 

September 26, 2008 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
 
In the Matter of: 
 
CROW BUTTE RESOURCES, INC. 
 
(License Renewal) 

) 
) 
) 
) 
) 
) 

Docket No. 40-8943 
 
ASLBP No. 08-867-02-OLA-BD01 

 
JOINT MOTION FOR EXTENSION OF TIME 

 
Pursuant to 10 C.F.R. § 2.323, Crow Butte Resources, Inc. (“Crow Butte” or “the 

Applicant”) files this joint motion on behalf of Crow Butte and the Nuclear Regulatory 

Commission (“NRC”) Staff requesting that the Atomic Safety and Licensing Board (“Board”) 

grant an extension of time for each to file a response to the Petitioners’ request for leave to file a 

new contention, dated September 22, 2008.1 The Petition seeks admission of a late-filed 

contention in this proceeding alleging a connection between low-level arsenic in water released 

from the Crowe Butte facility and pancreatic failures such as diabetes and cancer.   

The Applicant and the NRC Staff received the Board’s September 24, 2008 Order 

(Regarding Tour of Reservation), and will be prepared, as best as possible given the limited time 

available, to address the Petitioners’ late-filed contention in oral argument.  While Applicant and 

NRC Staff recognize efficiencies related to oral responses next week, both the Applicant and 

NRC Staff would still like an opportunity to file a written response to the Petitioners’ late-filed 

contention in order to allow full consideration and response to the issues.   

                                                 
1  “Petition for Leave to File New Contention Re: Arsenic,” dated September 22, 2008 

(“Petition”). 
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For the following reasons, the Applicant and NRC Staff request an extension of 

time to October 13, 2008, for filing a response to the Petitioners’ late-filed contention.2  First, the 

Applicant and NRC Staff are attending a pre-hearing conference in this matter.  The Board has 

scheduled the pre-hearing conference for September 30th, continuing through October 1st, if 

necessary.  The Board has also included a day of visits to the Pine Ridge Indian Reservation and 

the Crow Butte site.  This three-day pre-hearing conference combined with two days of travel to 

and from Nebraska will occupy counsel for the Applicant and NRC Staff for the week of 

September 30th through October 3rd, and will inhibit their ability to effectively respond in 

writing to Petitioners’ late-filed contention in this proceeding. 

Applicant and NRC Staff are also requesting an extension of time to respond to 

Petitioners’ late-filed contention because, in its August 21, 2008 Order, the Board indicated that 

the parties had fourteen days to respond to contentions.  If the Applicant were to abide by the 

Order, a response to the Petitioners’ late-filed contention would be due October 6, 2008.3  As 

stated above, counsel for Applicant and the NRC Staff will be attending the pre-hearing 

conference, and this deadline would fall only one business day after counsel and NRC Staff 

return from Nebraska, thus hindering their ability to effectively respond to the Petition.   

                                                 
2  Pursuant to 10 C.F.R. § 2.323(b), counsel for Crow Butte contacted counsel for 

petitioners, who indicated that they do not oppose the motion.   
 
3  We note that the Board cited to a Vermont Yankee Scheduling Order and a Pilgrim 

Scheduling Order to support this deadline. Crow Butte Resources, Inc., Licensing Board 
Order (Regarding Schedule and Guidance for Proceedings) at 3-4.  In the Vermont 
Yankee Order, parties were given twenty-five days to respond to contentions. Entergy 
Nuclear Vermont Yankee, L.L.C., and Entergy Nuclear Operations, Inc., Licensing Board 
Order (Initial Scheduling Order) at 7 (Nov. 17, 2006) (unpublished).  In the Pilgrim 
Order, the Board gave parties ten days to respond to contentions. Entergy Nuclear 
Generation Company and Entergy Nuclear Operations, Inc., Licensing Board Order 
(Establishing Schedule for Proceeding and Addressing Related Matters) at 7-8 (Dec. 20, 
2006) (unpublished).   
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Finally, granting Applicant and NRC Staff an extension of time to respond to 

Petitioners’ late-filed contention will not unduly prejudice the parties, and there are no time 

sensitive matters before the Board. 

  For the above reasons, the Applicant and NRC Staff respectfully request that the 

Board grant the joint motion for an extension of time to October 13, 2008 to file a response to 

Petitioners’ late-filed contention.  

 

 /s/ signed electronically by                 
 Tyson R. Smith 
 Winston & Strawn LLP 
 1700 K Street, N.W. 
 Washington, DC 20006-3817 

 
COUNSEL FOR CROW BUTTE 
RESOURCES, INC. 

 

Dated at Washington, District of Columbia 
this 26th day of September 2008 
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CERTIFICATE OF SERVICE 

  I hereby certify that copies of “JOINT MOTION FOR EXTENSION OF TIME” 
in the captioned proceeding have been served on the following persons via the Electronic 
Information Exchange this 26th day of September 2008. 
 
Hearing Docket 
U.S. Nuclear Regulatory Commission 
Office of the Secretary of Commission 
Mail Stop O-16C1 
Washington, DC  20555-0001 
E-Mail: hearingdocket@nrc.gov 
 

Michael M. Gibson, Chairman 
Administrative Judge 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop T-3F23 
Washington, DC  20555-0001 
E-Mail: mmg3@nrc.gov 
 

Dr. Richard F. Cole 
Administrative Judge 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop T-3F23 
Washington, DC  20555-0001 
E-Mail: rfc1@nrc.gov 
 

Dr. Brian K. Hajek 
Administrative Judge 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop T-3F23 
Washington, DC  20555-0001 
E-Mail: hajek.1@osu.edu 
 

U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop O-15D21 
Washington, DC  20555-0001 
Edward Williamson, Esq. 
E-Mail:elw2@nrc.gov, 
OGCMailCenter@nrc.gov 

Alan S. Rosenthal 
Administrative Judge 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop T-3F23 
Washington, DC 20555-0001 
E-mail: rsnthl@verizon.net; axr@nrc.gov 
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The Oglala Delegation of the Great Sioux 
Nation Treaty Council 
Thomas J. Ballanco, Esq. 
Harmonic Engineering, Inc. 
945 Taraval Avenue #186 
San Francisco, CA  94116 
E-Mail: HarmonicEngineering1@mac.com 
 

Western Nebraska Resources Council 
Chief Joseph American Horse 
Thomas K. Cook and Francis E. Anders 
David Cory Frankel, Esq. 
P.O. 3014 
Pine Ridge, South Dakota  57770 
E-Mail davidcoryfrankel@gmail.com 
 

Winston & Strawn, LLP 
1700 K Street, N.W. 
Washington, DC  20006-3817 
Tyson R. Smith, Esq. 
Counsel for Crow Butte Resources, Inc. 
E-Mail: trsmith@winston.com 

Brett Klukan 
Shahram Ghasemian 
Office of the General Counsel 
U.S. Nuclear Regulatory Commission 
Mail Stop: O-5 D21 
Washington, DC  20555-0001 
E-mail: brett.klukan@nrc.gov, 
shahram.ghasemian@nrc.gov 
 

Owe Oku, Debra White Plume 
and David House 
P. O. Box 2508 
Rapid City, South Dakota  57709 
Bruce Ellison, Esq. 
E-Mail: belli4law@aol.com 
 

Mark D. McGuire, Esq. 
McGuire and Norby 
605 South 14th Street, Suite 100 
Lincoln, NE  68508 
E-Mail: mdmsjn@alltel.net 

Oglala Sioux Tribe 
Elizabeth Lorina, Esq. 
Mario Gonzalez, Esq. 
522 7th Street, Suite 202 
Rapid City, South Dakota  57701 
E-Mail: elorina@gnzlawfirm.com,  
gnzlaw@aol.com 
 

Western Nebraska Resources Council 
Chief Joseph American Horse, Thomas K. 
Cook and Francis E. Anders 
Shane C. Robinson, Esq. 
2814 E. Olive Street 
Seattle, WA  98122 
E-Mail : shanecrobinson@gmail.com 

Thomas K. Cook 
1705 So. Maple Street 
Chadron, NE  69337 
E-Mail: slmbttsag@bbc.net 

Office of Commission Appellate 
Adjudication 
U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
E-Mail: ocaamail@nrc.gov 

 



 3

 /s/ signed electronically by                 
 
 Tyson R. Smith 
 Winston & Strawn LLP 
 101 California St. 
 San Francisco, CA  94111-5894 

 
COUNSEL FOR CROW BUTTE 
RESOURCES, INC. 

 

 

DC:572249.3 
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