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NRC STAFF’'S ANSWER IN SUPPORT OF THE APPLICANT’S MOTION TO STRIKE
PORTIONS OF PETITIONERS’ SEPTEMBER 3, 2008 REPLIES

INTRODUCTION

On September 15, 2008, Crow Butte Resources, Inc. (the “Applicant”) filed a
motion to strike portions of the September 3, 2008 replies of (1) the Consolidated
Petitioners," (2) the Oglala Delegation of the Great Sioux nation Treaty Council (the
“Delegation”) and (3) the Oglala Sioux Tribe (the “Tribe”) (all three collectively
referenced herein as the “Petitioners”).? As discussed below, the Staff, in principal part,

supports the Applicant’s “Motion to Strike Portions of the Petitioners’ Replies.” Hence,

the Staff respectfully submits that the Applicant’s motion to strike portions of the

' The Consolidated Petitioners include Beatrice Long Visitor Holy Dance, Joe American Horse,
Sr., Debra White Plume, Loretta Afraid of Bear Cook, Thomas Kanatakeniate Cook, Dayton O.

Hyde, Bruce Mclintosh, Afraid of Bear/Cook Tiwahe, American Horse Tiospaye, Owe Aku/Bring
Back the Way, and Western Nebraska Resources Council.

2 On September 3, 2008, the Consolidated Petitioners filed their “Reply to Applicant and NRC
Staff Answers to Consolidated Petition to Intervene” (“Consolidated Petitioners Reply”); the
Delegation filed its “Reply to Applicant and NRC Answers to Petition for Leave to Intervene”
(“Delegation Reply”); and the Tribe filed its “Reply to Applicant’s Response to Petition to
Intervene Filed by Oglala Sioux Tribe” (“Tribe Reply”). The Tribe also filed a “Reply to NRC
Staff's Response in Opposition to Petitioner's Request for Hearing and/or to Intervene of the
Oglala Sioux Tribe.”



2.
Petitioners’ replies should be granted, with two exceptions.?

BACKGROUND

Crow Butte Resources, Inc. is licensed to operate an in-situ leach (hereinafter
“ISL”) recovery facility in Crawford, Dawes County, Nebraska.* On November 27, 2007,
CBR sent by letter to the NRC a license amendment application (ADAMS ML073480266
& ML073480267), requesting renewal of its source materials license for a standard 10-
year period. On July 28, 29 and 30, 2008, the Consolidated Petitioners, the Tribe and
the Delegation, respectively, timely filed requests for hearing and a petition for leave to
intervene. On August 22, 2008, the Applicant filed its responses thereto,” and on
August 25, 2008, the NRC Staff filed the same.®

DISCUSSION

In 2004, the Commission modified its regulations “to make the NRC’s hearing

3 Although it supports, in principal part, the Applicant’s motion to strike, the Staff does not share
in the Applicant’s position that the Delegation set forth a new argument by contending that the
Crowe Butte operations impacted the streams, wells and the people. See “Applicant’'s Motion to
Strike Portions of Petitioners’ Replies,” at 10 (Sept. 15, 2008). In addition, the Staff does not
conclude that the three exhibits cited in the Tribe’s reply as noted in the Applicant’s motion to
strike should be excluded given that those exhibits were apparently omitted in error from the
Tribe’s original petition.

* CBR currently possesses source material license SUA-1534.

® “Applicant’s Response to Petition to Intervene Filed by Oglala Delegation of the Great Sioux
Treaty Council,” dated August 22, 2008; “Applicant’s Response to Petition to Intervene Filed by
Oglala Sioux Tribe,” dated August 22, 2008; and “Applicant’s Response to Petition to Intervene
Filed by Consolidated Petitioners,” dated August 22, 2008.

® “NRC Staff's Response in Opposition to Petitioner's Request for Discretionary Intervention and
Petition for Hearing and/or to Intervene of Oglala Delegation of the Great Sioux Nation Treaty
Council,” dated August 25, 2008; “NRC Staff's Response in Opposition to Petitioner's Request for
Hearing and/or to Intervene of the Oglala Sioux Tribe,” dated August 25, 2008; and “NRC Staff
Response in Opposition to Petitioners’ Consolidated Request for Hearing and Petition for Leave
to Intervene of Debra White Plume, Thomas K. Cook, Loretta Afraid of Bear Cook, Dayton O.
Hyde, Bruce Mclintosh, Joe American Horse, Sr., Beatrice Long Visitor Holy Dance, Owe
Aku/Bring Back the Way, Afraid of Bear/Cook Tiwahe, American Horse Tiospaye and Western
Nebraska Resources Council,” dated August 25, 2008.
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process more effective and efficient”,” wherein, inter alia, the Commission established
that “[a]ny reply should be narrowly focused on the legal or logical arguments presented
in the applicant/licensee or NRC staff answer . . .”® Thus, a reply brief may not introduce
new bases for a contention.® Instead, a petitioner may through a reply “legitimately
amplify” issues presented in the original petition.' Accordingly, in the event a new
argument is offered in support of a contention, the Board may strike the new argument
or otherwise exclude the new information from consideration. "'

As opposed to legitimate amplification, Petitioners instead: (1) introduced new
arguments; (2) referred to new documents; and (3) offered new persons in support of
their respective requests for hearing and petitions to intervene. As one example, the
Consolidated Petitioners argue that collateral estoppel should apply -- an argument not
in their original request for hearing and petition to intervene.' Likewise, as another
example, the Delegation disregards the legitimate scope and purpose of a reply brief by

incorporating through reference of all the Consolidated Petitioners’ contentions into its

original petition.” The Tribe also exceeds the legitimate scope of a reply brief by

" 69 Fed. Reg. 2182 (January 14, 2004).
® |d. at 2203; See also Nuclear Management Company, LLC, CLI-06-17, 63 NRC 727, 732 (2006)

63 NRC 727, 731; See Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-
35, 60 NRC 223, reconsideration denied, CLI 04-35, 60 NRC 619 (2004).

'% Nuclear Management Company, LLC, 50-255-LR, 63 NRC 314, 329 (2006) (citing Louisiana
Energy Services, L.P. (National Enrichment Facility) [LES], CLI-04-35, 60 NRC 223,
reconsideration denied, CLI 04-35, 60 NRC 619 (2004).

" See Nuclear Management Company, LLC, 63 NRC 314 (2006); PPL Susquenhanna, LLC,
LBP-07-4, 65 NRC 281 (2007).

'2 Consolidated Petitioners Reply at 2.

(continued. . .)
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offering the novel argument that “legal requirements for ‘organizational standing’ or
t.14

‘representational standing™ should not be applicable to i

CONCLUSION

The Commission has clearly articulated the boundaries of the scope of a reply
brief. The Petitioners have exceeded those boundaries. Therefore, the Staff
respectfully submits that the Applicant’s motion to strike portions of the Petitioners’
replies should be granted (with two exceptions) or otherwise the identified new

information should be excluded from consideration.

Respectfully submitted,
Executed in Accord with 10 CFR
2.304(d)

Shahram Ghasemian

Counsel for the NRC Staff

U.S. Nuclear Regulatory
Commission

Mail Stop O-15 D21
Washington, DC 20555-0001
(301) 415-3591
Shahram.Ghasemian@nrc.gov

Dated at Rockville, Maryland
This 25" day of September, 2008

(. . .continued)
A Delegation Reply at 3.

" Tribe Reply at 4. The Staff’s position is that the standing requirements as set forth under 10
C.F.R. § 2.309(d) and Commission and Board decisions must be followed. The NRC regulations
do not grant a party automatic standing in a proceeding solely based on such party’s sovereign
status. The Staff’s position, however, should not be interpreted as challenging the Tribe’s
sovereignty.
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