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UNITED STATES OF AMERICA -
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAF ETY AND LICENSING BOARD

In _the Matter of Docket Nos. 50-247-LR and |

)
' . ‘ _ ) :50-286-LR
ENTERGY NUCLEAR OPERATIONS, INC. ) -
_ ‘ ‘ ' )
(Indian Point Nuclear Generating Units 2 and 3) ) - .
: : ) September 15,2008

- APPLICANT’S ANSWER TO INTERVENORS’ REQUESTS FOR THE APPLICATION
OF SUBPART G PROCEDURES TO CERTAIN ADNIITTED CONTENTIONS

I INTRODUCTION

Cn July 31, 2008, this Atomic Safety and Licensing Board (“Board” or “ASLE”) granted the
requests for hearing of three betitioners, the State of New. .York, (E‘New York”), Riverkeeper, Inc.
'_(“Riverkeeper”),v and Hudsen Riverkeeper S_ldep Cle‘ar.water' (;‘Clearwater’ ’);1. chéllerrging certain
aspects> of the application of Errtergy-Nuclear Operations, Incr'-(“Enterg')f ’) for the rerreWal of the |
operating licenses for Indian Point __Energ'y.' Cent'er (“IPEC”) Units 2 arid 3., in Buchanan, New York.
~In edmitting certairr of the contentions proff{ered by the at'orementioned pérties, the Board rndicated
* that it “must detenﬁine, under 10 CV.F.R.‘ § 2 .310, the type of hearing procedures to be used for eaeh
atlmitted contentio_n.”2 | |

Accordingly, in its July 31 “Order, the Board directed New York, Riverkeeper émd ‘Clear\.vvater
to file, no later than August 21, 2008, motion's indieating, “for each adrnitted centention, whether

ieach party wishes to proceed pursuant to Subpart G or Subpart L. The Board also required these

parties“ to indicate why they believe Subpart G or Subpart L is more appropriate with respect to each

See Entergy Nuclear Operatzons Inc. (Indian Point Nuclear Gcneratmg Units 2 and 3), LBP-08-13, 68 NRC __(slip
" op. July 31, 2008) (“LBP-08-13" or “July 31 Order”).

2 Jd at227.
Yl '



of their sponsored contentions.' The Board also authorized the Nuclear RegulatOry Commission
" (“NRC”) Staff and Entergy to respond to the intervenorS’ inotions no later than September 15, 2008.4

New York, Rlverkeeper and Clearwater each filed their respective motions on August 21

2008.° As discussed herein, each party asked the Board to apply Subpart G procedures to certain -
admitted contentions. Pursuant to the Board’s July.3 1 Order, Entergy hereby files this consolidated
.én'swer'to the motions of New York, Riuerkeeper, and Clearwater.

For the reasons set forth below, Entergy respectlvely submlts that the Board should deny all
 three motions. Under 10 C.F.R. Part 2, Subpart L constitutes the default hearing track for power
reactor licensing matters, including license renewal proceedings conducted under 10 C.F.R. Part 54.“
 None of the intervenors has made the requisite showing, under 10 C.F.R. § 2.310(d), that the formal
procedures of Subpart G must be applied to any of its admitted contentions. Specifically, none of the

\: intervenors has identiﬁed a contention that: (1) involves an issue of material fact concerning the
- ‘oc‘currence of zi past acti\}ity, and where the credibility of an eyewitness may reasonably be expected
to be at issue; or;(2) involves an issue where the motive or intent of a party or eyewitneés 1s material
' to the resolutionlof the contested matter. As the Oyster Creek Board noted,- license renewal
proc‘eedings “ordinarily will be-conducted under the Subpart L informal hearing procedures,” unless -
the presiding ofﬁcer finds “by order” that one or both of the foregoing.criteria have been rnet.6

Indeed, the contentions for which the intervenors seek Subpart G.procedures ere ahnost: :
exclusively technical contentions involving issues that are likely to be resolved through the use of

expert witness testimony—not eyewitness testimony where issues of witness credibility, motive, or

i

4 Seeid.

 See “The State of New York’s Response to the Board’s Question Concerning Hearing procedures and Motion that the
Board Apply Subpart ‘G’ Discovery Procedures to Certain Admitted Contentions”(Aug. 21, 2008) (“New York
- Motion™); “Riverkeeper, Inc.’s Request to the Atomic Safety and Licensing Board Regarding the Use of Subpart G
and L Hearing Procedures for Admitted Contentions” (Aug. 21, 2008) (“Riverkeeper Motion”); “Hudson River
Clearwater, Inc.’s Response to theé Board’s Request Concerning Discovery” (Aug. 21, 2008) (“Clearwater Motion™).

8 See 10 C.F.R. § 2.310(d); AmerGen Energy Co., LLC (Oyster Creck Nuclear Generating Station), Licensing Board
Memorandum and Order, Docket No. 50-0219 (Denying NIRS’s Motion to Apply Subpart G Procedures) at 2- 3
‘ (unpublished) (June 5, 2006) (“Oyster Creek Order Denymg Subpart G Procedures”)



 infent may arise. Thrs isa 'critical distinction that should w’eigh heavily'm the Board’s evaluation of |

| . the admitted contentlons against the criteria contamed in Section 2. 310(d) As discussed further

' below in 1ssu1ng Section 2.310(d), the Commission emphas1zed the narrow focus of that regulatlon
onf eyewitnesses,” stating unequrvocally that it does not apply to expert_w1tnesses who have no. -

»7 To the extent that the intervenors seek to call into _

' ﬁrst-hand knowledge of the disputed event/facts.
question the integrity of Erltergy or the I.\.IRC' Staff, their generalized arrd unsupported allegations do -
not suffice to show that the resotution of any speeit're contention will h’wolves issues relating to the

| credibility, intent,_.or rrrotive of an eyewitness. In short, ahsent any issues in\}olvihg eyewitness

_ credibility, intent, or rrlotitle, the use of Subpart G procedures woutd be wholly urrsupported by the
text of Section 2.310(d) and its regulatory history.’

As shown below, the mtervenors seek to take this proceedmg on a lengthy detour—back toa

,bygone era of protracted, costly proceedmgs A ' by transformmg it into an unduly complex and
burdensome trial-lrke proce\ss; one led not by the Board,-but by the New York Attorney General’s
office. As is all too clear from New York’s Motion, the intervenors’ intention is not ,to make this
';proceed_ing more efﬁcient; it is the exact“opp'os.ite., Indeed, the intervenors’ requests are nothing short
ot" an all-out assault on the procedural framework created by the Commission’s 2004 revtsions to its
Part 2 rules. The clear intent of those revisions was a more efficient hear‘rng process that relies
primarily on the use o-f rnore-inforrnal hearing procedures, partieula'rly those contained in Subpart L
The intervenors’ attempt to transform this proceeding into a mostly formal, Stlb‘part G proceeding

. runs directly counter to the Commission’s goals of achieving more-expedited case processing,

reduced resource burdens on the parties, and a greater rote for the presiding officer in developihg the

__ hearing record. |

Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2222 (Jan. 14, 2004) (discussing the dlstlnctroh '
between “eyewitness” and “expert” testimony and providing illustrative examples of disputes to whrch the criteria of
10 C.F.R. § 2.310(d) do and do not apply). »

Fmal Rule, Changes to Ad]udlcatory Process, 69 Fed. Reg. at 2182 (Jan. 14, 2004).

.



Finally, the intervenors, without_ question, seek to underminé tﬁese goals by reqﬁééting the
o '\'broad".scale’use of ASubpart'vG procedures ifx ﬂn’s proceeding, absent ény supporting basis. Entergy
respectfully submits that grantiné-thé intervenors’ 'sWeepiing requests for the application of formal
Subpart G procedi;r’es may have adverse implicatibns for pending and fufure NRC licensing
proceedings that are preéumptively governed by Subpart L. Specifically, by granting the’ intervenors’
re'que_sts,'here, the Board would 'effectvively lo§ver the bar for'the use éf Squart G procedures in future
proceedings tha?,’ while pefhz;pé not being as publiély visible as this proceeding, would be subject to
‘ the_ same hearing-procedure séleéti'oﬁcﬁteria. Looking forward, the Board’é actions here could

' precipitate an unwarranted departure from the Commission’s stated intent to avoid the use of trial-
type procedures,. pafticplaﬂy with respect to technical issues, however novei or complex, that do not
- involve eyewitness testimony on disputed facts or eV_ehts.

II. REGULATORY BACKGROUND

On.J anuary 14, 2004, fhe NRC suBstantiélly amended 10 C.F.R..Part 2, its Rules of Practice
on adjudicatory hearings, “to make‘ the NRC’s heéring process more effective and efficient.”® In so
d;ing, the Commission éontinued its effoft_é ‘;to move away from the trial-type, adversarial format to
- resolve technical disputes.”" The Commission belie.ves that, “in most instances, the use bf the full
panoply of formal, triai;like adjudicatory procédures co is not essential to the development of an
- adequate hearing record.”"!

- As part 6f this effort to streamline the .hearing procéss, the Commission adopted 10 C.F.R.

§ 2.310, which revised Part 2 to no longer reqﬁire formal héaringé under Subpart G for proceedings

.. involving the “grant, renewal, licensee-initiated amendment, or termination of licenses or permits for

®  Final Rule, Changes fo Adjudicatory Procéss, 69 Fed. Reg. at 2182,

Yo
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nuclear power reactors.”'? Sucli.proceedings “ordinarily” are conducted under the Subpart L |
_informal hearing vprocedures, unless the presiding officer “by order” finds that:
| -[R]esoltition of the conténtion or contested matter necessitates resolution
of issues of material fact relating to the occurrence of a past activity,
where the credibility. of an eyewitness may reasonably be expected to be
at. issue, and/or issues .of motive or intent of the party or eyewitness
material to the resolution of the contested matter."? :
. As discussed further below, the 1anguage in the 2004 amendments ‘and the Commission’s
accompanying Stateinent of Considerations make clear that 10 C.F.R. § 2.310(d). only warrants
a Subpart G hearing in two circumstanccs: (l)v where the contention involves an issue of rnaterial fact
.}' concerning the occiirrence of a past activity, and the credibility of an ey.ewitness may reasonably. be
expected to be at issue; or -(2) where the contention inyolves an issue where the motive or intent of a
‘party or eyewitness is material.to the resolution of the contested m.atter.14 |
| IIl. ARGUMENT
Th1s sectlon contains four pr1n01pal parts Part A addresses the numerous generlc arguments
advanced by New York in support of its claim that it is entitled to a Subpart G hearmg with full |
- discovery and cross—examin‘ation on eight of its admitted contentions. Part B addresses tlie
contention-specific arguments presented by .New',York in support of its request for Subpart G
procedures. Part C‘addresses Riverkeeper’s arguments that certain Subpart G hearing and discovery
procedures should be used to resolve its admitted contentions. vFinally, Part D addresses Clearwater’s

»

position with respect to the Board’s selection of hearing procedures on its admitted contentions.

2 10 C.FR. §2.310(d).
B d §2310(d) .

1 See Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2222; see also Entergy Nuclear Vt. Yankee, L.L.C.
(Vermont Yankee Nuclear Power Station), LBP-04-31, 60 NRC 686, 694 (2004) (concluding that “10 C.F.R.
. § 2.310(d) provides only two criteria entitling a petitioner to a Subpart G process”) (emphasis added); Oyster Creek
Order Denying Subpart G Procedures at 2-3 (stating that reactor licensing proceedings “ordinarily will be conducted
under the Subpart L informal hearing procedures” absent the two circumstances identified in Section 2.310(d)).



A, None of New York’s. Arguments Justify the Use of Subpart G Procedures
- ; : B -

1. The Use of Subpart G Procedures is Not Warranted Her_e Absent a Finding That
the Proceeding Involves One of the Exceptions Identified in 10 C.F.R. § 2.310

| In fas;king the Board to apply formal Subpart G pr6Cedures to eight of its admitted
| cbntentions, New York makes muchxof the unremarkable fact that 10 C.F.R. § 2.310(a) states that
}' many NRC hearings “may be condﬁcted under the proceilures of Subpaﬁ L.”"® New York contends
that the Comﬁﬁssion’s use of the permissive “may,” as opposed to the mandatory “shall,” reflects the
discretion afforded the Board in deciding whether to use the procedures of Subpa}t L.'¢ New York. |
further asserts that “Sﬁbparfs C and G provide wide discretion tb the ASLB to determine whether and
to what exte‘nt [the] dis_éovery tools identified 1n Subpart G may be used by any party.”!’

At the outset, Entergy respectfully';ﬁbmité that the Board’s discretion in_selectiﬁg heqriné
procedures is nbt as “wide”.as New York suggests.. In enacting 10 C.F.R. § 2.310, the Commissibn
 was Linamb_‘iguouslyAclear that “formal, on-the-record hearings using the full panoply of Subpaﬁ G
proqedurés and cross-examination” are limited td“‘certziiin narrowly pfesbribed areas.”'8 vAs _the
Commission fu’rthér explaihed, “[s]ubject to four exceptions, heaﬁnés will be conducted using more

informal procedures,”'”

principally those contained in Subpart .L. ‘The four exceptions are:

) licensiﬁg of urarﬁum énrichment faéilities_; (2) initial authoriz'ation of the construction of a HLW
geblogic’repbsitbry, and initial issuance of a license to receive aﬁd possess HLW at a HLW géolégic
repository; (3) enforcement matters; aﬁd- (4) parts anuc'lear power plant licensing pfoce,e’dings where

~ the presiding officer by order finds that resolution of an admitted contention necessitates resolution

of: (a) issues of material fact relating to the occurrence of a past activity, where the credibility of an’

New York Motion at 4, 7-8 (quoting 10 CFR. § 2.309(a)) (emphasis in original).
' Jd at8. ‘ '

7 Id ats. ,

» Final Rule, Changes to Adjudiéatory Process, 69 Fed. Reg. at 2192. ‘

" Id at2191 (emphasis added). '



: eyewit'ness&may reasonably be exj)ected to be at issue, and/er (b) issues of vative or intent of the
| party or eyewitness material to the resolutien ofa codtested factual matter.?’

Accordmgly, the Comm1s31on ﬁthher stated that “Sub-part L procedures would be used in
nuclear power plant licensing proceedmgs for the resolution of contentlons which do not meet the
criteria in section 2.310(d) for use of Subpart G hearing procedures.”21 Such prdceedings include
hearings on “power reactor license renewal _applicatl;,ons under Part 54.7% 'Sdbpart L is thus the

V-

default hearing track for such proceedings.”
Clearly, this license renewal proceeding dées not meet any of the first three exceptions
described above. Only the fourth exception, set forthin 10 CFR. § 2.310(d), ceuld geteﬁtially apply -
‘ here. As deinonstrated below, because New York has not shov_vﬁ the existence of either of the A.
eircumstarices identified in 10 CF.R. § 2.31 0(d), its request for Subpart G procedures must be
_ .rej ected es contrary to the ‘Commission’s clear intent. New York has provided no justiﬁcation——l_egal
or factual—to deviatefron? the presumptive norm; i.e., the use of Subpart L -hearing procedures in
this proceeding. As'discussed herein, New York fails even to apply the correct legal tesf for
evaluating the_ potential epplicability of Subpart G procedures. In View of New Yofk’s faildre to
m_eet its burden under Secﬁdn 2.310(d), the Board should decline NewI York’s invitation to transform
| ‘this Subpart L proceeding into a full-blown t_fial, .reple.tewith depositions, idtenogatbﬁes, and other

unnecessarily formal procedures. New York has offered no legitimate basis for introducing that level

2 Id; see also 10 CFR. § 2.310(b)-(d), ().’ .
2! . Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2205 06 (emphas1s added)

2 14 at2206.

B Seeid. at 2206, 2222 (“Subpart L procedures will be ﬁsed,- as a general matter, for hearings on . . . power reactor

license renewal applications under Part 54.”); see also id. at 2193 (“[M]ost adjudications would be conducted under
the hearing procedures in Subpart L, unless one of the more specialized hearing tracks in Subparts G, K, M, or N,
apply.”); Entergy Nuclear Vt. Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-20, 64 NRC 131, 204
(2006) (“[W]e acknowledge the Commission’s statement that, unless othérwise provided in 10 C.F.R. § 2.310,
Subpart L proceedings “ordinarily’ should be used.”) (quoting Final Rule, Changes to Adjudicatory Process, 69 Fed.
Reg. at 2222); Vermont Yankee, LBP-04-31, 60 NRC at 706 (“[W]e arc toathe to conclude that the new Subpart L
procedures, so preferred by the Commission, should not be apphed here.”).
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- of complexity into this proceeding, which would be unprecedented in the license renewal context or

any other prbceedings subject to Subpart L since the Commission revised its hearing rules in 2004.

Importantly, the Licensing Boards in the Vermont Yankee: power uprate proceeding and the

| Oyster Creek and Vermont Yankee license renewal proc;edings—which, like this proceeding,

involved very technical*contentionschncludéd' that Subpart L procedures were appropriate for

resolving the admitted contentions.** In objecting to the Vermont Yankee power uprate Board’s

‘ruling in particular, New York states that another ASLB “einphasizéd the discretion afforded the

hearing board in deciding whether to use the procedures of -Subpart L.”* New York further alludes

to'the Vermont Yankee license renewal Board, which, in response to NRC Staff and applicant

arguments, opined that where a petitioner fails to meet its burden under-10 C.F.R. § 2.310(d), the

Board, as a matter of discretion, could “still find that the use of Subpart G procedures is more

appropriate than the use of Subpart L procedures for a given contention.”® New York neglects to

‘mention, however, that the same Board found that Subpart L procédures “ordinarily’  must be ﬁsed,

and that the Vermont Yankee license renewal proceeding was no exception to the general rule.’

Specifically, the Vermont Yankee license renewal Board concluded that Subpart L procedures were

‘appropriate in that case because the Board found “no particular reason why the additional discovery

mechanisms of Subpart G [were] necessary for the full and fair disclosure of fhe facts,” and no

' “reason why the moderate limits on cross-examination under a Subpart L proceeding would hinder

the development of an adequate record.””®

‘e
i

24.

25

26

27

28

See Verniont Yankee, LBP-04-31, 60 NRC at 698-706; Oyster Creek Order Denyiﬁg Sﬁbpan G Procedures at 3-8;
¢ Vermont Yankee, LBP-06-20, 64 NRC at 202-04.

New York Motion at 7-8.
Vermont Yankee, LBP-06-20, 64 NRC at 204.
Id

Id. Similarly, while the Vermont Yankee power uprate B('m_rd also stated that “the Board, in its sound discreti‘on, must
determine the type of hearing procedures most appropriate for the specific contentions before it,” it similarly found
“no particular reason why the additional discovery mechanisms of Subpart G [were] necessary for the full and fair

- disclosure of facts.” Vermont Yankee, LBP-04-31, 60 NRC at 706. Indeed, the Board emphasized that it was “loathe

8



2. 10 CF.R. §2.310(d) Sets Forth the Operative Test for Determining Whether
Subpart G Procedures Are Required to Resolve a Particular Contention

The mainstay of New York’s request for a predominétely formal hearing is its spurious claim
that 10 C.F.R. § 2.309(g) “provides the standard to be used for selecting Subpart G [procedures] and
| .Ithet § 2.310(d) has a more limited role.’__’29 New York- argues as follows:

.The standard to be uséd in deciding whether Subpart G should be used in
a particular proceeding is set forth in § 2.309(g) and unequivocally
identifies a functional test, drawn from the Administrative Procedure Act.
The touchstone for deciding on the use of Subpart G is whether
“resolution of the contention necessitates resolution of material issues of
fact which may be best determined through the use of the identified
‘ _procedures.”” Under § 2.309(g) a petitioner “must demonstrate by -
: reference to the contention and the bases provided and the. specific
procedures” that this test is met in order to proceed under Subpart G.*°

Instead of focusing on 10 C.F. R § 2.310(d)—the relevant and controlling regulatron—New
York states that:

" An alternative way of obtaining Subpart G status is set forth in § 2.310(d)
which applies an [sic] different, and perhaps more lenient, test than
§ 2.309(g), and includes additional alternative tests which are uniquely

" relevant only to the use of cross-examination but of no relevance to
whether requests. for admissions, interrogatories, depositions or.document
production requests should be ‘allowed. Thus, § 2.310(d) is not really
relevant here since . . . the State of New York meets the test in § 2.309(g)

as to the Contentlons of concern and thus need not address the standard in .
‘§ 2.310(d).”!

New York’s reasoning is specious and in conflict with the relevant regulations, their -
_ regulatory history, and NRC case law applyi_ng those regulations. Section 2.310(a) states

unequivocally that, absent eny of the exceptions identified in paragraphs (b) through (h) of the same

to conclude that the new Subpart L procedures so preferred by the Commission, should not be applxed here 1d.
(emphasis added). . :

» New York Motion at 10.
0 Id at6.
' Hd at 6-7.
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B regulatibh, license renewal proceéciings “fnay be conducted under the pfocedures of Subpart L.”‘32 As
'-di._scussed above, any .am<biguity potentialiy'arising from the Commission’s use of the word “may” in -
Section 2.310(a) was femoved by thé Commi_ssio_n’s preamble to the 2004 revisions to 10 C.F.R. Part
2. There, th¢ Commission indicated in no uncertain terms that S_ubpart L is the default hearing trac.k, |
and that Section2.310 coﬁta.ins. the operati\.lei test for identifying those limited circumstances in

whi-ch the formal procedures of Subpért G are required:

- Section 2.310 of the final rule sets forth the criteria to be applied by the
Commission, a presiding officer, or an Atomic Safety and Licensing
Board in determining the hearing procedures to be utilized in the
proceeding. Unless otherwise provided in § 2.310, proceedings involving
hearings on thé grant, renewal, licensee-initiated amendment or
termination of licenses and permits subject to 10 CFR Parts 30, 32
through 35, 36, 39, 40, 50, 52, 54, 55, 61, 70 and 72 must ordinarily use
*Subpart L procedures. Thus, Subpart L procedures ‘will be used, as a
general matter, for hearings on . . . nuclear power reactor license renéwal
applications under Part 54 [].3? '

: . . :
New York offers no feason to conclude that Section 2.309(g) contains any criteria for

' eValuating _fhe applicability (_)f Subpart G prdcedures to a given contention. Section 2.309(g), in fact,
c’xplicitly directs petitioners to consult the provisioné of Section 2.310(d), stating thatv “[a] request fof
hearing and/or peti_tion for leave to intervene may .. . also address the selection of hearing |
procedﬁes, taking into account the provisions of § 2.310.** Pursuant to Section 2.309(g), if a

_ petitioner “rglies upon § 2.310(&),” tﬁen-the peﬁtioner must demonstrate, by reference to the

contention and the bases provided and the specific procedures in Subpart G, “that resolution of the

contention necessitates resolution of material issues of fact which may be best determined through

210 C.F.R. § 2.310(a); see also Final Rule, Changes to Adjudicatofy Process, 69 Fed. Reg. at 2206 t“Paragraph (a) [of

10 C.F.R. § 2.310] states the general rule that, unless otherwise determined through the application of paragraphs (b)
through (h), the listed proceedings [which include license renewal] are to be conducted under Subpart L.”).

3 'Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2222 (emphasis added); see also Oyster Creek Order
Denying Subpart G Procedures at 3 (stating that “the language in the 2004 amendments and the Commission’s
Statement of Considerations accompanying them make clear that 10 C.F.R. § 2.310(d) only requires a Subpart G
hearing in two circumstances”) (citing Vermont Yankee, LBP-04-31, 60 NRC at 694)).

% 10 CFR. §2.309(g) (emphasis added).
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.
the ﬁse of the id_enti,ﬁed proce(iures:’ﬁ.5 | Notai)ly, thlS Bo;&d has described ifs dufy to .sélect
appropriate hearing, pr"oc.edurcs‘ as arising “under 10CFR.§23 10.’f36 |

Thus, there is no ‘basis‘. f;ér New York’s claim that “>§‘ 23 O9(g)f provideé' the standard to be
used for selecting Subpart G and that § 23 10(d) has a more limited role.””’ As New York ‘_
' < recognizés, the Board in the. Vénnént Yénkee power uprate proceeding rej‘ected a similar argument,
‘ éohcluding that “10 C.F.R. § 2.309(g) sirﬁply speéiﬁes how to submit a request for a particular )

procedure, but it does not expand or modify the criteria that must be met under 10 C.F.R.

8 2.310(d).”3 ® The Board’s conclusion is.entirely consistent with the regulatory history, which

‘ indicates that the Commission included Section 2.309(g) so that petitioners “would not later be heard

to complain in any appeal of the hean'ng procedure selection ruling.”*® Any assertion that Section -

2.309(g) contains an independent legal standard unquestionably lacks merit.

3. 10 C.F.R. § 2.310 Addresses Both Discovery and Hearing Procedures—-ft is Not
Concerned Solely With the Availability of Cross-Examination at Hearing

: Recognizing that the Vermont Yankee power uprate Board’s ruling directly contradicts its

»40

position, New York now avers that “the Vermont Yankee Board was in error.”® In criticizing the

A Vermont Yankee B,oard?s-decision, New York asserts that “no fair reading of the language of
§ 2.309(g‘) supports the proposition that it is simply a procedural reguiation describing “how” to
submit a request for Subpart G proceedings.”' New York hypothesizes that the NRC was focused

on cross-examination when it developed Section 2.310(d), and therefore “did not consider the
]

instances in which other Subpart G procedures might be needed even though the credibility of a A

!

% LBP-08-13, slip op. at 227.

w New York Motion at 10. _ ) :
" *  Vermont Yankee, LBP-04-31, 60 NRC at 695 n.7 (emphasis added). -
*  Final Rule, Chahges to Adjudicatory Process, 69 Fed. Reg. at 2203,2221.
“ New York Motion at 7. ‘
Y 4702,

—~
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» Witness oi; thé'intent of \2.1 party were not at issue.”*? Néw York also claims that the Board preéiding :
over the Oyster’ Creek liéeﬁse renewal proceeding '“recogniz'ed fhat the‘staijdard set forth in
§ 2.310(d) was primarily intended by the Commission to be tied toa claim for the right to cfoss-
examine.”* | )

New York’vs inferpr'etafi_on of Section 2.310(d), howbevcr, conﬂic*s with the vCommisvsion’s
explanation of that same regulation, as set forth in the regulatory hisfory. ‘With regard to power
reactor licensing procéedings, the Commission indicated that Subpart G prpcedures, which it stated
include “formal discovery proéedures and crbss-examination at hearing,”“‘;. are to be applied éniy
when the "‘narrowly-presc.:riﬁed” ciréumstancés desc.ribed in .Sectif)n 2.3 10(&) are ppesentf's

_ Furtheﬁno_re, the;re'gulatory history eifinces ﬂo Commissioﬁ -intent to pe'rmﬁ the use of formal .
discbvery procedures for a contention that does not meet one or Both of the critéria contained in.
Section 2.310(d). Indeed, the CoMission emphasized that “[t]he [mandétory dfsqlosures] requiredl :

| by § 2.336 constitute[] the totality of the discovery that may be obtained in informal procce.dings.”46
Also, in describing the u‘ftierled approach to diséovery’ ’ established by the .c;;rfent regulaiions,'the |
ComissioHonﬁaw to New York’s suggestion—identified a ciéér and dir_ccf nexus between the
| use of Subpart G.procedures and the criteria of Section _2.510(d):
A third tier of discdve_r& is provided for proceedings gbvemed by the
hearing procedures in Subpart G, in which “traditional” discovery tools
such as interrogatories, depositions, subpoenas and admissions may be
‘used, as a supplement to the required mandatory disclosures. These

o discovery tools may be useful in gaining information necessary to
adequately prepare for hearing, in seeking to gain specific ‘information

B ) (
B d atll (citing Oyster Creek Order Denying Subpart G Procedures at 2-3).

Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2196 (emphasis added). To adopt New York’s
interpretation would require the Board to read the word “and” out of the foregoing Commission statement. Clearly,
the Commission’s interpretation of its own regulations should be accorded deference by this Board.

514 at2192.
% Id at2225.
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from eyewitnesses or persons who have dzrect knowledge about events or
znczdents dzrectly bearing on motive or intent.*’

_ Thus, New York’s reli_ance on the Oyster Creek ruling 15 misplaced. The Oyster Creek
Board, quoting the 2004 Statement of Considerations and a DC Circuit op-ihion‘,! 'simﬁly observed -
that the two alternative criteria fof evaluating the need for Subpart G peocedUres “are consistent with ' g

' judieial case ]‘éw, which re;:ognizes that a formal eviden‘tiar}; hearing . . . is best used tov_resolve- issues
where ‘motive, intent, or credibility are at issue, or if there is a dispute over the occurrence of a past
_‘ '_event.”"48 In'so doing, the Boaed noted that a formal evidéntiary hearing typically “includes the right

~ to cross-examine witnesses.”‘49 At no point did the Board sﬁgéest that Section 2.310(d) exclusiyely
“is tied to a claim for the right to cross-exefhine,” as New York erroneously claims. . N
In summery, the Vermont Yankee Board was correct, New York’s position is unfounded. |
' Sectien 2.309(g) in no way modifies or supplants the cﬁteﬁa in 10 CFR. § 2.310(d). It merely
advises petitioners like New York that they may “addreés the éeleetion of h_éaring procedufes” in
their petitions, “taking into acceent” .the specific criteria set f&_th in Section 2.310. Moreo.verv,
Secti‘on 2._3 10(d) governs. both discovery procedures and bérst—examinati‘on .proc'edures—itAis not
limited to one or the other. 4

4. New York’s Intetpretatzon of 10 C.F.R. § 2. 31 0(d) is Flawed and Incanszstent With
That of the Commission and Other Licensing Boards

Although New York argues that Section 2.309(g) Contaihs the operative legal standard for
evaluating the applicability of Subpart G procedures, it also seeks to create a fallback position.
Ignoring its previous assertion that “Section 2.310(d) is not really relevant here,”>® New York

incongruously states that “proper” applicationbf Section 2.310(d) makes the use of Subpart G .

4" Id. at 2195 (emphasis added).

v“ Oyster Creek Order Denying Subpart G Procedures at 3 (quotmg Union Pac. Fuels V. FERC 129 F.3d 157, 164 (D. C.
Cir. 1997))

®
®  New York Motion at 7.
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)

prOCedures “even more 6bvioxis.’_’5 v In suppori of its argument, New York subjects the language of
2 S

Y

Section 2.310(d) to an obﬁlscatihg semamicél analysis.’
The erid re'suit of that analysis is the erroneous conclusion that “thg:‘ plain meaning of § 2310

is that'thre.e separz'ite tests are establisﬁed an& eithér alI three tests have.to‘ be met or any one of them

“can be met.” 3 New York contends that Subpart G proc'edures are warranted if the coﬂtention’at issue

involves either: (1) issues of material fact relating to the occurrehc;e of a past activity; (2) a situation
where the credibility of an eyewitness may reasonably be expected to be an issue; or (3) issués of
motive or intent of the party or eyewitness may reasonably be expected to be at issue.>*

~ This Board should reject this speci(.)us'reas_oning,'as the Vermont Yankee»Board did wh»en.
confronted with similar arguments in the 2004 power uprate proceeding. As that Board explained:

[110 C.FR. § 2.310(d) provides only two criteria entitling a petitioner to
a-Subpart G process and that the first criterion combines two elements,
requiring that a contention necessitate resolution of “a dispute of material’
fact concerning the occurrence of a past activity” and that “‘the
credibility of an eyewitness may reasonably be expected to be an issue” in
resolving that dispute. This conclusion is based primarily on the parallel
structure of the regulation, which specifies that Subpart G procedures will

.be used where resolution of the contention “necessitates resolution of
issues of material fact relating to the occurrence of a past activity, where
the credibility of an eyewitness may reasonably be expected to be at’
issue, and/or issues of motive or intent of the party or eyewitness material

- to the resolution of the contested matter.” In addition, if the two elements
of the first criterion were read as independent criteria, the scope of the
section 2.310(d) could be so broadly expanded as to subsume most of the .
general rule. Recognizing that the regulation is not without ambiguity,
any doubt about the validity of our interpretation is resolved by the
Commission’s contemporaneous interpretation in the Statement of*
Considerations.>

' Id at 8.
2 Seeid. at 8-10.
% Id at9,

% Id at8.

** Vermont Yankee, LBP-04-31, 60 NRC at 694-95 (citing Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at
2222). ‘ ‘ ,
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| ‘ The Verrriont Yankee Board cited page é222 of the Fedérdl Register notice A'cont.aini_ng the
2004 Statement of (ionsiderati(')ns.~ New York errdneelisly claims that the 2004 preamble “supports”
| .its- position, =and disregards,t'his critical and dispositive discussion in the regulatory history. There,
the Commission explained——in unambiguous terms—that Section 2‘.310(d) contains only two
ahematwe criteria for deterrmmng whether Subpart G procedures should be used in a proceedmg
| Spec1ﬁcally, to trigger the use of Subpart G procedures the contention at issue must requlre
resolution of: (l) issues of material fact relating to the occurrence of a past activity, where the
credibility of an eyewitness may reesonably_;be ex}iected to be at issue, a‘nd/or (23 issues of motive or
| intent of a parry.or eyewitness niateria_l to the resolutidn-of the contested matter.’” The Comnﬁssioh

(like the Vermont Yankee Board) further explained that “[t]he first criterion contains two elements”

(i.e., it is a single criterion with two elements, not two independent criteria).”® In short, the foregoing.

.discussion makes clear that it is New York’s interpretation of 10 C.F.R. § 2.310(d) thavt'is'ineorisistent

with the “plain text” and the Commission’s own interpretation of that regulation.

\

% Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2222,

7 Id. Significantly, in discussing the 10 C.FR. § 2.310(d) criteria, the Commission emphzisized the narrow focus of that

provision on fact witnesses (i.e., “eyewitnesses”). In this regard, the Commission noted that the first criterion does
not include: ’ :

[Tlhe testimony of any expert witness who has no first hand knowledge of the activity,’
inasmuch’ as the expert is simply providing an opinion based upon the testimony of
others, and cross-examination in particular of the expert witness is not necessary to
evaluate the weight to be given to his or her opinion.

Id Nor does the first criterion include “disputes between parties over the qualifications and professional crediblhty
of expert witnesses who have no first-hand knowledge of the disputed event/facts.” Id. Finally, in regard to the
. second criterion, the Commission noted that “disputes over the motive or intent of an expert witness who was not an
eyewrtness are not relevant in determining whether to apply Subpart G procedures.’ » Id.” Such disputes do not bear on

“whether the contested application meets NRC requirements” and can be resolved through written ﬁlmgs and oral

examination by the Board. 1d.
B}
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‘5. " Neither the Adﬁumstratzve Procedure Act (“APA ”) Nor the First Ctrcutt CAN
‘Decision Supports New York s Claim That the Board Must Requzre the Use of
Subpart G Procedures -
N_ew York also looks to the APA, particularly the First Circuit’s discussion of that statute in
Cit_izen;v Awareness Network, Inc. v. _United States,” to support its requést for the use of Subpart G
~ procedures. New Yorklclaim’s that the CAN deciéion prévides “cénclusive support” for ité argument
that “Section 2.309(g) sets the'lstémdard for when Subpart Gis to be us;d.”ﬁo It ‘ﬁlrth_er' asserts that,
“even if\Sectibn 2.310(d) contains the opeféﬁve test (which it does) for choosihg appfopriate heaﬁng
procedures, New York’s request for Subpart G procedures is still War;anted in light of the_ Court’s
holding in CAN®' New York argvuevs thaf by declining to apply Subpart G procedures; this Board
would create a “bafrier to the right of cross-examination” ‘tha‘t'is pfohibited by the CAN rulihg.éz
New Yo’rk’é APA-based argument is predicated on a misreading of the First Circuit’s
| decision. First, the First Circuit’é CAN decision does noi c’ontéin a single reference to 10 C.F.R.
1 '§ 2.309(g). This omission is not sﬁrp‘rising—-—indced,' it is quite undérstandable—given that Section |
2.309(g) does not contain the deci;iOnal criteria by which the Boar(i evaluates the potential
.applicability of Subpart G procedures to an édmitted contention. As eipl_ained at length above, those_ ‘.
Vcriteria: ére containéd in Section 2.3 IO(dj. In fact, the First Circuit explicitly identified those criteria,

~ and in doing so, cited 10 C.F.R. § 2.310.5

391 F.3d 338 (2004) (“CAN™).

€0 Ne\y York Métion at 17.

I

2 Id at18.

% See CAN, 391 F.3d at 345 n.3. The First Circuit stated that:

The new rules still provide for the use of subpart G procedures for, inter alia, reactor
licensing hearings if the presiding officer finds that the “contested matter necessitates
resolution of issues of material fact relating to the occurrence of a past activity, where the
“credibility of an eyewitness may reasonably be expected to be at issue, and/or issues of
motive or intent of the party or eyewitness [are] material to the resolution of the contested
matter. 10 C.F.R. § 2.310.
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' S'ecorid, in relying on the CAN deciéion, New York unwarily conflates two disparate issues:.

(1) the Board’s determination of hearing procedures under 10 C.F.R. § 2.310(d), and (2) the Board’s

ability to authorize cross-examination by the parties in Subpart L proceedings under 10 C.F.R.

§ 2.120;1(b)(3)' “if [it] detérmi}ries tﬁatvcross—.exarninatioh by the parties is necessary to ensure the

development of an adequate record for decision.”® In the CAN proceeding, the NRC represented to

the court that the availability of cross-examination under Sectidn 2.1204(b)(3) “is equivalent to the

APA’s provision for such cross examination ‘as may be required for a full and true disclosure of the

facts,’ for‘on-the-rgcord: adjudicatory hearings under 5 USC § 55v6(d).”65 The Commission further

- stated that “Subpart L, though using somewhat different language, provides as much access to cross-

éxamination as the APA.” On this basis, the First Circuit held that the Subpart L regulatidns did

not violate a petitioner’s right to cross-examine witnesses under the APA and were val_id..67

In discussing the CAN decision, the Vermont Yankee Board elabofated on the disparate

functions of Sectlons 2 310(d) and 2.1204(b):

[C]ross -examination under 10 C.F.R. § 2. 1204(b)(3) is not restricted to
those situations described in 10 C.FR. § 2.310(d), e.g., issues concerning
‘a past activity where the credibility of an eyewitness may reasonably be
expected to be at issue. Where needed for a-full and true disclosure of the -
facts, cross-examination under Subpart L can encompass any issue that is
relevant to the findings of fact that a Board or presiding officer must
make in order to render a decision. This includes, for example, the cross-

64

65

66

67

10 C.F.R. § 2.1204(b)(3). As the Board noted in the Vermont Yankee pov;;er uprate proceeding:

The purposes of 10 C.F.R. §§ 2.310(d) and 2.1204(b)(3) are entirely different. The
former helps determine which type of proceeding should be used. The latter assumes that
Subpart L rules apply and allows the presiding officer to authonze cross-examination
where needed.

_Vermont Yankee, LBP-04- 31 60 NRC at 710 n.31.

Vermont Yankee, LBP-04-31, 60 NRC at 709 (quoting Bncf for the Federal Respondents at 19, CAN v. United States,
Nos. 04-1145 and 04-1359 (Consolidated) (lst Cir. July 14, 2004)). See also Final Rule, Changes to Adjudicatory
Process, 69 Fed. Reg. at 2188 (stating the Commission’s behef that 10 C.F.R. § 2.1204(b) “strikes an appropriate -
balance in the use of cross-examination, and is consistent with the requirements of the [APA], which does not require
cross-examination for on-the-record proceedings unless necessary for a ‘fair and true disclosure of the facts.’”).

Vermont Yankee, LBP-04-31, 60 NRC at 709 (quotmg Brief for the Federal Respondents at 46, CAN v. United States, -
Nos. 04-1145 and 04-1359 (Consolidated) (1st Cir. July 14, 2004)).,

CAN, 391 F.3d at 351, 353-54 (finding the Commission’s limitations on the avallablhty of cross- exammatlon by the
parties to be neither ultra vires nor arbitrary and capricious). :
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‘examination of experts and their opinions, where it is needed to establish

an adequate record to resolve a conflict in expert opinions and/or to

determine whether a party is able to carry its burden of proof because our
" decisions often hinge upon our evaluation of competing expert opinions,

technical and scwntlﬁc facts, which become central elements of our
- findings of fact.5® :

" The key point of this discussion is that, contrary to New York’s claim, the Board’s selecti_en
of hearing procedures based on the two alternative criteria corntained in 10 C.F.R, § 2.310(d) does not
~ contravene either the APA or the CAN decision. As the First Circuit explained, the APA does-not

provide an “absolute right of ero_ss—examination,” even in on-the-record hearings.69 Rather, it
“affords a right only to such cross-examination as may bé necessary for a full and fair 'adjudication of
the facts.””® The Court agreed with the NRC that 10 C.F.R. § 2.1204 provides an appropriate »
mechanism, in that it allows for supplemental cross-examination by the parties when the Board
determines that it is required for a full and fair disclosure and adequate record of competing technical
and scientific evidence and testimony.”' In short, Section 2.310(d) poses no impermissible “barﬁer

to the right of cross-examination,” as New York incorrectly posits.

6. The Number. or Complexity of A‘dn'titte'd Contentions Does Not Warrant the Use of
Subpart G Procedures in this Proceeding :

New York also suggests that the “complexity and breadth” of issues raised in its eight
admitted technical contentions warrant the use of Subpart G’s formal pr(.)cedures.72 In particular,

New York states that “[t]his license renewal hearing involves more contentions and more complex

% Vermont Yankee, LBP-04-31, 60 NRC at 710-11.
©  CAN,391 F3dat351.
70 . ld

7' On arelated note, in Section III of its Motion, New York resérves its “right” or ability” to invoke Section 274(1) of

the Atomic Entergy Act, 42 U.S.C. § 2021(1), which states that the Commission “shall afford reasonable opportunity
for State representatives to offer evidence, interrogate witnesses, and advise the Commission as to the application -

. without requiring such representatives to take a position for or against the granting of the application.” See New York
Motion at 30-31. In view of the First Circuit’s decision, this request appears to be superfluous. The Vermont Yankee

~ power.uprate Board considered this issue, and found that the use of Subpart L rules, which permit the Board to allow
supplemental cross-examination when necessary to ensure the development of an adequate record, is consistent with-a
State’s statutory right under 42 U.S.C. § 2021(l). See Vermont Yankee, LBP-04-31, 60 NRC at 708-11.

2 New York Motion at 2.
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contentions than any preﬁoﬁs license renewal pro:ce'e"dirig.”7-3 New York, howe\'rer, again overlooks
key portions of the regulatofy history associated with the Commission’é 2004 revisions to the Part 2
hearing procedu}es that contravene its position. | |

Specifically, the NRC’s 2001 proposed rule inclﬁded a “nﬁrher_ous/complex issues” criterioh
in Section 2.310.* Upon further consideration, hOWever, tﬁe Commission decided to eXcludé such a
' criferig)n from the 2004 final rule, c;)ncluding that “t_hé complexity and npmber of issués in nuclear
" power plant licénsing proceedings may not, pef se, lead »ineluctab'ly to the conélusibn that chss— | |
examination is neceséary to ensuré a fair and adéquate hearing on the contested matter-s.”75 ‘Rather,
fhe Commi_ssioﬁ explained, “it is the nature of the disputed matters fhemselVes that most directly and
_signiﬁcant-ly bears on Whether the,techniquesbf formal hearings . . . are appropriate.”’® As discussed
: jn Section IILB, infra, the primarily technical issues raised by New Yofk are not of the naturé o
requiring application of formal Subpart G procedures. anetheless, New York secks tdmaké the -
proceeding more complex by requesting extensive use of Subpart G procedures.

Additionally,' the Board is well-equipped to deal with such complex matters, being gbmpﬁsed "
. of threeAadministrativé judges who bring sﬁb_stantial experience and expel‘tisé in technical and légal
matters. Thé Board has “primary responsibility to examine witnesses in Subpart L proceedings, and

its three judges therefore “must be active inquisitors of the factual, technical, and scientific evidence

. ~ -

relevant to resolving contested issues.”’’ As such, the Commission found that cross-examination by

the parties is “best used to resolve issues where ‘motive, intent, or credibility [of an eyewitness] are
¢ \ .

?  Id at19.

™ Final Rule, Changes to.Adjuaicatory Process, 69 Fed. Reg. at 2196, 2204-05.

7> Id at2196. Based upon its review of the regulatory history, the Vermont Yankee Board concluded that “[t}he

complexity of an issue thus does not automatically trigger a Subpart G hearing under 10 C.F.R. § 2.310(d).” Vermont

. Yankee, LBP-04-31, 60 NRC at 696. In a similar vein, the Vermont Yankee Board concluded that a “high degree of
public interest” in a proceeding does not dictate a Subpart G hearing. The Board noted that such a criterion “is
administratively impractical, as all petitioners would likely assert that their nuclear power plant licensing proceeding
is of‘high public interest, and this Board is-neither suited nor inclined to attempt to assess the ‘quantum of public
interest.” Id. at 697 n.13. : ' o

g
Vermont Yankee, LBP-04-31, 60 NRC at 697.
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i.e., under the discrete

1}

at issue, or if there is a dispute over the occurrence of a past event;

circumstances identified in Section 2.310(d).”® In this same vein, formal discovery procedures are
‘not necessary absent a clear need to acquire “specific information from eyewitnesses or persons who
»79

" have direct knowledge about events or incidents directly bearing on motive or intent.

7. - The Board’s Hearing Procedure Ruling Need Not Await the Parties’ Identzﬁcatmn
of Their Respecttve Witnesses

New York also argues that Section 2.310(d) should not be applied to a request fér,Subpart G
discovery procedures because its application would create “substantial opportunity for delay in this
'proce_eding.”xo Speciﬁcally, it asserts that the' Board cannot “intelligently” apply the criteria set forth '
- in Section 2.310(d) until after mandatory disclosures are completed and ﬁﬁal witnéss lists are

“ submitted.!’ New York further contends, bov&ever, that delaying the retluireci showing under Section
. 2.310(d) until the time of filing of the final wifness_ lists would delay the availability of the full
| panoply of discovery procedures and, hence, deilay the overall proceeding.® New York claims that
| ihé Vermont Yankee power.ubrat_e. Board “regog’niz.ed'this dilemmé and chose to pdstpoﬁe a ﬁﬁal
decisi(_jn on whefher to use Subpart G procedures until after the final witness list wés submitted.”®?
A New York’s sﬁggevsted solution to this pﬁrportcd procedural ca;ch—22 is, not surprisingly, the .
immediate institution of formal diécoVery Vprovcedures,, as p..L.trportedly permitted by Section 2.30§(g).v
Again, New York’s argt‘lment‘fmds no support in the regulations themselves, the regulatory
| history, or NRC adjudicatory precedent. Section 2‘3(.)9(g) directs petitioners to addfess the selection
of hearing procedures in their initial interventidh petitions (not at some later point in the proceed_ihg),

to facilitate the Board’s identification of the hearing procedures to be used, as required by 10 C.F.R.

™ 69 Fed. Reg. at 2205.
? . Id. at 2195.
" 8 New York Motion at 12.

I
8 Id at 12-13.

8 Id at12.
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§ 2.310(d). séctiqn 2.310(&), in turn, states that the Board will identify the appl_icahle'hearing' |
procedures “[u]pon a determination that a request for heanng/petrtlon to intervene should be
granted » Section 2. 310(d) does not d1rect the Board to defer selection of the hearmg procedures !
until erther the start or completlon of mandatory dlsclosures (Wh.lCh mclude the 1dent1ﬁcatron of the
parties" anticipated expert witnesses). The regulatory history reinforces this conclusion. Moreover., ‘
'as’ a practical matter, the precise nature of the admitted contested issues »'(whic.h"are largely of a
rtechnical stripe) is now known. Thus, it i both reasonable and sensible for the Board to make its
liearing-procedure determination no;\gv‘}. " |
| New York’s reference to the Vermont Yankee power uprate proceeding is misleading, in that_
‘ l\Ie'w York _inaccurately descri_bes the procedural history of that case. Contrary to New York’s
representation, the Board in Vermont Yankee did not defer its.,decision on the.applicable hearing
- procedures until submittal of the final Witness lists. Rather, in its November 22, 2004 Memorandum
"and Order grantmg certain hearing requests, the Board instructed the admitted parties to hold
v‘mandatory disclosure activities in abeyance untrl the Board 1ssued 1ts ruling on hearmg procedures.®’
The Board issued that ruling less than a month later on December 16, 2004, finding that Subpart L
procedures _'were the most appropriate ;for the four adrnitted contentions.®® The Board, 'ho\yever, :

indicated that it might revisit the matter if, at some later stage 1in the proceeding (e.g., upon witnesses

8 Specifically, the 2004 Statement of Considerations described the intended process as follows:

When it is determined that a hearing should be held, the Commission, presiding officer,
or Licensing Board would next examine the nature of the action that is the subject of the
‘hearing and the contentions admitted for litigation, apply the criteria in subpart C to

- determine the specific procedures/subpart that should be used for the adjudication, and

issue an order for hearing designating the procedures/subpart to be used for the remainder
of the proceeding. The hearing activities would then proceed under the designated
subpart, i.e., Subpart G to be used for the most formal hearings, Subpart L for more
informal hearmgs Subpart M for license transfer cases, Subpart N for an expedited *‘fast
track’” hearing.

Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2191 (emphasis added).
- Entergy Nuclear Vt. Yankee, L.L.C. (Vermont Yankee Nuclear Power Station), LBP-04-28, 60 NRC 548, 578 (2004).
% Vermont Yankee, LBP-04-31, 60 NRC at 704-06. | '

85
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idenriﬁcatiorr), a party submitted a nrotion pursuant to Section 2.3 1 O(d);f arg-uing. that the credii)ility :
of an eyewitness as to arnaterial past activity reasonably rrray be expected to be rn issuet”

Tbe February 1, 2005, Initial Scheduling Order cited by New York merely reflects the
deci,sion of the Vermont Yanke.e Board ro incorporate speciﬁc deadlines for the filing of any such
motions subsequent to the partles identification of their respective witnesses.® Thos the Board did
‘not, as New York wrongly suggests, await the parties’ identification of witnesses before determining
the applicable hearing 'procedures

8. Contrary to New York’s Claim, the Use of Subpart G Procedures Is Not Ltkely to

Improve the Efficiency of the Hearing Process, and Is Inconsistent With The
Commission’s Stated Oblectzves in Revising 10 C.F.R. Part 2

NAew York further contends that using Subi)art .G_proejedures will “promote judicial economy”
and “shorten the hearing” by.fostering discovery and clarification of facts arld “pinning down the
" position of the parties.”®® For example, New York cleirrrs that “[d]epo'sirions-can make rhe'entire
- process more efficient by assuring that the information provided by the opposing party is offered by
»'»the persons who have the most knowlecvige."’90 New York also notes the Commission’s decision to
model its mandatory dlsclosure requirements on provisions contained in Rule 26 of the Federal Rules
of Civil Procedure (“FRCP”) o Accordmg to New York, however “[c]ourts have recogmzed that
mandatory disclosures snmlar to those provided under 10-C.F.R. § 2.336, are often insufficient to
meet the legitimate goals of fthe opposing parties,” and that additional discovery is require_d.92

New York’s arguments contradict one of the major rationales articulated by the Commission

for the 2004 revisions to its hearing rules. Specifically, the Commission concluded that the

Y14 at 703,
8 Entergy Nuclear Vt. Yankee, L.L.C. (Vermont Yankee Nuclear Power Station), Licensing Board Initial Schedulmg
Order, Docket No. 50-271, at 3 (unpublished) (Feb. 1 2005)

8 New York Motion at 13.

0 14 at 14,
' Id at 13-14.
2 Id atl5.
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mandatory disclosure of information relevant to a contested matter, together with the hearing file
and/or electronic docket, “should reduce or avoid the need to draft often-complex discovery requests
such as interrogatories, prepare for time-consuming and costly depositions, and engage in extended -

N

litigation over the reeponsiveness of a p.ar_ty toa d.iscovery »request.”93 "l‘hus, the _Commis'sion viewed
formal discovery.procedures as doing anything but making NRC hearings more efficient.

Although the >Commission borrowed from the provisions of FRCP 26 to develop its
mandatory disclosure regulatlons as New York notes, it “tailored” those provisions “to reflect the
nature and requirements of NRC proceedings.”* The Commission' distinguished NRC proceedings
from judicial trial court proceedings involving prirlate parties, “where information is not publicly

95

disclosed nor ordinarily available to all 'parties. Most NRC proceedmgs by contrast, concern

license applications or enforcement actions, in \ which relevant documentatlon between the NRC and
~ the applicant or affected party is public and placed into the hearing file and/or electronic docket.”® |
The regulatory history. reflects the Commission’s elear intent to increase the efﬁcjiency of the
NRC hearmg process by moving away from the routine use of formal adJudlcatory procedures:

Comm1ssron experience suggested ‘that in most instances, the use of the
- full panoply of formal, trial-like adjudicatory procedures in subpart G is
not essential to the development of an adequate hearing record; yet all too
Srequently their use resulted in protracted, costly proceedings. The
_Commission adopted more informal procedures. with the goals of
- reducing theé burden of litigation costs, and enhancing the tole of the
presiding officer as a technical fact finder by giving him or her the
primary responsibility for controlling the development of the hearing
- record beyond the initial submissions of the parties.”’

* Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2194 (emphasis added).

#  New York Motion at 14 (quoting Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2194).

% Final Rule, Changes 1o Adjudleatory Process, 69 Fed. Reg at 2195,

5 Id.

7 I at 2182 (emphas1s added). Notably, in afﬁrmmg the Commrsswn s 2004 revisions to Part 2, the First Circuit

observed that “[d]iscovery, especially in complex matters, is both time-consuming and costly.” CAN, 391 F.3d at
- 353. The court further stated that it cannot “reasonably be questioned that the replacement of discovery thh
mandatory disclosure will make reactor licensing hearings faster and less expenswe > Id.
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‘The Commission rejected the argurnent, 'édvdnced by commenters on the Part 2 ‘rillemaking, |
_ that expanded use of Subpart L procedures would be more burdensome and e)'q{)ensive.”98 It stated
 that “Subpart L strikes the appropriate balance between public conﬁdence in the Cornmrssron S

hearing process, and the need to expeditiously resolve COntested matters.”” The Commission also

; . ' A : ' A '

envisioned that few NRC ;proceedings would involve either: (1) factual disputes for which the

expanded panoply of discovery procedures in Subpart G are necesséry, or (2) matters where the
A,credibility of eyewitnesses is an issue with respect to either the occurrence of a rriaterial past.event,

or the motive or intent of a party, such that cross-examination 1S an appropriate tool for issue
_resollution.m0 The Commission emphasized the presiding_ofﬁc_er’s role in “efﬁciently o'versee[ing]
the development of evidence relevant to'the resolution of the contested matter in the heén’ng.”'o'
In view of the ebove it is clear that the Commission has soiight to make its hearing process

- more efficient by makmg the discovery process less formal—not more formal New York offers no
:reason for thls Board to question or depart from, the substantive policy determmations underlying
the Comrrussion s decision to rely pnncrpaily on the more-infonnal procedures of Subpart L. New
York’s aim in seeking Jinnecessary, formal discovery procedures .general.ly reserved for trials clearly
1s not to expedite this proceeding. The Attorney General’s p‘ublic pledge to fight the renewal of the

102

IPEC operating licenses ‘tooth and nail” suggests exactly the opp051te Indeed as discussed

' furthcr below, the sheer number and nature of putative, unauthonzed dlscovery requests that New

i Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2213.

]
190 14,
‘H)\ ]d.

102 See Press Release, “Statement from Attorney General Andrew M. Cuomo in Response to Today’s NRC Rulmg on

Indian Point” (July 31, 2008).

However, [the Board’s ruling] represents only the first step in a long journey—a journey in

- which we expect Entergy and even the NRC’s own staff to oppose us at every step along
the road. My office is prepared to fight tooth and nail against the relicensing of Indian
Point, as well as the federal government’s pitiful enforcement of nuclear safety issues.
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- York presents in its contentioh—speCiﬁc arguments reveals that New York sceks.»to delay this
' 'proceedmg by embarkmg on a “fishing expedltion that is likely unprecedented in NRC proceedings.

B.  New York Has Not Demonstrated That Anv of the Admitted Contentmns For Which It
Seeks Subpart G Procedures Meet Either of the Decision Criteria in Section 2.310(d)

Despite its lengthy (albeit misdirected) discussion of the criteria for determining vizhen o
Subpart G procedures are required to resolve a particular contention, New York gives short shi‘iﬂ to
those cr_‘iteria in itscontention—speciﬁc arguments. Nou'hcrc Vin its contention—hy—conterition analysis
‘ docs New York attempt to directly apply the two alternative ‘cn'ten'a'of 10CFR.§ 231 O(d). In
-short, New York ruakes no bona fide effort to demonstrate that any of its admitted contentions )

inuolve issues where the motive, intent, or credibility of an eyeWitnessis at issue_, such that the use of
Subpart G procedures is warranted.

In addition, each of the contentions identified by New York as candidates for.Subpa’rt G.
hearlngs involves technical i issues (e.g., containment concrete integrity, reactor pressure vessel
embrittlcment metal fatigue). In fact, six of the eight contentions 1dent1ﬁed by New York as
warranting Subpart G procedures relate to the adequacy of aging management programs (“AMPs”) in
the IPEC license renewal apphcation (“LRA”) The other two contentions relate to the adequacy of
Entergy’s severe accrdent mltigatlon a]temative (“SAMA”) analysrs a highly technical matter. Thus, :
these contentions involve clearly technical issues for which Subpart G procedures are not required.

1t is unclear—and New York offers no elucidation—as to how ari_y of the eight identified
contentions are likely to involve eyewitness testimony, much less issues of credibiiity, motive, or
in_teht. Rather, such issues are “example[s] of [] classic technical disagreement[s] that would be
- resolved through the use of expert witnesses.”'% The fact that expert witnesses may testify as to the

validity of various technical assumptions and calculations does not render them “eyewitnesses” for -

purposes of 10 C.F.R. § 2.310(d) (see note 57, supra; 69 Fed. Reg. at 2222). Unless such experts

1% Qyster Creek Order Denying Subpart G Procédures at 7.
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“are also testifying as fact eyewitn;sses wit‘hvﬁrst'-hand kﬁowleﬁg’e of a material vand disputed past |
iactivity, Subparf G proc'edures are not dictated under 10 C.F.R. § 2.310(d).”'™ 'As .éhown below,
‘NeW York makes noishowing that fhe resolutioﬁ of any of the admitted technical content_ions wiil
L involvé, or are even likely to ir.1“volv’e\,‘ eyewitness testimony.
Fihally, as discussed below, many of New York’s contention-specific arguments are
| premised on the specious allegation that Ex;tergy and the NRC Staff have not been entifely’candid to
. date, and accordingly cannot.be trustéd’ td make “a full and complete disclosure of all relevant
: info'rmation.”IOS The relevancé of such unsupported aliegations to the critexia of 10 CFR.§ 2.310(&)
is nof apparent. As the Board concluded,in Vermont Yankee, “generalized aspersions on the tactics '
or mbtiyes of the parties, their employees, members, lawyers, or pro se fepresentatives do not sé\;isfy
 the ‘credibility’ or ‘motive’ elemeﬂts‘ of either ériten'on of 10 C.F.R. § 2.310(d).”'*® Moreover, if a
party fails, without excuse, to comply with its disclosure obligation's,’the Board will impose
~ appropriate sancﬁons, which may include the ﬁsé of Subpart G diééovery procedureAs.'07
For these reasons alone, the Boafd should find that New York hés not jUStjﬁed the use ‘;)f
, Sﬁbparf G procedures relative to the eight identified contentions. Nonetheless, Entergy now turns to.
Néw Ydrk’s additional, contentioﬁ-speci-ﬁc arguments. As shown below, réther than addréésing the
_criteria iﬁ Sectibn 2.310(d), New Y‘_’ﬂf seeks to impugn the integrity pf E_ntefgy and the NRC Staff,
identifies hypothetical discovery disputes; and makes premature, unauthorized, afgxiably :

unreasonable discovery requests. Moreover, New York appears to imply that if Entergy and the

% Vermont Yankee LBP-04-31, 60 NRC at 700 (citing 69 Fed. Reg. at 2222) see also Oyster Creek Order Denying
Subpart G Procedures at 7 (“To the extent that disagreements exist among competing expert witnesses, they are
properly resolved via Subpart L procedures.”). :

.19, New York Motion at 27.

"% Vermont Yankee, LBP-04-31, 60 NRC at 700; ¢f- Oyster Creek Order Denying Subpart G Procedures at 5-6 (“[T]he
standard in 10 C.F.R. § 2.310(d) for a Subpart G hearing is not satisfied simply because a party [purportedly} has
made a misstatement or a misrepresentation regarding an incident that has some general nexus to issues in the
proceeding.”). '

197 See Vermont Yankee, LBP-04-31, 60 NRC at 698; (citing 10 C F.R. § 2.336(¢)); see also Oyster Creck Order Denymg
Subpart G Procedures at 6.



Nl:{C.Steff do not egree with New York’s ’entici,pated discoVery requests (no matter how
unreasonable) -they will have failed to meet their disclosure obligetions; New York however, loses !
srght of the fact this Board is the appropriate arbiter of discovery disputes, that such disputes are not
' uncommon in complex proceedings, and that such dlsputes may be resolved w1thout resort to Subpart
G procedures. |

1 | NYS .Contentiorts 5, 6, aﬁd_ »7 | ‘

Contention 5 alleges that IPEC lacks an adequate AMP for buried SSCs that convey .
o rardioacti\/;ely;contaminated water or other fluids. Contentions 6 and 7 allege that IPEC lacks
adequate AMPs for non-EQ inaccessible rnedlum-voltage and lovrf—voltag'e cables. hlew York claims
that resoluﬁon of these contentions requires “full identiﬁcation by location, desi‘gn, funclion and
' access1b1hty of all the ‘buried pipes, tanks, and transfer canals that contam radloactrve fluid and
- relevent inaccessible electrical cablés Wthh meet lO CFR. §}54 4(a) criteria. 108 New York argues
. that “full 1dent1ﬁcat1on is unl1kely, however in view of (1) its alleged 1nab111ty to ascertain the CLB

;for IPEC Units 2 and 3;'®” (2) the alléged incompleteness of the LRA; (3) Entergy s alleged “lack of

. diligence and timeliness in making document d_isclosures,” as purportedly manifested in the Pilgrim

|
i

license reneux;‘al proceeding; and (4) Entergy’s decision to commission an Independent Safety

/ Examination that included, inter alia, consi'derationrof buried piping issues.''’

- Although Entergy disputes each of New York’s allegations' their veracity is irrelevant for

. present purposes New Yorl(’s attempts to challenge the completeness of the LRA or impugn
Entergy’s cred1brl1ty do not establish the need for Subpart G procedures under 10 C.F.R.

§ 2.310(d). Section 2.310(d) requires New York to show that the alleged facts or incidents concern -

an issue of material fact where the motive, intent, or credibility of an eyewitness is at issue. New

% New York Motion at 20-21.

19" As the Board found in its July 31 Order, “the CLB for Indian Point is, in fact, ascertainable: by following the

‘ definition provided in 10 C.F.R. § 54.3(a).” LBP 08-13, slip op. at 19.
"0 New York Motion at 21-23.
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: York has not.made such.a showing. Tltere 1s ne indieation why the te'chnt'cal data Netv York claims
are necessat'y 'for resolution of the'c’ontentions (i.e., the location, d‘esi.gn, functibn of pipes, cables
etc.) requtte "use of Subpart G discovery procedutes, or how contention resolution would be |
“facilitated by a trial-type heaﬁtlg.;" 1 |

2. NYS Cotztentiong

Contention 8 alleges that the LRA does net include an AMP for each eleetrieal transformer
whose proper function is important tob plant safety. In seeking a Sﬁt)paxt G hearing on this

: corttention; Nevt/ York makes two arguments. 'First, New York claims that the- NRC Staff should

have disclosed its preparation of a particular interim guidance document prior to its publication of

~ . that document.""? Second, New York asserts that the Staff “believes it has the right to dlscard

o

'_ documents that are w1thm the scope of the dxsclosure requlrements in § 2.336(b)(3). 113 Based on
these statements, New York claims that the Staff’s future disclosures under ’_S_ection 2.336(b)(3) “are '
‘not likely to be complete.”! 14 | |

Neither'of New York’s argﬁments establishes that formal Subpart G procedures are necess@
to allow New York to build and litigate its case. In partieular, New York fails to explain why‘i't |
believes the cited Staff guidance docutnent is relevarit to'Contentiort 8, why the Staff allegedly was
obligated to:disclose the document’s existence beforewthe admission of the contention, and why the
tiocﬁment (if relevant) would not be djselosed tluring the mahdatpry disclosure pel‘io&. Furthermore,
and most importantly, New Yorlt t:loes not provide any basis fer cotlcluding thet NRC witnesses (fact

or expert) would not be credible. As noted above, generalized and unsupported criticisms concerning

Final _Rule,'Chz_anges to _Adjudicatory Process, 69 Fed. Reg. at 2205.
12

New York Motion at 25 (citing Proposed License Renewal Interim Staff Guidance LR-ISG-2008-01: Staff Guidance
Regarding the Station Blackout Rule (10 CFR 50.63); Associated With License Renewal Applications, Solicitation of
Public Comment, 73 Fed. Reg. 13258 (Mar. 12, 2008)).

'3 New York Motion at 25.
114 Id
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)
the tactics or motives Qf thé partiéé do r;ot‘ séﬁsfy the “crédibility’ ’ or f‘mbtivé” elements of eil::her
|  criterion of Section 2.3 I‘O(d)." 15
| More fuhdémentally, New.Yérk does not explain why the resolution of Contention 8—a
narrow technical contention—would reciuire a triéHype hearih;.:r,; The Board adtnittéd Contention 8
k‘to.the extent that it qﬁestions thé, need for an AMP for séfety—related électrical tranéfofrnérs _thaf are
required for comf)liance ;vith 10 CF.R. §§50.48 and 50.63..”-“6' The Board indicated thét, “liln
addressing this contention, [it] will require, inter alia, represénfations from the parties to help tit]
detennine-Whethér transformers are more similar to the iﬁclﬁdcd, or to the é;((;iuded, compbnent
eXamples [listed in 10 C.F.R. § 54.21(a)( l)l(i,).'].’””7 It is not readily apparent how the Board’s
| 'resdlution of this conténtioh is likely to invqlve the credibility of eyewitnesses with réspect to either
the occurrence of a m‘atén'ai past event, or the motivélor intent of a party or éyewimess. |
3. NYS Contention 12 " |
NYS Contenﬁon 12 alleges that the Entefgy.’s SAMA aﬁalyses 'forl.IPECAdo not acéurately
- reflect the decontamination and clgan-up costs associated with a severe acéidenf. Providing a
preview of one of its various.ov'erbroad énd unfounded discovery reci’uests, New York asserts that it
, “sggks all documents within‘ NRC’s possgésion” relating toa May 1996 report prepared by Sandié
National Laboratories and certain ahalyses associated with the liceﬁsing pr'oceedin.g ‘for a proposed
-~ dry cas.k‘ spent fuel storage fécility near Skull Valley, Utah.''® According td New York, such

documents “may” be material to the resolution of NYS Contention 12.!'® Referring to the Pilgrim

-

""* See Vermont Yankee, LBP-04:30, 60 NRC at 700.
!¢ LBP-08-13, slip op. at 45.
A _

"8 New York Motion at 25-26.

" Id at 26.
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/-
license renewal proce'eding, New :York also asserts that, without formal discovery, it may be d;ifiﬁcult
to interpret computer modeling inputs and assumptions used by Entergy or its consultants.lzo

‘Here, agam New York fails to explain, with’ spec1ﬁc reference to the criteria of 10 C F. R
§ 2.310(d), why Subpart G procedures are necessary to resolve Contention 12, whrch in the Board s
words is focused on whether specrﬁc rnputs and assumptions’ made in [Entergy s] MACCS2
SAMA analyses are correct for the area surrounding Indian Point.”"*! New York provrdes no reason
to believe that the information it seek\s,if relevant to this contention, cannot be obtained through the
Subpart L mandatory disclosure process, or that the factual and technical issues in dispute necessitate
cross-examination by,tlie parties beyond the examination of witnesses by the Board, as informed by
the parties’ suggested questions.122 As one court put it, there is a “fail[ure] to explain how such
procedures’ will significantly advance the accuracy of an adjudicative process in which the issues
“typically do not require determinations of witness credibility but turn instead upon technical d;ta arid
. policy Judgments”'* In short, it is clear that the concerns stated by. New York relate more to the
’proper scope of the NRC Staff’s and Entergy’s future mandatory Vdis’»closvure obligations than to issues
of eyewitness credibility, motive,lor intent under 10 C.l*‘.R. § 2.310(d). |
| 4. _. NYS Contention 16
. NYS -Contention 16 alleges that Entergy’s SAMA analyses.for IPEC Units 2_.and'_2 are -
| inadequate because they are based on inaccurate population dose estirnates. New 'York’s sole basis.
for seeking a Su.bpart G hearing on this contention is its claim that “Staff and Entergy failed to

disclose or reference a 1999 federal government study which raised the Same concerns about the air

drspersmn model at issue that the State’s expert Dr. Bruce Egan, did. »124 New York apparently

N

g

"' LBP-08-13, slip op. at 64.

’2? See 10CFR. §2. 1207(a)(3)

" Chem. Waste Mgmt., Inc. v. EPA, 873 F. 2d 1477, 1434 (DC Cir. 1989) (emphasis added)
1% New York Motion at 27
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| assilunes'that:‘(i) the Steff and Entergy were aware of the document at issue, and (ii) that those parties
Wer’e under som_e obligation to “disclose or reference” the document, even prior to the Boerd’slruling.' :
on cOntention admissibility or the start of the mandatory disclosure ‘period. Based on this |
- assumption, New York concludes that “there is every reason to believe that without the benefit of,
"'[Subp'art G] discouery .. ..there will not be a.full and complete disclosure of all relevant
i'nformation;”125 | |
| Even assuming, arguendo, that New York’s premise is true, it fails to establish an)r basis for‘
the conduct of a. Subpart G hearing on Contention 16. Again, Ne'\iv York fur_nishes no reason to.
believe that either‘Entergy or the Stuff will act in derogation _of‘their‘ respective mandatory disclosure ‘
obligations—and the Board should not simply presume thatthis will be the case.'?® As‘\the'_
Applicant, _‘En.tergy “bears the burden of proof in uny licensing hearing, and it will have everyA
g incentive to proffer sufficient infonnetion to allow the [Board] to reach a reasoned decision.”‘z_7
JInsofar as New York argues otherwise here, it prematurely raises a hypothetzcal .dlscovery dispute
based on Entergy’s and the Staff s presumed lack of candor. It does not prov1de any basis under
| 10 C.FR. § 2.310(d) for the use of Subpart G procedures.
Like SAMA Contention 12, Contention 16‘raises discrete technical issues that lend
themselves to resolution via a Subpart L hearing. Spec1ﬁcally, as admitted, Contention 12 challenges
whether: (i) population pI'O_] ections used by Entergy are too low, (ii) the ATMOS module of

MACCS?2 code is being used beyond its range of Vahdity, and (iit) use of the ATMOS module leads

to non-conservative geographical distribution of radioactive dose within a 50-mile radius of IPEC.

125 Id

. 125 See Vermont Yankee, LBP-04-31, 60 NRC at 698 (stating that the Board “will not presume that a party will not

comply with its duty to disclose ‘all documents . .. relevant to the contentions’”) (quoting 10 C.F.R.§ 2.336(a)(2)(i)). .

127 CAN, 391 F.3d at 350 (internal citation omitted).

' Cf. Oyster Creek Order Denying Subpart G Procedures at 6’1(NRC regulations “do not contemplate that a single

alleged discovery dispute will give rise to the imposition of a Subpart G hearing procedure as a sanction.”)
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‘Contréry"-to Section 2.310(d), New York does not show that 'reéolution of these issues will involve

y

’ eyewitnéss credibility, motiye, or intent.
5. NYS Contention 25 N
~ 'NYS Contention 25 alleges that .Entergy’s' LRA lacks an adéqﬁate AMP for managing the’
'éffecté .o‘f embrittlement of the reactor preséure vessels and associated internals. 'Néw’ York asseﬂé :
that, because Contention 25 raises pu'rportedly novel ancf “exceedingly complgx, technical i'ssues,.’.’ it |
| is important to understand the extent to Which third parties (e.g., EPRI and NEI) have reviewed those
__issues;12,9' In this regard, Ne;v York states that Enter_gy may seek‘t.o eschew potentiai disclosure |
leigations by claiming that recofds developed and/o;:held by those third parties are not within its
B “possessidn, custody, or control.”** New York élso.states that_ the LRA fails to include an adequate
“AMP aﬁd gge-reliét_ed acCident analyses."! .
| Agaih,b N&v York’s argument amounts to nothing more than a hypothejical diScox}el;y dispﬁte
that might arise:iﬁ the future. It concerns the potential scope of..Enter.gy’s disclosuré obligations. It
is not related to the credibility, motive, or intent of any eyewitness—the relévantcritgria under_
Sectiox_: 2.51 0(d).. By New Y‘o'rk."s own acknow]edgment, Contention 25 ‘in\./olves “complex,

_technical issues;”'* ie., l;he types of issues that the Commission considers to be susceptible to .

resolution by a technical fact finder (the Board in this case) using Subpa_ﬂ L procedures.
L Furthermore, New York fails fo eXplain how the aHeged “paucity of information in the LRA |
goes directly to the issue of motive and intent, thus making application of the Subpait G procedures |

‘ approp'n'ate.”133 This statement is a non sequitur. New York argues, in effect, that because the LRA

does not meet New York’s expectations (by allegedly failing' to include information that New York

1 NeW York Motion at 28.
B

Bl Id. at28-29.

12 1d. at 28.

3 Jd at 29.
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oelreves it should contain), Entergy l.la.sr acted (or will act) in oa'd faith by not disclosing that
inforrnation to New York. Puttrng aside the obvious ﬂaws in this logic, thel adequacy of the LRA isa
. matter for adjudlcatlon and does not bear on the Board’s selectlon of hearing procedures New York
has not met 1ts burden under 10 C.F.R. § 231 0(d) with respect to Contention 16. »
6. Consolidated N_YS Contention 26/264 & Riverke_eper Contention fC—]/I_' C-1__A
This consohdated contention alleges that the LRA lacks an adequate AMP for metal fatrgue
under 10 C.F.R. § 54.21(c)(1)(iii). New York clarms that Subpart G procedures are warranted
- _because [r]esolutlon of the metal fatlgue contention necess1tates resolution of issues of material fact
relating to Entergy’s past activity and to issUes of Entergy’s motive or intent in submittrng LRA |
Amendment 2.”1** This aréument Jacks merit, rn that it fails to explain how resolution of this
' contcntion is likely to involve issues relating to lcredibility, motive, or intent of an eyevtzitness. ,
- Whatever “rrletarnorph051s ’ Entergy’s licensing strategy purportedly has undergone it is not enough
to trigger a Subpart G hearing. Certainly, Entergy’s decision to submrt LRA Amendment 2
(N ewYorkfs pnncrpal grievance) is not a matter requiring the use of formal Subpart G procedures.'*
New York notes that a hearing on this comntention lrkely \wiil involve consideration of the
“CUF/FEN calculatiOns Entergy performed, what assumptions it used, when it p_erformed -the

I calCulations ' among other things.'?¢

In this regard the partles may submit written testlmony of
expert withesses relatmg to the assumptrons used and the calculatlons performed. And, as prov1ded
by the regulations, such testimony is subject to examination by the Board, including questions

suggested by the parties, at an oral presentation.'”’ These are precisely the types of issues the

Commission envisioned could be resolved by the Boards—acting as “active inquisitors of vthe factual,

341 at 30,

15 See Vermont Yankee LBP-04-30 60 NRC at 700 (conc]udmg that generalized aspers1ons on the tactrcs or motives of

the parties, their employees, members, lawyers, or representatives do not satisfy the “‘credibility’’ or ‘‘motive’’
‘elements of either criterion of 10 C.F.R. § 2.310(d)).

¢ New York Motion at 30.
B See 10 C.FR. § 2.1207.
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technical, and scientific evidence”—without resort to formal Subpart G procedures.'*® Moreover,

“even ifvsuch witnesses are deemed eyeWitnesses to their own calculations, and even if such (

calculations are deemed past activities, [there is] no demonstratio'n that th'e truthﬁilnes_s or credibility

-of any of these eyewitnesses may reasonably be expected to be at issne.”'>’

In sum, New York’s arguments implicate neither of the criteria of 10CFR § 2. 310(d) As

" New York notes, the metal fatigue issue has been litigated in the Vermont Yankee license renewal

~ proceeding. In fact, the contention being adjudicated by the Board in Vermont Yankee is
substantially similar to the one admitted by the Board in this proceeding. In both cases, the

140

intervenors have proffered the same expert Witness (Joram Hopenfeld) to support the contention.

Accordlngly, Entergy respectfully submits that this Board, like the Vermont Yankee Board, should

i apply Subpart L procedures in resolvmg this adm1tted contention on metal fatigue.

C. Riverkeeper -Has Not Demonstrated That Any of the Admitted Contentions For_Which
It Seeks Subpart G Procedures Meet Either of the Decision Criteria in Section 2.310(d)

L ' lRiverkeeper Contention T C—I/T C-14

As indicated above, i{iverkeeper Contention TC-1/TC-1A has been consolidated with NYS

- Contention 26/26A. New York has béen designated the lead intervenor for-thjs.contention.
Riverkeeper states that it: (1) incorporates by reference the arguments made by New York in support
ofits request forl a Subpart G hearing on Consolidated NYS ‘Contention 26/26A-Riverkeeper
Contention TC-1/TC-1A; (2) fully suppbrts Ne‘w York’s interpretation of the relationship and |
requirements of Sections 2.309(g) and 2.310(d); and (3) requests that Riverkeeper receive the same _

opportunities as those requested by New York under Subpart G.'*!

"% Vermont Yankee, LBP-04-30 60 NRC at 697.

% 4. at 700 (internal quotation marks omittéd).

.Compare Vermont Yankee, LBP-06-20, 64 NRC at 183-87, with Indian Point, LBP-08-13, slip op. at 104-116,

152-162. -See also Consolidated Contention of Petitioners State of New York (No..26/26- A) and Riverkeeper
(TC-1/TC1-A) — Metal Fatigue and Designation of the -State of New York as the Lead Litigator For This
Consolidated Contention (Aug 21,2008).

140

tat Riverkeeper Motion at 2.
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' Entergy vop»poses Riverleeeper’s request for the use‘ of Subuaxt G procedures for the same
reasons set forth above in response to .New ’York’s request for a Subp}nt'G hearing on Consolidated
NYS Contention 26/26A-Rivetkeeper Contention TC-I/TC- 1A (and iﬁcorporates by reference thet
response). Additioually, for the reasons explained above, Entergy submits that New York and . |
‘ Riverkeeper have not correctly construed the relationship between, or requirements imposed by,
._ 10 C.F.R.§§2. 309(g) and 2 310(d).. See Sectlon [ILA.2, supra.

2, | Rlverkeeper Contentton TC—2 |

Riverkeeper Contention TC-2 challenges‘ the adequacy of Entergy’s AMP for tlow- '
accelerated eorrosion '(“FAC”). .Riverkeeper requests that the Board allow ad_ditionai discovery
 methods pursuant to Section 2.705(a) of Subpart G due to Entergy’s “lack of wiilingr;ess to explain

‘or publicly disclose the techm'cal analyses relied ori'its defense of this  portion of the LRA,” es

-purportedly‘demonstrated in the Vermont Yankee llcense renewal proceedmg 142

In particular,
Riverkeeper complains that Entergy has failed tQ disclose in that proceeding certain vendot computer
‘ eodes as well as associated t'lles and documentation because that infoﬁhatien is prop;'ietary to third-
party"ve_rldors..‘143 Riverkeeper posits that because the same scenario is likely. to be repe.at'ed here,.
v Subpart G discovery is Justlﬁed
Entergy opposes Riverkeeper’s request fot formal dlscovery procedures because vaerkeeper
'has not met its burden under 10 C.F.R. § 23 10(d). Nowhere in its Motion does Rlverkeeper suggest,
much less demonstrate, that the adjudication of Cdntention TC-2 will require examination of the
motive, intent, or credibility of an eyewitness. Contention TC-2 centers on vuhether EntergyA’s AMP
for FAC-affected. components prtwides sufﬁcient details (e.g., inspectiou method and frequeney,

criteria for component repair or replacement), and whether Entergy has adequately benchmarked the

"2 Id. Riverkeeper states that it is not presently requesting the use of cross-examination, as it would be premature at this- ‘

state, but that explicitly reserves the right to make a'showing to the Board at a later date that cross-examination is
warranted. Jd. at 2.

14 at3-4.
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CHECWCRKS code to reflect upfated power‘ leyels. As such, teso,lution of Contentiou TC-2 vt(ill

undoubtedly “turn [] upon technical data;’ rather than determinations of eyewitness credibility,

’ 'inotive, or intent.!** Like Conso}vidated NYS Contention 26/ 26A—Ris}erkeeper Contention TC-1/TC-
1A, a sulastantially similar contehtiou involving the same ;Sreffered intervenor expert (Dr. Hopenfeld)

‘ ts being adjudicated in the Vet'mont Yankee license renewal pt‘oceeding using Subpart L
procedure.s.145 This Board should respectfully do the 'same..‘ '

Tellingly, RiVerkeeper’svs.peciﬁc arguments are more in the nature of a ftypothetieal
discovery dispute that it speculates might arise in the future—one which apparently has its genesis in
the context of a different proceeding,vaud' whose relevauce to this Board’s inquiry under 10 C.F.R. §
2.310(d) is net evideut.'46 As noted above, given its burden of proof moving forward, Entergy has
every iuceutive to proffer sufficient information to allow the Board to.._reacl-l a decisiou tltat is both

~.well-supported and favorable to Entergy. The mere petential for a discovety dispute does not dictate
g the-neetl fer Subpart.'G discovery, as discovery disputes are far from aberrations, and mechanisms
jaexist under Subpart L for resolving such disputes. | 3.
3 Consolidated R-ivetfkeeperContentior-z EC-3 & Clearwater Contention EC-1
Riverkeeper Contentien EC)—3, as consolidated with Clearwater Contention EC-1, challenges
| the adequacy of Entergy s assessment of the significance of the env1ronmental 1mpacts caused by
leakage of radioactive constituents from the IPEC spent fuel pools. Rlverkeeper requests addltlonal
dlscovery me’thods pursuant to SCCUOD 2.705(a) of Subpart G, 1nclud1ng the audacious request for

“permission to enter upon land or other property, for inspection and other purposes.”’*’ As the basis

1% Chem. Waste Mgmt 873 F. 2d.at 1484,

% Compare Vermont Yankee, LBP-06-20, 64 NRC at 192-96, with Indian Point, LBP-08-13, shp op. at 162-69.

146 See Vt. Yankee, LBP-04- 31, 60 NRC at 702 (“unless the allegations concern an individual who continues to work for

Entergy and is identified as an eyewitness here, we cannot conclude that 10 C.F.R. § 2. 310(d) has been satisfied.”)

"7 Riverkeeper Motion at 5-6.
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for this request, Riverkeeper cites Entergy;s allegéd “unwdil'ling~ness tb provide basic information as"’ ’
7._t‘o the-sfatus of the Indiaﬁ Point 2 spent fug:l ﬁool’s condition; aﬁd whethef it’cohtirblues to léak.”];‘8 .
EntergyA objects“to Riverkéeper’s request for Subpart G discoyery for the same reasons

discussed ab’(#Qe relative to.Contention TC-2. Riv:erkeéper'merel}/f ]Sosttil'lates a future discovery |

" dispute between the parties based upon Entergy’s assumed lack of candor or willingness to meet its
~ disclosure obligations. Rivefkeeper establishes no nexus between ifs claims and any issue involving
the credibiIity of eyewitnesses with respéct to either the occunen@e of a material past évent, or the
motii/e or intent of a party or eyewitness, as required by I.O C.F.R. § 2.3’10_(d). As such, Riverkeeper
has not furnished sufﬁcient support for it_s request that this Board permit formal discovery (including

'Rive‘r‘keeper’s amorphous request to visit the IPEC site for “inspection and other purposes™).

. D. Clearwater Has Not Demonstiated That.Any of the Ad'mitted Contentions For Which It
' _Seeks Subpart G Procedures Meet Either of the Decision Criteria in Section 2.310(d)

Clearwater seeks .the use of Subpart G procedures only with respect to. Clearwater C§ntention
EC-1, which, as noted above, has been consolidated with Riverkeeper Eé-3.]4g_' Riverkeeper haS been
dési@atéd th;: lead inier\f‘é:nor with respeét to the consolidated contention. CleérWater states that it
“joins in the response submitted by ijérkeeper to thiquuestion and inéorporates such response

herein by reference its entirety.”'*® With respect to its other admitted contention, EC-3, Clearwater

states that it “believes that the provisions of Subpart L are more appropriate.”"”! .~

N
i}

Entergy opposes Clearwater’s request for the use of Subpart G procedures for the same |

-~ reasons discussed above in response to Riverkeeper’s request for a Subpart G hearing on Riverkeeper
. P ) ,

Contention EC-3, and incorporates by reference its previous response. Entergy agfées Wit_h‘

" Id at5. -
19 See Clearwater Motion at 1.
B0 1

151 Id.

/
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Cléarwater that Subpart L procedures are appropriate for resolving ClearWater COnténtioﬁ EC-3,

‘which raises a discrete environmental justice issue.

Iv. CONCLUSION |

For the reasons stated above, Entergy asserts that none of the intervenors—New York,

Riverkeeper, or Clearwater——-has -demonstrated that any of their admitted contentions meet

the criteria o_f 10 C.F.R. § 2.310(d), so as to mandate the use of Subpart G procedures. Accordingly,'

Entergy respectfully submits that the Board should apply Subpart L procedures in resolving each of -.

the admitted _contehtions. -
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