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PETITIONERS' CONSOLIDATED REPLY TO
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CONSOLIDATED PETITION TO INTERVENE

Petitioners' Beatrice Long Visitor Holy Dance(I)(T), Joe American Horse,

Sr.(I)(T), Debra White Plume(I)(T), Loretta Afraid of Bear Cook(I)(T), Thomas

Kanatakeniate Cook(I), Dayton 0. Hyde, Bruce McIntosh, the Afraid of Bear/Cook

Tiwahe, by Thomas Kanatakeniate Cook(I)(T), the American Horse Tiospaye, by Joe

American Horse, Sr.(I)(T), the nonprofit Owe Aku, Bring Back the Way, by Debra White

Plume(I)(T), and the nonprofit Western Nebraska Resources Council ("WNRC"), by

Bruce McIntosh, Vice-Chairman, hereby submit this consolidated reply to the Answer of

Applicant Crow Butte Resources, Inc. d/b/a Cameco Resources ("CBR") dated August

22, 2008 (the "CBR Answer") and to the Answer of the NRC Staff filed August 25, 2008

(the "NRC Staff Answer").

1 Indigenous (Native American) Petitioners are denoted by an "(I)", and beneficiaries of
the Ft. Laramie Treaty of 1851 and the Ft. Laramie Treaty of 1868 are denoted by a
"(T)." The distinction is important because Mr. Cook is entitled to the benefits of the
trust responsibility as a Native American separate from the rights he has as a husband to
his Lakota wife Loretta Afraid of Bear Cook who is a member of the Oglala Sioux Tribe
and a beneficiary of treaty rights in addition to general Native American rights, and as a
member of his Lakota Tiwahe.
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INTRODUCTION

Seven individuals and four organizations, as Petitioners, timely filed a

Consolidated Request for Hearing and Petition to Intervene dated July 28, 2008 (the

"Petition"). Three of these Petitioners, namely Debra White Plume, Owe Aku and

WNRC were found to have standing and admissible contentions in petitioners in a

concurrent proceeding on Applicant's proposed "North Trend Expansion," ASLBP No.

07-859-03-MLA-BDO0 (the "Expansion Proceeding.") 2 The North Trend Expansion is

the subject matter of the Expansion Proceeding and the related proposed amendments to

CBR's License which are described in the North Trend Expansion Application are

referred to in Applicant's License Renewal Application ("LRA") as the "Satellite

Facility." See, e.g., LRA Section 7.12.4.2. This is not disputed by either Applicant or

the NRC Staff.

PRELIMINARY MATTERS

1. Collateral Estoppel and Issue Preclusion Principles Require Identical

Issues Not Be Re-Litigated. Under the principles of collateral estoppel, identical issues

for these three Petitioners that were litigated in the Expansion Proceeding need not be re-

litigated in this Proceeding. See, generally 50 C.J.S. §779, footnote 70 and

2 In Re: Crow Butte Resources (License Amendment Application for North Trend

Expansion Project), LBP-08-06, __ NRC _, (April 29, 2008 corrected May 29, 2008)
("LBP-08-06"). 2



accompanying text and citations, including Ashe v. Swenson, 397 US 436 (1970); US v.

Shanbaum, 10 F.3d 305 (5t Cir. 1994). Only new contentions, new Petitioners and new

facts and circumstances or opinions need to be litigated in this proceeding. In general:

[T]he whole premise of collateral estoppel is that once an issue has been
resolved in a prior proceeding, there is no further fact finding function to
be performed. 50 C.J.S. §779, footnote 71. Collateral estoppel, or issue
preclusion, is a common law, judicially created, equitable doctrine rooted
in civil litigation and founded upon principles of fundamental fairness.
Id., footnotes 72-76. The decision of whether to apply collateral estoppel
is within the discretion of the court, and application of the doctrine is
determined on a case-by-case basis. Id., footnotes 77-78 ... .In deciding
whether the doctrine of collateral estoppel is applicable in a particular
situation, a court must balance the need to limit litigation against the right
of a fair adversary proceeding in which a party may fully present his case.
Id., footnote 87.

This Board is required by these collateral estoppel principles to adopt the findings

of the Board in LBP-08-06 if they are identical or if they are based on the same facts and

circumstances provided they have been litigated so that each side has an opportunity to be

heard. Of course, there are many issues, Petitioners, Contentions, facts, circumstances

and opinions in this Proceeding that were not at issue in the Expansion Proceeding and to

which the principles of collateral estoppel do not apply.

Further, the Presiding Officer has the authority under 10 CFR Section 2.319(e) to

restrict duplicative arguments in this proceeding. 10 CFR §2.319(e). The NRC Staff

argues that because the parties are appealing LBP-08-06, it should not have any effect.

NRC Staff Answer, at 14 (footnotes 8), and 16 (footnote 10), and at 21 ("[t]heir claim

that "WNRC was found to have standing and admissible contentions in the Expansion

Proceeding, see, LBP-0806" is insufficient for the purpose of establishing standing
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related to the Crawford, Nebraska site in this license renewal proceeding because

standing established in another proceeding cannot be used to establish standing in the

current proceeding."). This last assertion is made without citation to any legal precedent

and without any consideration of the foregoing principles of collateral estoppel.

If the Board were to accept NRC Staffs arguments, it would result in an increase,

as opposed to a reduction, of duplicative arguments. Such would be contrary to the

principles of efficient use of the Board's and parties' resources. Further, this Board has

already exercised its discretion in connection with the foreign ownership issues to

exclude such issues from the oral arguments because they were fully presented in the

Expansion Proceeding and are being determined by the Board Panel chaired by Judge

Young. See Judge Gibson's Order dated September 2, 2008, at paragraph 2.

Accordingly, this Board should immediately find that Debra White Plume, as an

individual, Owe Aku, an organization and WNRC, an organization have standing and

admissible contentions in this proceeding.

2. Relevance of Treaties and Related Law. As discussed in Petitioners'

Memorandum of Law Re: Indigenous Rights, Treaties and Indian Law submitted in the

Expansion Proceeding on February 22, 2008, ML080640548, Petitioners and the Oglala

Sioux Tribe (as an amicus party at the time) described the history of the region, how the

Lakota people are the original inhabitants of this region since time immemorial and how

the Gold Rush and significant warfare between the United States the Sioux Nation led to

several significant peace treaties, particularly including the Fort Laramie Treaties of 1851

and 1868. The Board in LBP-08-06 found Treaties and Related Law to be relevant even

4



though such principles were not critical to its findings on standing and admissible

contentions. LBP-08-06 at 28.

According to the Oglala Sioux Tribe, Pine Ridge Indian Reservation "was

established in part to encourage an agrarian lifestyle for the Oglala." Id. at 26. The

Oglala were encouraged to farm and raise livestock, as well as abandon a nomadic

lifestyle and remain within the Reservation. Id. Prior to these treaties, the Sioux had

occupied and controlled a large area of land, including that where the .... site is now

located. Id. Two descendants of Chiefs who signed these treaties, Chief Joseph

American Horse and Chief Oliver Red Cloud, were recognized on the record at the

January 16, 2008 oral argument in the Expansion Proceeding and are Petitioners in this

Proceeding. Id.

As stated by Chief American Horse, the Sioux Nation was a large nation with

10,000 campfires located in what are now several states including Nebraska and the

Dakotas, the names of which come from the Lakota language. Id. at 27. The relevance

of either general treaty rights issues or more specific water rights issues at this stage of

this Proceeding is insofar as either or both may pertain to rulings on standing and

Contentions A and C [in the Expansion Proceeding]. Id. Although the Board noted that

in an appropriate situation such considerations might be more critical to these or other

rulings, because of its finding of standing and admissible contentions under NRC

Regulations. Id. at 28.

3. Incorporation by Reference. Petitioners have followed the common

practice of selectively incorporating by reference certain documents that are in the record
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in this Proceeding and/or in the Expansion Proceeding or are publicly available. See,

Consolidated Petition at 5._ In LBP-08-06, the Board accepted Petitioners' incorporation

by reference:

We note further that, in an introductory section of their Petition,
Petitioners list several "Relevant Facts," which they then incorporate by
reference into the basis discussion for each separate contention. In our
consideration of each contention we have taken these alleged facts also
into account. Id. at 61.

Applicant and the NRC Staff object to Petitioners' incorporation by reference of

these documents. See NRC Staff Answer at 21-22; CBR Answer at 25. The NRC Staff

has not cited any legal principle or any case that requires prohibits incorporation by

reference and has no legal basis to argue that such documents be rejected.

All such documents are properly incorporated by reference and applicable

to the facts in this case. In fact, such documents were provided in response to complaints

by NRC Staff and Applicant in the Expansion Proceeding. In doing so, Petitioners

complied with common practice concerning incorporation by reference as compared with

incorporation without reference as practiced by the Applicant in the LRA.

Applicant argues that "[a]petitioner is not permitted to incorporate massive

documents by reference as the basis for, or a statement of, his contentions." CBR

Answer at 25, citing Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1 &

2), LBP-76-10, 3 NRC 209, 216 (1976); comparing, Pet., at 4-8.) A close reading of the

Tennessee Valley case shows that the Board in that case allowed incorporation of

documents by reference and was critical only of non-selective incorporation that "that

lacked any reference to the contentions proferred by the petitioner. Id. at 216 (Petitioner
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incorporated by reference about 3,000 pages of material without any attempt to direct

specific attention to pertinent portions particularly germane to the issues in this

proceeding.) Such non-selective incorporation frustrated the requirement that the

supporting affidavit set forth 'with particularity the facts pertaining to his interest and the

basis for his contentions with regard to each aspect on which he desires to intervene."'

Id.

Petitioners note that 10 CFR § 51.60 allows Applicant to incorporate by reference

information into its Environmental Report.3

4. Foreign Ownership and Transfer of License Issues. Petitioners

have argued consistently that the concealed foreign ownership of Applicant is contrary to

the US national interest, contrary to the US common defense and security and contrary to

US public health and safety. Applicant benefits from suspiciously convenient timing.

In 1996, Cameco, Inc. started its creeping acquisition of Applicant by instigating a stock

recapitalization and purchasing just under one-third (1/3) of Applicant's common stock.

At that time, Applicant was being operated under License SUA-1534, as amended and

renewed from 1987 to 1996. In 1998, Cameco purchased another tranche of Applicant's

common stock to bring its total ownership up to ninety percent (90%) of Applicant.

Conveniently, Applicant filed its 1998 License Renewal under which it is currently

3 As an aside, Petitioners also note that Section 51.60(a) requires a separate
Environmental Report and separate Safety Report, not the combined LRA submitted by
Applicant and accepted by the NRC. On its face, it would appear that the NRC Staff
exceeded their regulatory authority by allowing Applicant to file a combined LRA
instead of a separate Environmental Report requTred by Section 51.60(a).



operating in 1997 before disclosing the Cameco stock deal.4 Petitioners believe that

Cameco orchestrated the timing of these transactions to avoid disclosure of foreign

ownership to the NRC Staff in the 1998 License Renewal. As a result, the 1998

Renewal License under which Applicant currently operates was issued based on an

application that was prepared before the 1998 disclosure of the Cameco stock deal. This

means that the public did not have an opportunity to be heard on the foreign ownership

issues when the 1998 Renewal License was issued.

The concrete and particularized injuries suffered by Petitioners related to foreign

ownership, domination and control Applicant include water contamination, water

depletion and the increased threat to US national security posed when a foreign agent

secretly acquires control of a US NRC licensee and is able to export yellowcake uranium

and sell it internationally free of US restrictions. Further, Petitioners have listed several

discrete problems created by Applicant's foreign ownership including: (1) lack of

jurisdiction over foreign decision-makers, (2) lack of jurisdiction over foreign assets to

pay under-collateralized restoration costs, (3) skape-goating of US managers of the mine

for acts by foreign decision-makers, (4) reckless disregard by foreign owners of the US

public health and safety which has led to (a) intentional suppression of geologic data

showing fractures and faults connecting the aquifers, and (b) concealment of the

acquisition of foreign ownership at the start of Cameco's creeping acquisition of

Applicant.5 If Petitioners' foreign ownership arguments are accepted, then the NRC will

4 Although Applicant has never properly complied with 10 CFR Section 40.32, or Section
__ of the Atomic Energy Act of 1954, as amended (the "AEA"), it did disclose its
proposed sale of stock to Cameco in 1998. CITE -

See Expansion Proceeding July 23 Hearing Transcript at 457-458, at 460-461, at 462-
463, at 573-576, and at 577-579. 8



be found not authorized to issue the license amendment in this case. Accordingly, there

is clearly standing to pursue contentions related to foreign ownership.

As noted in the recently released RIS 2008-19 (ML081760011) (August 28,

2008), 10 CFR §2.309(b )(1) requires FRN notice and gives 20 days to intervene and

request hearing -- none of which happened in 1996 or 1998, or 2000 when Cameco

acquired 1/3 of Applicant, then more to hold 90% of Applicant, then the last 10% to hold

100% of Applicant. As a result, it is appropriate to raise it in this Proceeding.

6. General Description of the Petitioners. Each Petitioner is located

within the 80 Km radius of the Licensed Area that is described in the LRA and is in the

pathway of contaminants from the ISL uranium mining operations of Applicant CBR

described in the LRA. These pathways are further described in the geologic and

stratiagraphic opinion letter of Dr. Hannan LaGarry, and the opinion letter of Paul

Robinson, experts in support of Petitioners. In summary, CBR's operations are mining

uranium in mineralized fractures and faults which causes point source releases of

contaminants including Arsenic, Thorium, Radium-226 and other progeny of Uranium

that are created as Uranium either oxidizes and/or decays. Petitioners have maintained in

the Expansion Proceeding and this Proceeding that Applicant's ISL mining operations

have caused adverse health impacts related to these contaminants. Petitioners have noted

the high arsenic levels. Recently, Petitioners were made aware of a new study from the

Johns Hopkins Bloomberg School of Public Health which indicates that even low level
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inorganic arsenic levels in the water is related to the onset of Type 2 Diabetes in Adults.6

The Study concluded that "total urine arsenic was associated with increased prevalence of

type 2 diabetes. This finding supports the hypothesis that low levels of exposure to

inorganic arsenic in drinking water, a widespread exposure worldwide, may play a role in

diabetes prevalence. Prospective studies in populations exposed to a range of inorganic

arsenic levels are needed to establish whether this association is causal." Id.

Due to inter-connection between the aquifer being mined (Chadron) and other

aquifers being used for drinking and other purposes in and around Crawford and

Chadron, Nebraska, Hot Springs, South Dakota and Pine Ridge Indian Reservation

(Arikareee and Brule Aquifers, all part of the High Plains Aquifer), these contaminants

from Applicant's mine are flowing into pathways to human ingestion and the

environment in such places. This causes adverse health and environmental impacts to

Petitioners. Further, because water travels long ways and in unpredictable ways, the

contaminants from Applicant's mine travel to the outer boundaries of the 80Km radius of

the Licensed Area. Finally, spills into the White River as well as groundwater

contamination that reaches the White River flow North East to and through Pine Ridge

Indian Reservation and the community of Slim Buttes where several Petitioners live

and/or own property. Spills do happen and have happened at Applicant's ISL operation

despite regulatory mandated precautions against spills and contamination from spills. In

one instance, the only reason that a major contamination was avoided was that one large

6 ArsenicExposure-andPrevalence-ofTivpe2 Diabetes inUSAdults, Ana Navas-Acien,

MD, PhD; Ellen K. Silbergeld, PhD; Roberto Pastor-Barriuso, PhD; Eliseo Guallar, MD,
DrPH, Journal of the American Medical Association, 2008;300 (7):814-822 (August 20,
2008). This new information will likely be grounds for a New Contention to be filed in
the Expansion Proceeding and this Proceeding. 10



spill of about 300,000 gallons into the White River occurred in the Winter when the river

was frozen so that some cleanup was possible. In any case, only 2/3 of the contaminated

spill was cleaned up and it is unknown what happened to the other 1/3 of the spill. LBP

08-06 at 93.7

In LBP-08-06, the Board found that

in a case involving ISL mining; many different variables, including the
characteristics of the hydrogeology of a particular region and of aquifers
in it, could inform any standing decision..... we must therefore look to
whether any circumstances presented to us by this Petitioner support a
finding based on "specific and plausible means" through which injury
could occur. In this regard, we note first that surface water plays more of
a role with respect to Slim Buttes....As recounted above, it is asserted that
both ground and surface water may be contaminated as a result of the [ISL
operation], and Affiant Cook also makes reference to the "drying up of the
White River." Moreover, the NDEQ in Exhibit B, offered in support of
standing, raises questions about communication. between the Brule and
Basal Chadron aquifers and the White River. We also note that Petitioners
in theirsupport of Contention B refer to the fact that the proposed
expansion site drains into the White River, which runs toward the Pine
Ridge Reservation. Indeed, we observe that, according to the
Application's ER at section 3.5.7, cited to us by Petitioners, the "White
River ... flows northeast into South Dakota, passing through boundaries
of the Pine Ridge... Indian reservation[ ]."231 And we recall that at oral
argument Petitioners amplified on an earlier reference in their Petition to a
300,000 gallon leak, to the effect that this spilled onto the frozen surface
of the White River.

We note further, regarding rivers generally and the question of how far
contamination of various sorts may be carried in them, that although
distances involved in case law on the subject are generally much shorter
than those at issue here, there are cases involving significant distances in
which plaintiffs have been found to have a right to apply for preventive
relief (where copper mining tailings were carried 25 miles to plaintiff s
farm), or to prevail against a motion for summary judgment (where
chloride spillage was allegedly carried 100 miles
to plaintiff's farm).234 We note with regard to the latter that the standard
for deciding a motion for summary judgment is, of course, significantly

7 With regard to the 300,000 gallon spill, this was said to be "a spill into the shallow
aquifer that came from an incomplete casing, a problem with the casing of the well," Id
at 93.
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stricter not only than that regarding contention admissibility, but even
more so than that for determining standing. Id. at 50-51.

Contaminants also spread through accumulation in plants and in animal tissues

that may be consumed by people. This interferes with substantial hunting and fishing

rights and environmental, recreational and cultural values. It is also well known that

depletion of the High Plains Aquifer (also known as the Ogallala Aquifer and of which

the Chadron, Brule and Arikaree are a part) results in a reduction of property values. See

e._g., L. Torrell et. al., The Market Value of Water in the Ogallala Aquifer, 66 Land

Economics 2d 163 (1990) (The value of water is a significant part of irrigated farmland

transaction prices observed in the marketplace. Using a comprehensive data set of farm

sales in New Mexico, Oklahoma, Colorado, Kansas, and Nebraska, the value of water

was estimated as the price differential between irrigated and dryland farm sales. Results

indicate the water value component of irrigated farm sale transactions ranged from 30 to

60 percent of the farm sale price, depending on state; with an average of 37 percent in

Nebraska). Id. at 172 and Table 3. The Chadron Brule Aquifer being mined by Applicant

uses up substantial amounts of water including approximately 40 million of gallons of

water per year that are injected into Applicant's deep disposal well. In addition, once

mined by Applicant, the Chadron Brule Aquifer becomes irretrievably committed and

may never again be used as a US Drinking Water source ("USDW"). CITE. The

foregoing facts support standing on the environmental and safety contentions.

Applicant argues without citation that "[the safety issues relevant to license renewal

are significantly different from, and defined more narrowly than, those relevant during an
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original licensing proceeding." CBR Answer at 25. Petitioners submit that there is no

difference in the analysis required in order to ensure public health and safety as required

under the AEA. Accordingly, Applicant's attempt to limit this Board's review of safety

issues must be categorically and summarily rejected.

STANDING

1. Applicable Principles of Standing. Each of the eleven Petitioners

has standing because they have demonstrated that they May be affected by a decision in

this proceeding. The applicable statute, 42 U.S.C. Section 2239(a), provides that "the

Commission shall grant a hearing upon the request of any person whose interest may be

affected by the proceeding, and shall admit any such person as a party to such

proceeding. LBP 08-06 at 29. On the question of standing, the presiding officer must

"construe the [intervention] petition in favor of the petitioner." Id., cin Georgia

Inst. of Tech. (Georgia Tech Research Reactor), CLI-95-12, 42 NRC 111, 115 (1995)

(emphasis added). See, also, NRC Answer at 3, concurring. In LBP-08-06, the Board

summarized the applicable principles concerning standing as follows:

Any person requesting a hearing and seeking to intervene in an NRC
proceeding must demonstrate that he or she has "standing" to participate
in the proceeding. Standing is a concept that concerns whether a party has
"sufficient stake" in a matter, as defined by relevant legal principles. The
question of standing "focuses on the question of whether the litigant is the
proper party to fight the lawsuit" - as contrasted with the separate
question of whether there is a "justiciable," or "real and substantial
controversy... appropriate for judicial determination," and not merely a
hypothetical dispute. The petitioner bears the burden of demonstrating
standing, but in ruling on standing a licensing board is to "construe the
petition in favor of the petitioner," Id. at 28-29.
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A licensing board shall consider three factors when deciding whether to grant

standing to a petitioner: the nature of the petitioner's right under the AEA to be made a

party to the proceeding; the nature and extent of the petitioner's property, financial, or

other interest in the proceeding; and the possible effect of any order that may be entered

in the proceeding on the petitioner's interest. Id. at 29. In addition, Commission

precedent directs licensing boards, in deciding whether a petitioner in an NRC

proceeding has established the necessary "interest" to show standing under Commission

rules, to follow the guidance found in judicial concepts of standing, as stated in federal

court case law. 8 Id., t Yankee Atomic Elec. Co. (Yankee Nuclear Power Station),

CLI-98-21, 48 NRC 185, 195 (1998); Quivira Mining Co. (Ambrosia Lake Facility,

Grants, New Mexico), CLI- 98-11, 48 NRC 1, 5-6 (1998); Georgia Tech, CLI-95-12, 42

NRC at 115.

Under these concepts, we are to consider whether a petitioner has "allege[d]

[1] a concrete and particularized injury that is (2) fairly traceable to the challenged action

and (3) likely to be redressed by a favorable decision." The requisite injury may be either

actual or threatened, but must arguably lie within the "zone of interests" protected by the

statutes governing the proceeding - here, either the AEA or the National Environmental

Policy Act (NEPA). LBP-08-06 at 29. And, as indicated above, the injury must be

8 Applicant's Response makes much ado about the Supreme Court cases described in

Davis v. Federal Election Commission, 554 US __ (2008), slip op. at 7 (June 26, 2008).
CBR Answer at 8-9. However, a careful reading of the string-cited cases reveals that
neither the holdings nor the dicta of these cases support Applicant's arguments.
Accordingly, Applicant's arguments regarding a generalized nexus between standing and
contentions in NRC proceedings must be rejected. See extensive discussion at Petitioners
Response to Applicant's Submission re: Standing dated August 22, 2008 in the
Expansion Proceeding; ADAMS ML , at 4-8. Such
arguments are incorporated herein by reference hUd are not repeated here.



"concrete and particularized," and not "conjectural" or "hypothetical." Id. In a case

involving indigenous petitioners, the "zone of interests" includes the US Government's

obligations of trust responsibility and under the treaties.

In reviewing affidavits with respect to standing (including those incorporated by

reference to the Expansion Proceeding), a decision maker should "avoid 'the familiar trap

of confusing the standing determination with the assessment of petitioner's case on the

merits,' Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination and

Decommissioning Funding, LBP-94-5, 39 NRC 54 (1994) (citing City of Los Angeles v.

National Highway Traffic Safety Administration, 912 F.2d 478, 495 (D.C.Cir. 1990)

(citations omitted)), affd, CLI-94-12, 40 NRC 64 (1994). In the Matter of

HydroResources, Inc., LBP-98-9, 47 NRC 261, 272 (1998) ("HRI I").

Petitioners are not required to rely on the good will of Applicant, the future

decisions of the Staff of the Nuclear Regulatory Commission, or the staff of the

Environmental Protection Agency. Petitioners who demonstrate that they rely on water

supplies adjacent to the in situ leach ("ISL") mining project have a right to a hearing.

HRI I at 269 (emphasis added). In addition, exposure to radon from living in close

proximity to an ISL mine is an "injury in fact" sufficient to establish standing. In the

Matter of HydroResources, Inc., LBP-03-27 58 NRC 408, 413 (2003) ("HRI II").

Therefore, anyone who uses a substantial quantity of water personally or for

agriculture or livestock from a source that is reasonably contiguous to either the injection

or processing sites of an ISL mine has suffered an "injury in fact." HRI II at 275.

A determination that the injury is fairly traceable to the challenged action,
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however, does not depend "on whether the cause of the injury flows directly from the

challenged action, but whether the chain of causation is plausible." (Emphasis added).

Sequoyah Fuels, CLI-94-12, 40 NRC at 75 (emphasis added). The redressability element

of standing requires a petitioner to show that the claimed actual or threatened injury could

be cured by some action of the decisionmaker. Sequoyah Fuels Corp. (Gore, Oklahoma

Site Decommissioning), CLI-01-2, 53 NRC 9, 14 (2001).

"Proximity plus" standing requirements

Under Commission case law, some circumstances exist in which petitioners may

be presumed to have standing based on their geographical proximity to a facility or

source of radioactivity, without the need to show injury in fact, causation, or

redressability. LBP-08-06 at 31. In nuclear power reactor construction permit and

operating license proceedings, showing proximity within 50 miles of a plant is often

enough on its own to demonstrate standing. Id. In proceedings not involving power

reactors, however, the Commission has held that proximity alone is not sufficient to

establish standing. Id. Rather, a presumption of standing based on geographical

proximity may be applied in nuclear materials licensing cases only when the activity at

issue involves a "significant source of radioactivity producing an obvious potential for

off-site consequences." Id. Thus petitioners who wish to base their standing on such a

presumption must demonstrate that the radiological material at issue presents such an

"obvious potential for offsite consequences." How close to the source a petitioner must

live or work to invoke this "proximity plus" presumption "depends on the danger posed

by the source at issue." Thus, whether and at what distance a proposed action carries
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with it an "obvious potential for offsite consequences" such that a petitioner can be

"presumed to be affected" must be determined "on a case-by-case basis, taking into

account the nature of the proposed action and the significance of the radioactive source."

LBP-08-06 at 31-32, ctn Georgia Tech CLI-95-12, 42 NRC at 116 (itself citing

Sequoyah Fuels, CLI-94-12, 40 NRC at 75 n. 22). See, also, NRC Answer at 5,

concurring. All of the foregoing show concrete, substantial and particularized harm to

Petitioners that satisfy the requirements for Petitioners to demonstrate standing. A brief

discussion of each Petitioner and the applicable regulations of Section 2.309(d)(1) below

clearly show that each Petitioner has standing in this proceeding.

DISCUSSION OF SPECIFIC PETITIONERS AS TO STANDING

There is no dispute that NRC's regulatory implementation of AEA Section 2239(a)

in 10 CFR Section 2.309(d) is applicable in this proceeding. 9 LBP-08-06 at 29.

A. Individual Standing

1. Beatrice Lone Visitor Holy Dance (I)(T)

(i) Name. Address and telephone number1":

9 (d) Standing. (1) General requirements. A request for heating or petition for leave to
intervene must state: (i) The name, address and telephone number of the requestor or
petitioner; (ii) The nature of the requestor's/petitioner's right under the Act to be made a
party to the proceeding;
(iii) The nature and extent of the requestor's/petitioner's property, financial or other
interest in the proceeding; and (iv) The possible effect of any decision or order that may
be issued in the proceeding on the requestor's/petitioner's interest. 10 CFR §2.309(d).

10 Nothing in Section 2.309(d) requires a Petitioner to provide Personal Identifying

Information ("P11") in this publicly filed document. Many Petitioners live in rural areas
and rely on Post Office Box addresses. However, the geographic location has been
provided for each Petitioner sufficient to identify location for purposes of evaluating
standing and contentions. The telephone numbdr7of the undersigned Attorney for



Beatrice Long Visitor Holy Dance, Slim Buttes, Pine Ridge Indian Reservation.

(ii) The nature of this Petitioner's right under the Act to be made a party to the

proceedini: The AEA specifically requires atomic energy and source materials to be

regulated in the US national interest to assure the common defense and security and to

protect the health and safety of the public. AEA Section 2012(a), (c)(d)(e). To the

extent that Applicant's ISL mining operation Day interfere with this Petitioner's health

and safety, she has rights to be protected against activities that might harm her as a

member of the general public referred to in the AEA. Id. and AEA Section 2239(a).

These are referred to herein as "General Public Rights").

This Petitioner is a member of the Oglala Sioux Tribe and lives near the White

River. This is the land of her family - including her grandparents and great-

grandchildren. This Petitioner has rights as a Native American under the trust

responsibility and a variety of federal laws (listed in the Petition at 7) (hereinafter

referred to as "Native American Rights") and as an Oglala Lakota under Treaties with the

United States of 1825, 1851 and 1868 ("Treaty Rights"). This Petitioner has the right to

clean water for drinking and to irrigate her family gardens from which she eats regularly.

This Petitioner has the right to have clean water for bathing. Her health and safety is

adversely impacted due to flows of contaminants into the White River which flows

through her land and also due to flows of contaminants from the mined aquifer to the

Petitioners may be used for each Petitioner to satisfy Section 2.309(d)(1)(i). NRC Staff
has complained of a failure to provide a physical address. NRC Answer at 6, 9, 11,15,
18. Such failure is non-material at most since Petitioners' physical locations have been
adequately described for purposes of evaluating standing and neither the NRC Staff nor
Applicant has cited any problems identifying thiaocation of any Petitioner.



Arikaree aquifer upon which this Petitioner relies for drinking water and domestic use.

As a result, this Petitioner's health is jeopardized. This Petitioner is a great-

grandmother, an elder, and a respected spiritual person of her Tribe. She is

acknowledged as being one of the International Council of Thirteen Indigenous

Grandmothers and in that capacity she has been part of private meetings with religious

leaders including the Dalai Lama. This Petitioner has led a life of prayer involving the

inipi ("sweat lodge") and also involving the preparation and use of traditional medicines

of the Lakota people. This Petitioner has rights to continue to participate in these prayer

ceremonies and to continue to make these traditional medicines and to have continued

access to as much pristine water as is necessary for her and her and her descendants to

continue these activities. These are "Religious Rights" protected by the Religious

Freedom Restoration Act ("RFRA") and other applicable law including the Winters

Doctrine.

Accordingly, this Petitioner has substantial, concrete and particularized injuries that

support standing. Petitioners' water rights under Winters Doctrine and other applicable

law are referred to herein as "Water Rights".

NRC Staff argues that this Petitioner "cannot claim individual standing based on

the interests of the Lakota people because one person cannot derive standing from the

interests of another." NRC Answer at 6, cit Florida Power & Light Co. (St. Lucie

Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989). The NRC

Staff's argument on this issue reveals a severe cultural misunderstanding on the part of

the NRC Staff.
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As a Lakota great-grandmother, and respected Lakota elder, this Petitioner has an

absolute obligation to her people, and fundamental right, to express the interests of her

people, her family, her children, grandchildren and those of future generations and to

continue Lakota traditions for all those people ("Lakota Cultural Rights"). The trust

responsibility and treaty obligations owed by the NRC Staff as representatives of the

United States Government require that this Petitioner's the NRC Staff accept what this

Petitioner describes as her obligations to Lakota tradition and culture. It is inappropriate

and violative of such trust and treaty obligations for NRC Staff to conclude that one

Lakota grandmother is not entitled to represent the interests of her people in a traditional

Lakota way to protect Lakota cultural values. This Petitioner has Lakota Cultural Rights

which are protected and which may not be impinged by Applicant's operations.

NRC Staff argues that the fact that the White River has run dry shows that there is

no injury in fact or threat of potential injury. NRC Staff Answer at 7. First, such

argument cannot be made because part of this Petitioner's contentions are that the

Applicant's operations have impacted the White River and depleted water resources in

the area. As a result, the fact that the White River has run dry shows that there has been

an injury to this Petitioner's interests. Further, this Petitioner has the benefit of the

Winters Doctrine which requires the United States Government to ensure that there is

sufficient quality and quantity of water at Slim Buttes for all purposes and uses of this

Petitioner and her family.

20



(iii) The nature and extent of the requestor's/petitioner's property, financial or other
interest in the proceeding:

This Petitioner has a substantial interest in protecting and preserving her General Public

Rights, Native American Rights, Treaty Rights, Religious Rights, Water Rights, and

Lakota Cultural Rights. This Petitioner has several water wells that draw water from the

Arikaree aquifer which is related to the mined Chadron aquifer by fractures and faults.

The White River flows through Petitioner's land. There are pathways of contaminants

from Applicant's mining operation to Petitioner through the Arikaree and the White

River. In addition, Petitioner is downwind from Applicant's mine. Once adulterated, it

takes many generations for the water to reconstitute itself so that it may again be used for

ceremonies and traditional medicines. In addition to the foregoing listed rights, this

Petitioner has real property rights that are adversely impacted if the wells are polluted.

This Petitioner has a health interest in not drinking, bathing with or gardening with

contaminated water. Water is sacred to this Petitioner and required for prayer ceremonies

and making traditional medicines. This Petitioner has a religious and legal right to

continue to participate in these ceremonies. This Petitioner has an interest in having the

United States comply with its treaty obligations, trust responsibility obligations and

federal law requirements concerning government-to-government consultations, and

respect for her Tribe's cultural resources. Petitioner lives downwind of the proposed

North Trend operation and would be exposed to increased levels of Radon as described in

the Application.
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(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

(a) The rights referred to in subsection (iii) above would be impaired or

substantially restricted if Applicant's ISL operation is licensed for renewal without

obtaining reasonable evidence that its operations are not causing pollution at Petitioner's

location.

(b) The value of Petitioner's real and personal property would be reduced by

contamination of the air, surface water and groundwater in and around the property.

(c) Petitioner's family members who eat from the gardens irrigated from the

Arikaree or the White River, have their personal health put at risk and may be damaged

by continued uranium mining, further "Excursions" and continued contamination of the

air, surface water and groundwater unless it is proven that the ISL operation is not

causing any adverse health impacts or any contamination of the Arikaree or the White

River.

(d) An approval of the amendment would put Petitioner and Petitioner's family at

further risk of personal health problems associated with contamination of the air, surface

water and groundwater by CBR's operations.

(e) An approval of the amendment would adversely affect Petitioner's property
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values due to contamination of the air, surface water and groundwater by CBR's

operations.

(f) A denial of the amendment would protect Petitioner's health, wellbeing and

property values, and those of people who are similarly situated to Petitioner.

(g) An approval of the amendment would put Petitioner and Petitioner's family

members who eat from the gardens irrigated with water from the Arikaree or the White

River at further risk of personal health problems associated with contamination of the air,

surface water and groundwater by uranium mining (such as arsenic, thorium, radium,

etc.).

2. Joe American Horse, Sr. (I)(T)

(i) The name, address and telephone number of the requestor or petitioner:

Chief Joe American Horse, Sr., Oglala, Pine Ridge Indian Reservation, grandson of
Chief American Horse, signer of the Ft. Laramie Treaty of 1868.

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding;

This Petitioner has the General Public Rights, Native American Rights, Treaty Rights,

Religious Rights, Water Rights, and Lakota Cultural Rights described above with respect

to Beatrice Long Visitor Holy Dance in subsection A. 1 above. In addition, this Petitioner

is a diabetic and has stated especially that he needs clean environment. Since this

Petitioner is a diabetic, he is very sensitive to any exposures to arsenic. This is especially
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true in light of the new study linking arsenic and diabetes and the relationship of arsenic

as a toxic release from the massive oxidation occurring during ISL uranium mining. This

Petitioner has also conducted prayer ceremonies at Crow Butte itself, including "vision

quest" many times over the past decade. See Affidavit of Joe American Horse filed in

this Proceeding.

(iii) The nature and extent of the requestor's/petitioner's property, financial or other

interest in the proceeding:

Same as for Beatrice Long Visitor Holy Dance in subsection A. I above. In addition,

interest as a diabetic in not being exposed to additional arsenic from Applicant's ISL

mining. Further, this Petitioner's Religious Rights, Lakota Cultural Rights and Religious

Rights include continued access to Crow Butte for use for vision quest. As the mine

operation expands, such continued access is in jeopardy.

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

This Petitioner has the same possible effects of any decision in this proceeding as

are stated in subsection A. 1 above with respect to Beatrice Long Visitor Holy Dance.

In addition, this Petitioner is a diabetic and would be put at continued risk due to

arsenic contamination if the License renewal is approved.

Further, this Petitioner would suffer an effect based on his religious right to

continued access to Crow Butte for vision quest.

This Petitioner's Religious Rights, Treaty Rights and Water Rights include

continued access to pristine water from one's own tribal land for use in one's own tribal
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ceremonies. The NRC Staff fails to recognize the injury suffered when a native person is

deprived of the right to pray with water from one's land, in an inipi ceremony taking

place on one's land. NRC Staff Answer at 10. To a Lakota person such as this

Petitioner, he is connected to his land, the water on his land and his creator in through the

inipi ceremony. Any deprivation of his right to conduct such prayers, or any restriction

or restraint on that, constitutes an interference of his rights, and those similarly situated,

under the Religious Freedom Restoration Act ("RFRA").ll Such deprivation and

interference constitutes a concrete and particularized injury.

3. Debra White Plume (1)(T)

In LBP-08-06, the Board found that:

Petitioner Debra L. White Plume, like Petitioner Cook, states that she
lives downwind of the proposed expansion site, and that she drinks water
from a well that "draws water from an aquifer that may mix with the
Chadron... or Brule aquifer in which CBR mines." She lives 60 miles
from the site. In her December 28, 2008, Affidavit, however, she also
provides various additional information, including that she and her family
fish in the White River, "which drains from the project area and then flows
through the Pine Ridge Reservation," and that "[i]f this River is
contaminated, we will lose valuable fishing rights." She also states that
the proposed expansion area is where her family gathers eagle feathers for
ceremonial uses, and that she is concerned that "the expansion will scare
the eagles away and interfere with our religious practices." Id. at 54.

1 Petitioners note that a leading case concerning RFRA was decided on August 8, 2008

by the Court of Appeals, en banc, in Navajo Nation v. USFS, __ F.3d __ , slip. op. at
10034 (9th Cir. August 8, 2008; No. 06-15436) (the "SF Peaks Snowbowl Case"). In the
recent decision, the Court of Appeals reversed Navajo Nation v. USFS, 479 F.3d 1024
(9th Cir. 2007), which is discussed in Petitioners' Indigenous Rights Memorandum of
Law in the Expansion Proceeding in connection with RFRA. Many of the principles
articulated by the Court of Appeals in the recent decision support Petitioners in this case
because unlike the Navajo involved in the SF Peaks Snowbowl Case, these Petitioners
drink the water and use the water for ceremonies in which it is taken into the body in
relatively large quantities over time. 25



In our discussion of the standing... we addressed particular considerations
relating to rivers and how far contamination might be carried in them,
noting one case in which a plaintiff prevailed against a motion for
summary judgment where chloride spillage was allegedly carried 100
miles to his farm. Ms. White Plume states that she lives 60 miles from the
proposed expansion site, and thus it may reasonably be presumed that she
fishes at a location approximately the same distance from the site, in any
event within 100 miles of it. She makes specific reference to CBR's
operations draining into the White River. In contrast to our ruling on the
standing of Slim Buttes, therefore, we find that Ms. White Plume has
sufficiently provided specific, concrete, and particular information
plausibly demonstrating how she might be injured as a result of CBR's
proposed expansion of mining operations. Taking her statement of fishing
in the White River together with the information about the past spill onto
the frozen White River, along with the information from Exhibit B raising
questions about communication between the Brule and Chadron aquifers
and the White River, we find that Petitioner Debra L. White Plume has
established standing to participate as a party in this proceeding.

For the same reasons, this Petitioner has standing in this Proceeding. NRC Staff

give a nod to the previous finding of standing by LBP-08-06 but fail to respect or

acknowledge that the specific findings in LBP-08-06 demonstrate standing in this

Proceeding. NRC Answer at 14-15, footnote 8. As found by the Board in LBP-08-06, if

Petitioners' assertions about the mixing of water between the Chadron and Arikaree

aquifers through fractures and faults and the flow of contaminants from Applicant's mine

into the White River are accepted at this stage of the proceeding, which they must be,

then standing must be found because this Petitioner uses the Arikaree. Applicant and the

NRC Staff fail to understand that the facts that were true in the Expansion Proceeding are

still true and that the incorporation by reference of Ms. White Plume's Affidavits from

the Expansion Proceeding are effective to establish facts in this Proceeding. In addition,
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the NRC Staff and Applicant fail to recognize that the doctrine of collateral estoppel

requires that Ms. White Plume be granted standing in this proceeding because they arise

out of the same facts and circumstances and involve the same parties who had an

opportunity to be heard on this issue.

(i) The name, address and telephone number of the requestor or petitioner:

Debra White Plume, Manderson, Pine Ridge Indian Reservation.

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding;

This Petitioner is descended from Chief Red Cloud - treaty signer with the United States.

This Petitioner has the same obligations and rights as those expressed for Beatrice Long

Visitor Holy Dance as a Lakota grandmother. This Petitioner has expressed her

obligations and rights to make a good home and environment and preserve and hand

down Lakota way of life for her generations. She and her family drink water from a

private well in the Arikaree, raise buffalo and horses and depend on groundwater from

their land to be pristine for medicine, sustenance and traditional ceremonies.

This Petitioner has the General Public Rights, Native American Rights, Treaty Rights,

Religious Rights, Water Rights, and Lakota Cultural Rights described above with respect

to Beatrice Long Visitor Holy Dance in subsection A. 1 above.

(iii) The nature and extent of the requestor's/petitioner's property, financial or other

interest in the proceeding:

Same as for Beatrice Long Visitor Holy Dance in subsection A. 1 above.
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(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

This Petitioner has the same possible effects of any decision in this proceeding as

are stated in subsection A. 1 above with respect to Beatrice Long Visitor Holy Dance.

This Petitioner's Religious Rights, Treaty Rights and Water Rights include

continued access to pristine water from one's own tribal land for use in one's own tribal

ceremonies. The NRC Staff fails to recognize the injury suffere when a native person is

deprived of the right to pray with water from one's land, in an inipi ceremony taking

place on one's land. NRC Staff Answer at 10. To a Lakota person such as this

Petitioner, he is connected to his land, the water on his land and his creator in through the

inipi ceremony. Any deprivation of his right to conduct such prayers, or any restriction

or restraint on that, constitutes an interference of his rights, and those similarly situated,

under the Religious Freedom Restoration Act ("RFRA"). Such deprivation and

interference constitutes a concrete and particularized injury.

4. Loretta Afraid of Bear Cook (1)(T)

(i) The name, address and telephone number of the requestor or petitioner;

Loretta Afraid of Bear Cook, Chadron NE, and Slim Buttes, Pine Ridge Indian
Reservation.

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding;

This Petitioner has the same obligations and rights as those expressed for her mother,

Beatrice Long Visitor Holy Dance, as a Lakota grandmother.
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This Petitioner has the General Public Rights, Native American Rights, Treaty Rights,

Religious Rights, Water Rights, and Lakota Cultural Rights described above with respect

to Beatrice Long Visitor Holy Dance in subsection A. 1 above.

(iii) The nature and extent of the requestor's/petitioner's property, financial or other
interest in the proceeding:

Same as for Beatrice Long Visitor Holy Dance in subsection A. 1 above. This Petitioner is

a Lakota Culture bearer. This Petitioner has family land at Slim Buttes which intersects

the White River. This Petitioner's personal family health has already been impacted due

to water pollution and this Petitioner has an interest in avoiding further illness in her

family from contaminated water in the Arikaree and the White River and being able to

have her family move back to the family land once the contaminating activities cease.

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

This Petitioner has the same possible effects of any decision in this proceeding as

are stated in subsection A. 1 above with respect to her mother, Beatrice Long Visitor Holy

Dance.

This Petitioner's Religious Rights, Treaty Rights and Water Rights include

continued access to pristine water from one's own tribal land for use in one's own tribal

ceremonies.

NRC Staff fails to recognize the injury suffered when a person who grows up on

their family land and swims in the river when she was a child is deprived of the pleasure
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of having her own children swim and play in the river as she had done. NRC Staff

Answer at 11. Such deprivation constitutes a concrete and particularized injury.

5. Thomas Kanatakeniate Cook (I)

(i) The name, address and telephone number of the requestor or petitioner;

Thomas Kanatakeniate Cook, Chadron NE and Slim Buttes, Pine Ridge Indian
Reservation

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding;

This Petitioner has the General Public Rights, Native American Rights, Religious Rights,

Water Rights, and Lakota Cultural Rights described above in subsection A. 1 above.

(iii) The nature and extent of the requestor's/petitioner's property, financial or other

interest in the proceeding:

Same as for Beatrice Long Visitor Holy Dance in subsection A. 1 above. This Petitioner

has family land at Slim Buttes which intersects the White River. This Petitioner's

personal family health has already been impacted due to water pollution and this

Petitioner has an interest in avoiding further illness in her family from contaminated

water in the Arikaree and the White River and being able to have her family move back

to the family land once the contaminating activities cease. This Petitioner also has land

in Chadron, NE, within sight of Crow Buttes and which uses a well 30 ft down for

drinking, bathing and domestic uses. If such well in the Brule is connected to the

Chadron aquifer as stated in the expert opinions, this Petitioner has a substantial interest

to protect the health of his family and himself. This Petitioner as a landowner has an

interest in protecting his real property values.
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This Petitioner eats from gardens irrigated with White River and has eaten fish

from the White River which has run dry in 2007 and 2008. This Petitioner has run inipi

at Slim Buttes and works with nonprofits Slim Buttes Ag Dev Corp and Running Strong

for American Indian Youth for 23 years to stimulate self-sufficiency through developing

family and community vegetable gardens. In 2008, 244 family gardens were tilled and

Running Strong has drilled 400 water wells in the Arikaree for use to irrigate family

farms. People eat the food from these farms irrigated with the Arikaree due to this

Petitioners substantial efforts. All this work would be undermined if there is any

contamination in the water supply, surface waters or land that would make the wells toxic

or the gardens unproductive or that would make the food from the gardens unhealthy.

Due to the substantial efforts by this Petitioner to drill wells into the Arikaree and

to irrigate community gardens with such wells, there is a unity of interest between this

Petitioner and the work of nonprofits Slim Buttes Ag. Dcv. Corp. and Running Strong for

American Indian Youth. See discussion below in subsection A.6 concerning Mr. Hyde

and the Black Hills Wild Horse Sanctuary. Based on this unity of interest, this

Petitioner's interests include the interest for such projects to succeed and not be

undermined by contamination of the irrigation water sources.

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

This Petitioner has the same possible effects of any decision in this proceeding as

are stated in subsection A. 1 above with respect to his mother-in-law, Beatrice Long

Visitor Holy Dance.
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This Petitioner's Religious Rights, and Water Rights include continued access to

pristine water from one's own tribal land for use in one's own tribal ceremonies.

Petitioner has the same effects of a decision in this Proceeding on the community gardens

project described in subsection (iii) above.

6. Dayton 0. Hyde

(i) The name, address and telephone number of the requestor or petitioner;

Dayton 0. Hyde, Hot Springs, SD.

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding:

This Petitioner has the General Public Rights described above in subsection A. 1 above.

This Petitioner has the rights of a combat veteran to be assured that the AEA is being

implemented in a manner that is in the US national interest, for the common defense and

security and protects public health and safety.

This Petitioner has a right to raise horses and maintain wild horses without risk of the

accumulation of radionucleides from ISL Uranium Mining.

(mii) The nature and extent of the requestor's/petitioner's property, financial or other
interest in the proceeding; and

This Petitioner has a substantial interest in protecting and preserving the rights described
in subsection (ii).

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

This Petitioner has the same possible effects of any decision in this proceeding as are

stated in subsection A. 1 above with respect to Beatrice Long Visitor Holy Dance, except
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subsections (c) and (g) thereof.

NRC Staff argues that this Petitioner "cannot claim individual standing based on

the interests of the Lakota people because one person cannot derive standing from the

interests of another." NRC Answer at 6, ctu Florida Power & Light Co. (St. Lucie

Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989). The NRC

Staff's argument fails to recognize that Mr. Hyde, as the founder and principal financial

contributor to the Black Hills Wild Horse Sanctuary, has a substantial personal interest in

the health of the 500 wild horses under his stewardship. Under certain circumstances,

there can be such a unity of interest between an organization and an individual that

controls such organization so that their interests are considered as one. See, g. cases

involving "piercing the corporate veil" such as those discussed in Petitioners' Brief

Concerning Contention E and Subpart G (filed in Expansion Proceeding May 23, 2008),

ML ML081570141, Section J at 35-38.

In the case of the Black Hills Wild Horse Sanctuary and Mr. Hyde, the unity of

interest which is often used to pierce the corporate veil in the case of wrongdoing, can be

discerned in the case of charitable nonprofit work by the nonprofit and its founder. In

any case, the unity of interest between the Black Hills Wild Horse Sanctuary and Mr.

Hyde and the fact that Mr. Hyde has his residence at the Sanctuary militate against the

NRC Staffs argument and in favor of finding standing for Mr. Hyde.

7. Bruce McIntosh

(i) The name, address and telephone number of the requestor or petitioner;

Bruce McIntosh, Chadron, NE.
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(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding;

This Petitioner has the General Public Rights described above in subsection A. 1 above.

This Petitioner has a right to continue to access clean water and a clean environment in
the same way as his grandparents did in this region since 1890s.

(iii) The nature and extent of the requestor's/petitioner's property, financial or other
interest in the proceeding:

This Petitioner has a substantial interest in protecting and preserving the rights described
in subsection (ii).

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

This Petitioner has the same possible effects of any decision in this proceeding as are

stated in subsection A. I above with respect to Beatrice Long Visitor Holy Dance, except

subsections (c) and (g) thereof.

Organizational and Representational Standing

In LBP 08-06, the Board noted that for an organizational petitioner to establish

standing, it must show "either immediate or threatened injury to its organizational

interests or to the interests of identified members." Id. at 30. An organization seeking to

intervene in its own right - i.e., to establish "organizational" standing - "must

demonstrate a palpable injury in fact to its organizational interests that is within the zone

of interests protected by the AEA or NEPA. Id. This is referred to herein as

"Organizational Standing."

The Board also noted that an organization asserting standing on behalf of one or
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more of its members - i.e., "representational" standing - must (1) demonstrate that the

interests of at least one of its members will be so harmed, (2) identify that member by

name and address, and (3) show that the organization is authorized to request a hearing

on behalf of that member. The organization must show that the member has individual

standing in order to assert representational standing on his behalf, and "the interests that

the representative organization seeks to protect must be germane to its own purpose."

LBP-08-06 at 30-31. This is referred to herein as "Representational Standing." See, also,

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9

NRC 644, 646-47 (1979), aff g, LBP-79-10, 9 NRC 439, 447-48 (1979); Florida Power

and Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), ALAB-952, 33

NRC 521, 528-30 (1991). See, also, NRC Answer at 5, concurring.

8. Afraid of Bear/Cook Tiwahe. by Thomas Kanatakeniate Cook (I)(T)

(i) The name, address12 and telephone number of the requestor or petitioner;

Afraid of Bear/Cook Tiwahe (Small Family Organization), Chadron NE and Slim
Buttes, Pine Ridge Indian Reservation

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party

to the proceeding:

This organization has the same rights as those of Petitioners Thomas Cook and Loretta

Cook and their children and parents, including Beatrice Long Visitor Holy Dance. This

12 The address of an organizational petitioner is for reference only and does not imply

that such address itself gives rise to specific rights. Rather, the addresses of members of
Owe Aku, such as David House who lives eight (8) miles from Applicant's Licensed
Area, is the relevant point. See David House Affidavit, ADAMS ML080240299, filed in
Expansion Proceeding and incorporated by refea&.ce in the Petition.



organization has the General Public Rights, Native American Rights, Treaty Rights,

Religious Rights, Water Rights, Lakota Cultural Rights.

(iii) The nature and extent of the requestor's/petitioner's property, financial or other

interest in the proceeding:

Cultural and historical interests; property interests; health interests; and the interests

expressed with respect to Petitioner Thomas Cook (except those pertaining to the

nonprofit community gardening activities) and Petitioner Loretta Afraid of Bear Cook.

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

This Petitioner has the same possible effects of any decision in this proceeding as are

stated in subsection A. 1 above with respect to Beatrice Long Visitor Holy Dance.

NRC Staff argues that the daughter's 1983 pollution related health impacts pre-date the

ISL mine operation. NRC Answer at 19. However, this fails to reflect that pre-

operational ISL mining was done in the CSA as part of a feasibility study to determine

whether the mine would be pursued. Accordingly, it is incorrect to say that the injury to

Sakakohe Afraid of Bear Cook could not be fairly traceable to the ISL operation. Since

Applicant cites to substantial amounts of data from the CSA in the LRA, it is fair to hold

Applicant responsible for contamination that may have occurred during the CSA time

period.

NRC Staff's arguments that would require proof of authority to represents the interests of
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the minor children or adults of the Tiwahe are insulting. NRC Staff Answer at 20. In

America, parents need not provide a piece of paper for their authority to represent the

interests of their family and their own children in a legal proceeding. The cultural

implications of Lakota culture and the way a Tiwahe is managed may not be second-

guessed by the NRC Staff. Accordingly, the Tiwahe has both organizational and

representational standing.

9. American Horse Tiospaye, by Joe American Horse. Sr. (I)(T)

Petitioner Joe American Horse, Sr., describes Lakota societal organizations and the role

of the American Horse Tiospaye including that of his Grandfather, Chief American Horse

who was headman of one of the seven bands comprising the Oglala Lakota Nation and

elected Shirtwearer (one of six military commanders) by the confederated Oglala band in

1865. American Horse Affidavit, at paragraph 2. After war with the United States,

peace negotiations led to the 1868 Treaty which was signed at the Red Cloud Agency,

which became Ft. Robinson and which is located near Crawford, NE. American Horse

Affidavit at paragraph 3. The American Horse Tiospaye is known for being reliable

tribal historians. Joe American Horse's grandfather kept one of the three oldest Oglala

Winter Counts which goes back to 1775. Id. at paragraph 2. Therefore, the American

Horse Tiospaye has a substantial interest in preservation of cultural resources that are

significant to tribal history, as a Tiospaye of tribal historians.

The NRC Staff's arguments against the American Horse Tiospaye must fail for the

same reasons as their arguments concerning the Afraid of Bear/Cook Tiwahe. The
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6

manner of contamination was addressed in the Petition, the expert opinions and the

Board's order in LBP-08-06. Further, there is no requirement for the leader of the

Tiospaye to provide all the location specifics of all the members of the Tiospaye as is

suggested by the NRC Staff. NRC Staff Answer at 20.

(i) The name, address and telephone number of the requestor or petitioner;

American Horse Tiospaye (large family organization), Pine Ridge Indian
Reservation

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding;

This organization has the same rights as those of Petitioner Joe American Horse, Sr. and

the other members of his extended family.

This organization has the General Public Rights, Native American Rights, Treaty Rights,

Religious Rights, Water Rights, Lakota Cultural Rights.

(iii) The nature and extent of the requestor's/petitioner's property, financial or other

interest in the proceeding:

This organization has interests cultural and historical interests; property interests; health

interests; and the interests expressed with respect to Petitioner Joe American Horse, Sr.

concerning treaties, and his rights.

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest.

This Petitioner has the same possible effects of any decision in this proceeding as are

stated in subsection A. 1 above with respect to Joe American Horse, Sr.
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10. Owe Aku. Bring Back the Way. by Debra White Plume (I)(T)

In LBP-08-06, the Board found standing for Petitioner Owe Aku, which was

formed in 1998 to preserve and revitalize the Lakota way of life. Id. at 46. The Board

noted that Owe Aku invoked representational standing through submission of four

affidavits of persons authorizing Owe Aku to represent their interests. Affiant David

Alan House indicates he resides outside Crawford, "approximately 8 miles south south-

west of the [CBR] mining operation and proposed expansion." Id. at 47. He states that

he consumes water from a well on his property that he understands draws from the Brule

Aquifer, and that he is also concerned with surface water contamination given CBR's

history of leaks. Given the Board's determination that some level of mixing of the water

between aquifers is at least plausible, particularly between the Brule and Chadron

aquifers, the Board found that the potential for contamination of the water Mr. House

uses at his property 8 miles from the Licensed Area and "in the vicinity of Crawford" -

the area the NDEQ suggests Applicant address with regard to "domestic water supplies"

and "protect[ing] the health and safety of persons" in such vicinity - establishes a

sufficiently plausible and specific threatened injury that is "fairly traceable to the

challenged action." Id. "We thus find that Owe Aku's allegations regarding its

increased risk, supported by at least one member who has demonstrated a threatened

injury that is reasonably plausible, traceable to the proposed project, and redressable by

an ultimate ruling in Owe Aku's favor, are sufficiently specific, concrete and particular to

pass muster for representational standing. Id.

39



NRC Staff acknowledges that Owe Aku has alleged that Lakota people have high

cancer and diabetes due to high rads and arsenic in their water. NRC Staff Answer at 17,

citing Affidavit of Owe Aku at 2. As discussed above, the recent study in the Journal of

the American Medical Association indicates a relationship between arsenic and diabetes

that supports Owe Aku's position. The Consolidated Petition discusses the 1982

Baseline Study findings including a finding that in 1982 before Applicant's ISL mining

operations, arsenic was not a major concern in the water. Petition at 24, c 1982

Baseline Study at 52. And now it is. Based on the doctrine of res ipsa loquitor, the

burden now shifts to the Applicant to show that it was not caused by their operations.

(i) The name, address and telephone number of the requestor or petitioner;

Owe Aku, Bring Back the Way, Pine Ridge Indian Reservation

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding;

Organizational: As a nonprofit, this organization has General Public Rights, and

Lakota Cultural Rights.

Representational: By virtue of its members including Debra White Plume, David

House, Sandy Sauser, and Lester "Bo" Davis, this organization has representational

interests with respect to the following rights of its members: General Public Rights,

Native American Rights, Treaty Rights, Religious Rights, Water Rights, Lakota Cultural

Rights.

Sandy Sauser: member of Owe Aku (Aff. para 1), has lived at Slim Buttes for 45

years (Aff. para 3); uses well from Arikaree for bathing, cooking, irrigation & livestock
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(Aff. para 4); and lives in wind path (Aff. para 5).

Bo Davis, Slim Buttes, Pine Ridge Indian Reservation - fishes and bathes in the

White River - hunted animals that drink and live along the White River and eat the game.

Concerned that fish and animals that he eats may be affected by any pollution in the

White River. Davis Aff at 3. Has lived entire life less than 100 yds from the White River

for 43 years. Uses water from a well in the Arikaree for drinking, bathing, cooking and

irrigation. (Aff. At para 4); and lives in the wind path. Also Participates in inipi NRC

Staff argues that in his affidavits Mr. Davis fails to identify how the ISL operation has

polluted the White River. NRC Answer at 18. However, he is not required to do so.

Petitioners have argued, presented expert opinions and the Board rules in LBP-08-06 on

the manner in which the ISL mine could impact the White River and the Arikaree.

Accordingly, the NRC Staff's arguments concerning a lack of injury by Mr. Davis as a

member of Owe Aku is misplaced and must fail.

David House is a member of Owe Aku. He lives eight (8) miles south, south-west

of Applicant's mine; he breathes air - radon - well provides water in and around the

home - from Brule, and concerned about surface water contamination.

(Mii) The nature and extent of the requestor's/petitioner's property, financial or other

interest in the proceeding:

Organizational: Owe Aku concerned with health and future health of the Lakota

people. Lakota people have high cancer and diabetes which are believed to be impacted

by high rads and arsenic in the water. This organization is dedicated to protecting and

preserving the Lakota way of life and the health of the Lakota people.
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Representational: By virtue of its members including Debra White Plume, David

House, Sandy Sauser, and Lester "Bo" Davis, this organization has representational

interests with respect to the following interests of its members: (a) to protect and

preserve the rights expressed in subsection (ii) above; (b) the interests of Debra White

Plume discussed in subsection A.3 above.

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest:

The possible effect of a decision on this Petitioner's interest is that a denial of the License

Renewal until Applicant proves that there is no health impact to the Lakota people would

protect this Petitioner's rights and interests.

This Petitioner has the same possible effects of any decision in this proceeding as are

stated in subsection A above with respect to Debra White Plume.

11. WNRC. by Bruce McIntosh, Vice-Chairman

In LBP-08-06, the Board found that one of WNRC's members:

Dr. Francis E. Anders, lives in Crawford, Nebraska, about one mile from
the current CBR mining operations. Dr. Anders and his family use a well
on his property for drinking, bathing, irrigation, and stock water. In his
Affidavit he makes the following observations about his well and the
water from it:

I have observed a bad odor emanating from my well water
which was not present before [CBR] began drilling about
one (1) mile from my well in Fall 2007. I have observed
that since CBR started drilling near my well in Fall 2007,
there is a weekly cycle during which the CBR crew starts
on Monday and by Wednesday, my well water becomes
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discolored, and the CBR crew quits on Friday and by
Monday morning, my well water is clear again. This cycle
repeats weekly. Since CBR's operations started, I have
noticed an increase in the amount of sand in my water filter
and in my toilet which I believe is due to the lowering of
the water table.

We note that CBR's ER indicates that a well referred to as the "Anders"
well is located approximately 1.5 miles southeast of the proposed
expansion site boundary. It further appears that Dr. Anders' well draws
from the Basal Chadron aquifer, which is the same aquifer that CBR plans
to mine in its proposed expansion operations. Thus, it is not necessary to
rely on mixing of water in different aquifers in the case of Dr. Anders. Id.
at 44.

The Board found that when the occurrences Dr. Anders describes with his well

water are taken into the mix, along with the fact that his well draws from the same aquifer

in Which CBR proposes to mine in the site, it is impossible not to find a plausible injury

in fact, traceable to the action at issue, which would be redressed by a decision favorable

to Petitioner WNRC. Id. at 45. "We thus find that WNRC has standing to participate in

this proceeding through its representation of the interests of Dr. Anders. Id. at 46. As a

result, the Board did not conduct a detailed analysis of the other WNRC affidavits in

LBP-08-06.

(i) The name, address and telephone number of the requestor or petitioner;

Western Nebraska Resources Council, Chadron, NE.

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party
to the proceeding:

Organizational: Founded in 1983 to protect the natural resources of Western

Nebraska with a focus on groundwater contamination from uranium mining. NRC Staff
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states in a conclusory manner without citations or even argumentation that WNRC lacks

organizational standing because it failed to show some discrete institutional injury. NRC

Staff Answer at 21. However, a cursory read of WNRC's organizational purposes shows

that if there is any groundwater contamination from uranium mining in Western

Nebraska, WNPRC's organizational interests are affected. Therefore, WNRC has

organizational standing.

Representational: WNRC has representational standing by virtue of its members:

Dr. Anders, Jan Mize, Beth Ranger, Thomas K. Cook.

(iii) The nature and extent of the requestor's/petitioner's property, financial or other
interest in the proceeding:

Organizational: Petitioner has an organizational interest in obtaining complete

public disclosure of information related to Applicant's ISL mine in Crawford, NE in

order to protect the natural resources of Western Nebraska including its air and water.

Representational: By virtue of its members including Dr. Anders, Jan Mize, Beth

Ranger, Tom Cook and Bruce McIntosh, this organization has representational interests

with respect to the following interests of its members: (a) to protect and preserve the

rights expressed in subsection (ii) above; (b) the interests of each of the members of

WNRC discussed in subsection above.

(iv) The possible effect of any decision or order that may be issued in the proceeding
on the requestor's/petitioner's interest:

The possible effect of a decision on this Petitioner's interest is that a denial of the License

Renewal until Applicant proves that there is no health impact to the people or

environment of Western Nebraska.
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This Petitioner has the same possible effects of any decision in this proceeding as are

stated in subsection A above with respect to Bruce McIntosh.

This Petitioner has the same possible effects of any decision in this proceeding as are

stated in above with respect to Dr. Anders, Jan Mize, Beth Ranger and Tom Cook.

CONTENTIONS13

Admissibility of Contentions and Pleading Requirements The Board in LBP-08-06

stated of admissible contentions that "[t]he threshold standard is necessary to ensure that

hearings cover only genuine and pertinent issues of and that the issues are framed and

supported concisely enough at the outset to ensure that the proceedings are effective and

focused on real, concrete issues." Id. at 58.

It also recognized that "technical perfection is not an essential element of

contention pleading," and that the "[slounder practice is to decide issues on their

13 (f) Contentions. (1) A request for hearing or petition for leave to intervene must set forth with

particularity the contentions sought to be raised. For each contention, the request or petition must: (i)
Provide a specific statement of the issue of law or fact to be raised or controverted, providedfurther,
that the issue of law or fact to be raised in a request for hearing under 10 CFR 52.103(b) must be
directed at demonstrating that one or more of the acceptance criteria in the combined license have not
been, or will not be met, and that the specific operational consequences of nonconformance would be
contrary to providing reasonable assurance of adequate protection of the public health and safety;
(ii) Provide a brief explanation of the basis for the contention;
(iii) Demonstrate that the issue raised in the contention is within the scope of the proceeding;
(iv) Demonstrate that the issue raised in the contention is material to the findings the NRC must make
to support the action that is involved in the proceeding;
(V) Provide a cOiocise statement of the alleged facts or expert opinions which stipport the
requestor's/petitioner's position on the issue and on which the petitioner intends to rely at hearing,
together with references to the specific sources and documents on which the requestor/petitioner
intends to rely to support its position on the issue;
(vi) In a proceeding other than one under 10 CFR 52.103, provide sufficient information to show that
a genuine dispute exists with the applicant/licensee on a material issue of law or fact. This information
must include references to specific portions of the application (including the applicant's environmental
report and safety report) that the petitioner disputes and the supporting reasons for each dispute, or, if
the petitioner believes that the application fails to contain information on a relevant matter as required
by law, the identification of each failure and the supporting reasons for the petitioner's belief.
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merits, not to avoid them on technicalities." Id. (Emphasis added). The rules are still

held to "bar contentions where petitioners have only 'what amounts to generalized

suspicions, hoping to substantiate them later."' Id. Such is not the case in this

Proceeding.

The Board found that petitioner must "read the pertinent portions of the license

application, including the Safety Analysis Report and the Environmental Report, state the

applicant's position and the petitioner's opposing view," and explain why it disagrees

with the applicant." Id. at 58-59. The Board continued:

A contention must directly controvert a position taken by the applicant in
the application, and "explain why the application is deficient." Id. And a
petitioner must support its contentions with "[d]ocuments, expert opinion,
or at least a fact-based argument." Id. A petitioner is not, however,
"require[d] ... to prove its case at the contention stage," and "need not
proffer facts in 'formal affidavit or evidentiary form,' sufficient 'to
withstand a summary disposition motion." But "a protestant does not
become entitled to an evidentiary hearing merely on request, or on a bald
or conclusory allegation that.., a dispute exists. The protestant must
make a minimal showing that material facts are in dispute, thereby
demonstrating that an 'inquiry in depth' is appropriate." In other words,
"a petitioner 'must present sufficient information to show a genuine
dispute' and reasonably 'indicating that a further inquiry is appropriate."'
Id. at 60. "[S]ome sort of minimal basis indicating the potential validity of
the contention" is required. A petitioner is not required "to provide an
exhaustive list of possible bases, but simply to provide sufficient alleged
factual or legal bases to support the contention." Finally, the "brief
explanation of the basis" that is required by § 2.309(f)(1)(ii) helps define
the scope of a contention - "[t]he reach of a contention necessarily
hinges upon its terms coupled with its stated bases." But it is the
contention, not "bases," whose admissibility must be determined.

We recognize that this results in a somewhat artificial separation of issues,
given the interrelatedness of the two sets of issues, both of which are
centered primarily in the underground geology of the area surrounding the
proposed expansion area and the ways, and extent to which, groundwater
may move among underground aquifers and interact with surface water,
and thereby potentially affect both the environment and public health and
safety through the same underlying mechanisms. However, the NRC's
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authority and responsibility to regulate the matters in dispute in this
proceeding arise out of two sets of standards, found in NEPA and the
AEA, and thus, for the sake of analytical clarity under these dual sets of
standards - particularly given the absence of any rules specifically setting
standards in ISL cases - we find that proceeding in the manner described
makes for the most effective organization of issues under the
circumstances. Id. at 61.

In fact, Applicant admits that "[a] basis for a contention is set forth with

reasonable specificity if an applicant is sufficiently put on notice so that it will know, at

least generally, what it will have to defend against or oppose, and if there has been

sufficient foundation assigned to warrant further exploration of the proposed contention.

Applicant's Brief on Treaties and United Nations Declaration, (February 22, 2008) filed

in the Expansion Proceeding, ADAMS ML080630090, at p. 7, ct Kansas Gas &

Electric Co. (Wolf Creek Generating Station, Unit 1), LBP-84-1, 19 NRC 29, 34 (1984)."

Id. Under 10 CFR §2.309(f)(1)(i)-(ii), reasonable specificity requires that a contention

include a reasonably specific articulation of its rationale. Id. at 7. Contentions must give

notice of facts which petitioners desire to litigate and must be specific enough to satisfy

the requirements of 10 CFR §2.309(f)(1) .... With no reference, there can be no rationale.

A contention that simply alleges that some general, nonspecific matter ought to be

considered does not provide the basis for an admissible contention." Id. citing

Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), LBP-

93-23, 38 NRC 200, 246 (1993).

In its February 22, 2008 Brief, Applicant explained what it wanted to see in a

petition on a contention: a concise statement of alleged facts or expert opinions that

support the petitioner's position and references to specific sources and documents on
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which the petitioner intends to rely to support its position on the issue. Id. Applicant

interprets Section 2.309(f)(vi) as requiring sufficient information to show that a genuine

dispute exists with the Applicant on a material issue of law or fact and includes

references to the specific portions of the Application that petitioners dispute. Id. at 8,

citing Texas Utilities Company, et. al. (Comanche Peak Steam Electric Station, Unit 2),

LBP-92-37, 36 NRC 370, 384 (1992).

The Board decided in LBP-08-06 that there is nothing that prohibits a Petitioner

from demonstrating standing and admissible contentions by making "references to,

quotations from, and comparisons between language from various sections of the

Application, noting some inconsistencies and pointing out some statements they

challenge by reference to other statements therein. Id. at 94. The Board continued:

Expert support is not required for admission of a contention; a fact-
based argument may be sufficient on its own.. .We note, indeed, that
even the Staff does not disagree that Petitioners may base contentions on
internal inconsistencies in an Application, provided that they explain
"why, if it's not obvious[,] why there is an inconsistency or why they
disagree." Id. at 95. (Emphasis added.) Petitioners have raised
significant questions concerning the lack of information about fractures,
faults, conductivity between aquifers, and related issues, as well as about
the potential environmental, health, and safety impacts of these. We note,
for example, Petitioners' references to leaks, including the spill onto the
frozen White River - which according to the Application flows toward
and then into the Pine Ridge reservation, as discussed in the standing
section above.

And Petitioners provide information about current usage of well water for
drinking - including from the same Basal Chadron aquifer from which
Applicant proposes to mine - which, notwithstanding Applicant's and
Staff's that this either does not (or should not) occur or is irrelevant,
would appear to be significant with regard to the question of health and
safety impacts of the proposed project at issue. To ignore this
information is obviously not appropriate. And the information is
corroborated by statements in Exhibit B, as are assertions regarding
possible conductivity between aquifers. In addition, we note Petitioners'
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pointing out of places in the Application that indicate a lack of complete
information, which is of course bolstered by Exhibit B. Id. For the same
reasons discussed above in section III.A.2, we find the information in
Exhibit B to be persuasive and strong support for Petitioners' arguments
regarding the inadequacy of the Application in addressing issues of
conductivity, at least between the Chadron and Brule aquifers, and
between groundwater and the White River. Taking this in conjunction
with Petitioners' references to prior excursions and spills, including that
onto the frozen White River, we find that Petitioners have sufficiently
supported Contentions A and B. Id. at 96.

Moreover, issues relating to threats to public health and safety and
potential impacts on the environment arising out of water quality issues
are clearly within the scope of this proceeding, and material to the
decision whether to grant or deny the requested license amendment.
Petitioners provide a fact-based argument that, supported by Exhibit B,
clearly satisfies the "brief explanation" and "specific" and "concise
statement[s]" requirements of the rule. They provide extensive specific
references to the Application, basing, as required under
10 C.F.R. § 2.309(f)(2), their allegations on the "documents available at
the time the petition [was required] to be filed," including the Application
and its Technical and Environmental Reports.

And particularly through Exhibit B, Petitioners provide more than
sufficient information to show that the parties are in genuine dispute over
the material issues that they raise. Exhibit B, the significance of which is
essentially self-evident and (notwithstanding our discussion in § II.A.2
above) needs little if any explanation to point out its relevance, provides
information in the nature of expert support for Petitioners' arguments,
raising significant questions about the issues of concern to Petitioners,
including potential mixing of contaminated water between and among
aquifers and with surface water, and potential resulting impacts on public
health and safety and the environment. Id. at 97.

A]lthough the requirements of NEPA are directed to Federal agencies and
thus the primary duties of NEPA fall on the NRC Staff in the NRC
proceedings, the initial requirement to analyze the environmental impacts
of an action, including a materials licensing amendment, is directed to
applicants under relevant NRC rules. Accordingly, 10 C.F.R. § 51.60(a)
requires a materials license amendment applicant to submit with its
application an environmental report, which is required to contain the
information specified in § 51.45. Id. at 97-98.
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Discussion of Each Contention

Petitioners intentionally framed Contentions A and B to be identical with the

Contentions A and B that were found by the Board in LBP-08-06. Id. at 101.

Contentions A and B were found to "have been posed and supported sufficiently,

including through Exhibit B, to demonstrate genuine disputes on material issues that (1)

are within the scope of this proceeding, (2) warrant further "inquiry in depth," and (3) are

therefore appropriate for us to admit." Id. Accordingly, Petitioners submit that

Environmental Contention ("EC") A and EC B should be admitted under the principles of

collateral estoppel.

1. Environmental Contention A: CBR's License Application does not
accurately describe the environment affected by its proposed mining operations or the
extent of its impact on the environment as a result of its use and potential contamination
of water resources, through mixing of contaminated groundwater in the mined aquifer
with water in surrounding aquifers and drainage of contaminated water into the White
River.

This Contention is admissible for the reasons found by the Board in LBP-08-06.

In addition, contrary to Applicant's assertions at p. 27 of its Answer, Petitioners have in

fact alleged substantial deficiencies in protective measures and lack of evidence that

Applicant's operations are not contaminating the Brule, Arikaree and White River.

2. Environmental Contention B: CBR's proposed mining operations will
use and contaminate water resources, resulting in harm to public health and safety,
through mixing of contaminated groundwater in the mined aquifer with water in
surrounding aquifers and drainage of contaminated water into the White River.

This Contention is admissible for the reasons found by the Board in LBP-08-06.
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In addition, contrary to Applicant's assertions at p. 28 of its Answer, Petitioners and the

Board have explained how contamination of aquifers and surface water can happen. The

expert opinions submitted with the Petition go into detail, especially Dr. LaGarry's

opinion concerning fractures and faults.

3. Environmental Contention C: Failure of CBR to consider Climate

Change. See, references above concerning Climate Change.

Petitioners note that the Board in LBP-08-06 found that:

[W]ith regard to issues such as drought and climate change, Staff insists
that these are outside the scope of the proceeding because not within the
purview of regulations including 10 C.F.R. § 51.45. We note, however,
that this section includes the following language:

(b) Environmental Considerations. The environmental report shall
contain a description of the proposed action, a statement of its purposes, a
description of the environment affected, and discuss the following
considerations:

(1) The impact of the proposed action on the environment.
Impacts shall be discussed in proportion to their significance;

(4) The relationship between local short-term uses of man's
environment and the maintenance and enhancement of long-term
productivity ....

Drought and climate change would clearly fall within any reasonable
consideration of the concepts expressed in the quoted excerpts of the rule.
First, anything relevant to these should be included in any "description of
the environment affected." Second, Petitioners' arguments to the effect
that impacts of the proposed expansion of mining operations will
exacerbate drought, for example, would arguably necessitate discussion
ofthe level of the significance of impacts in relation to this under
§51.45(b)(1). Third, the "maintenance and enhancement of long-term
productivity" would reasonably warrant consideration of any aspects of
climate change, for example, along with other long-term effects as alleged
by Petitioners. Id. at 99.
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Moreover, Petitioners themselves, as well as others who live and farm in
the area, would be capable of addressing drought conditions they have
observed; and although there are some who dispute the reality of climate
change, it is widely viewed as being a part of today's environment that
warrants serious consideration at least, in any long-term view of the
environment and productivity in it. Petitioners allege essentially that, by
consuming and/or rendering unfit for human use or consumption
groundwater resources that mix with water resources that they use, in an
environmental setting that includes drought and climate change, CBR's
proposed mining operations could have negative impacts.

Whether or not this is the case is not to determine at this stage of the
proceeding, and indeed it may be that climate change would have no
significant impact in the matters at issue herein. Petitioners have,
however, posed the issues and supported them sufficiently under the
contention admissibility rules, with fact-based arguments as well as such
things as the USGS Water Atlas and the NDEQ document quoted above.

This Contention is admissible for the reasons found by the Board in LBP-08-06.

Petitioners also submitted information concerning climate change that should have been

reviewed by Applicant and used to analyze the climate change impacts where relevant

throughout the LRA. Further, Petitioners are not responsible to tell Applicant exactly

what information in the LRA should be changed. See CBR Answer at 30. Rather,

Petitioners have identified a complete failure of Applicant to even mention climate

change in the LRA. The Board in LBP-08-06 stated why climate change is material and

in the zone of interests protected and germane with reference to Section 51.45.

4. Environmental Contention D: Changing the geo-chemistry of the

water is equivalent to adulteration of the water. It takes many generations for the

adulterated water to recover so that it can once again be used for traditional medicines

and ceremonies, and before it can be healthy again for drinking and irrigation. This

52



causes environmental and cultural impacts, lack of environmental justice, depletion of the

aquifer at a time of drought, and economic detriments to property owners as a result of

the lowering of the water table.

This Contention is adequately supported by the fact based arguments of

Petitioners. Several of the Petitioners and several reputable indigenous Grandmothers

stating that prisine water is required for traditional ceremonies and medicines. See, .. ,

Affidavits of Floredemayo, Mona Polacca, Rita Long Visitor Holy Dance and Beatrice

Long Visitor Holy Dance, filed in the Expansion Proceeding. The LRA says that the

water is geo-chemically changed by the ISL mining. A logical fact based argument is

made that it takes many generations before the water can once again be used and that this

constitutes a cognizable environmental justice and cultural impact.

Applicant once again incorrectly attributes Petitioners challenge to its

Application, and even to any License Condition, as an impermissible challenge (invoking

the language of 10 CFR §2.335(a). See CBR Answer at 31-32. It is inappropriate and

misleading to this Board for Applicant to make such argument in light of the express

holding of the Board in LBP-08-06 that:

We also find Staff's arguments, that conditions in CBR's current license
as to restoration standards are not subject to attack under § 2.335(a), to be
legally in error and unsupportable. The plain language of § 2.335(a) makes
this clear - the exclusion applies only to a "rule or regulation of the
Commission," not to license conditions. In any event, there is no
requirement that the same conditions that exist in a current license would
necessarily and always apply to a new project under a license amendment,

Based on the foregoing, this Board should find for Petitioners on this Contention.
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*~, I,

5. Environmental Contention E: Cost Benefits as discussed in the

LRA Fail to Include Economic Value of Environmental Benefits.

Petitioners have submitted documentation to support the fact that there are

substantial economic values associated with the environmental benefits provided by a

clean, non-contaminated environment. These include the recreational, hunting,

agricultural,, livestock ranching and tourist uses of the region some of which are

discussed in the LRA. The LRA contains a discussion of the economic benefits and costs

associated with the operation as well as the environmental costs of the operation (actual

or potential). However, there is no discussion of the environmental benefits. This is

material in the same way that the discussion of economic costs and benefits and

environmental costs are material.

[Technical Contention A Omitted.]

6. Technical Contention B: CBR's proposed mining operations will use and
contaminate water resources, resulting in harm to public health and safety, through
mixing of contaminated groundwater in the mined aquifer with water in surrounding
aquifers and drainage of contaminated water into the White River.

This is the same EC B and the arguments therein are repeated here.

7. Technical Contention C: Failure of CBR to consider Climate Change.
See above re: Climate Change, which is incorporated herein by reference.

This is the same as EC C and the arguments therein are repeated here.

8. Technical Contention D: Failure to follow statistical analysis protocols -
see Abitz opinion.
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The Abitz Opinion goes into great detail concerning specific inadequacies in the

LRA. These make it difficult for a member of the public to properly evaluate the

information that is required to be stated in the Safety Report under the Regulations.

9. Technical Contention E: Failure to use best available technology

such as 3D computer modeling, SCADA - see JR Engineering opinion. Failure to

maintain back-up power in case of power outages.

Applicant argues that the application states that "all critical equipment is equipped

with UPS (Unterruptible Power Supply) systems in the event of a power failure." CBR

Answer at 38 citing LRA at 3-33. Yet, in spite of these arguments and assurances,

Applicant did in fact have reportable system failures and an excursion due to a power

outage in June 2008 caused by a lighting storm. This indicates that Applicant does not, in

fact, maintain an adequate back up power source. Petitioners submit that basic safety

precautions require a back-up power source for all aspects of the ISL mining operations

in order for the technology that Applicant has and the everyone relies upon to continue

working. Petitioners question how a negative bleed can be maintained if there is a power

outage and how that situation would not increase the risk of groundwater or surface

contamination. In any case, despite the hypotheticals presented in the LRA, in real life, a

power outage this past June resulted in a power outage and an excursion.
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10. Technical Contention F: Failure to include recent research - see
LaGarry opinion.

The failure to use recent research is complained of by Petitioners is the same criticism of

the NDEQ in Exhibit B in the Expansion Proceeding. Applicant continues to use

obsolete nomenclature and old information that supports its views that there are no

material fractures or faults and that the confining layers between the mined aquifer and

other aquifers are "adequate." The expert opinions show how the failure to use recent

research is reckless because it supports a conclusion that there is an increased likelihood

contamination from the mined aquifer. This is also precisely the point of the 1989

Whistleblower Letter and the nature of the geologic information that was alleged to have

been suppressed by CBR President Steve Collings.

Applicant argues on page 39 of its Answer that "the petition does not identify a

specific requirement that Crow Butte include recent research." Id. This fails to

acknowledge that Petitioners referred to Section 51.45 as requiring the updating of

information to reflect recent research. Accordingly, Applicant's arguments must fail and

this Contention should be admitted.

11. Technical Contention G: Failure to analyze mine unit activities in

correlation with excursions and radiological emissions.

The LRA is full of data and information and also contains specific statements

about the progress of the mining operations through various mining units. However, in

order to understand that impacts, it is necessary for Applicant to put "2 and 2" together
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for the public reader. It is too complicated and burdensome to require members of the

public to discern the impacts from putting together information from disparate parts of

the LRA. This is especially true when our experts, such as Richard Abitz, found

thems lves unable to properly understand the LRA data and conclusions because of a

variety of failures described in the Abitz Opinion. It is Applicant's responsibility under

Section 40.9 and the AEA to disclose the information in a way that is fundamentally

understandable by the average member of the public. This requires Applicant to make

reasonable correlations between known mining operations and known monitoring results.

A hypothetical example would be if Monitor #1 was near Mine Unit 5 and showed

increased levels, then Applicant should state in the LRA something to the effect of

"Applicant has noticed that increased levels at Monitor #1 started shortly after Mine Unit

5 went into its restoration phase."

At page 41 of the CBR Answer, Applicant states that radon levels from the

project increased as it increased flow but then concludes that the project releases do not

appear to be the source of the unusual readings. Petitioners submit that the conclusion

does not logically follow from the facts. If radon levels increased as there was increased

flow at the project, how could one reasonably conclude that the project releases were not

the source of the higher readings? It is impossible. This supports finding that this

Contention is admissible as there is clearly a genuine dispute on a material issue.
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12. Miscellaneous Contention A: Reasonable consultation with Tribal

Leaders regarding the prehistoric Indian camp located in the area surrounding CBR's

proposed North Trend Expansion Project has not occurred as required under NEPA and

the National Historic Preservation Act.

Petitioners intentionally framed Miscellaneous Contention A to be identical with the

Contention C that was admitted in the Expansion Proceeding by LBP-08-06. With

respect to this Contention, the Board found that:

Contention C is admissible. Contrary to the NRC Staff's argument that
Petitioners fail to present a genuine dispute with the Applicant on a
material issue of fact or law, the contention demonstrates a dispute
between Petitioners and the Applicant over the material factual/legal issue
of whether the consultation process conducted by the Applicant in
conjunction with its Application (a precursor to the consultation to be
conducted by the NRC as the federal agency responsible for reviewing and
approving or disapproving this Application) complies with relevant
requirements of law. Id. at 107.

In the NHPA, Congress declared that this Nation's historical heritage "is
in the public interest so that its vital legacy of cultural, educational,
aesthetic, inspirational, economic, and energy benefits will be maintained
and enriched for future generations of Americans." Section 106 of the Act
among other things requires a federal agency, prior to the issuance of any
license, to "take into account" the effect of the federal action on any area
eligible for inclusion in the National Register of Historic Places. Id.

Detailed regulations, developed to give substance to the consultation
requirements of Section 106, provide a complex consultative process that
must be followed to obtain compliance with the NHPA. As part of this
process, a tribe may become a consulting party when it considers property
potentially affected by a federal undertaking to have religious or cultural
significance. A consulting tribe is entitled to a reasonable opportunity to
identify its concerns about historic properties, advise on the identification
and evaluation of historic properties (including those of traditional
religious and cultural importance), articulate its views on the
undertaking's effects on such properties, and participate in resolution of
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adverse effects. Id. at 108.

Moreover, the regulations under NHPA also state that the federal agency
"should be sensitive to the special concerns of Indian tribes in historic
preservation issues, which often extend beyond Indian lands to other
historic properties," and should "invite the governing body of the
responsible tribe to be a consulting party and to concur in any agreement."
Petitioners' assertions in and in support of Contention C are based on
information provided in the Applicant's environmental and technical
reports, as required at 10 C.F.R. § 2.309(f)(2). Id.

And with regard to the requirements of 10 C.F.R. § 2.309(f)(1), in addition
to providing a specific statement of their contention and briefly explaining
the basis for it, Petitioners support it with references to the Application
and a fact-based argument, stating why they disagree with the Applicant's
actions and position. The issues presented in the contention are clearly
within the scope of this proceeding and material to the findings the NRC
must make regarding the Application, and the parties are clearly in dispute
over these issues. Because an agency's compliance with the requirements
of Section 106 of NHPA is nondiscretionary, the Staff's compliance with
NHPA is obviously material to the findings the NRC must make in
addressing the Applicant's license amendment Application. Id.

It is true that NHPA and NEPA - out of which the NHPA requirements
at issue arise, relating as they do to the environmental aspects of the action
at issue - speak to what is required of federal agencies. As we note in
our ruling on Contentions A and B, however, even though the primary
duties of NEPA fall on the NRC Staff in the NRC proceedings, an
applicant in a materials licensing proceeding is required under 10 C.F.R. §
51.60(a) to submit with its application an environmental report that
contains information specified in 10 C.F.R. § 51.45. Id. at 109. And,
specific to this contention, § 51.45(d) requires the applicant to provide a
list of all approvals and describe the status of those approvals with the
applicable environmental standards and requirements.498 In addition, 10
C.F.R. § 2.309(f)(2) requires among other things that "[c]ontentions must
be based on documents ... available at the time the petition is to be filed,
\such as the... environmental report... filed by an applicant." And this
is what Petitioners did. Id. (Emphasis added.)

And relevant regulations specifically state that the federal agency "shall
acknowledge that Indian tribes.., possess special expertise in assessing
the eligibility of historic properties that may possess religious and cultural
significance to them." Id. at 110. Moreover, the regulations require the
federal agency to notify all consulting parties, including Indian tribes,
when a finding of no effect has been made, and to provide those
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consulting parties with an invitation to inspect the documentation prior to
approving the undertaking. Id.

In addition, Applicant's arguments on page 42 of its Answer are misplaced. The

LRA specifically includes the North Trend Expansion as a satellite facility. Since it is

separately described in the LRA, it is subject to a new contention in this Proceeding.

However, based on the principles of collateral estoppel, and for the reasons described in

LBP-08-06, this Contention should be admitted.

13. Miscellaneous Contention B: Failure to Consult with Tribal
Authorities

Applicant misses the distinction between Miscellaneous Contention ("MC") A

and MC B. CBR Answer at 44. MC A refers only to the Indian camp and artifacts. MC

B refers to proper consultation with the tribal authorities under the applicable Executive

Orders and policies concerning government-to-government consultations. These have

been briefed in Petitioners Memorandum of Law Concerning Indigenous Riahts in the

Expansion Proceeding.

14. Miscellaneous Contention C: Failure to Abide Trust
Responsibility

Applicant argues without citation that "[t]rust responsibilities accrue to the tribe,

not to individuals." CBR Answer at 45. (Emphasis in original). This is contrary to

applicable law which was cited to the parties in Petitioners Memorandum of Law
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Concerning Indigenous Rights in the Expansion Proceeding, at pp. 11-12. Either a tribe

or an individual tribal member may file suit to enforce a tribe's treaty rights. See

Puyallup Tribe, Inc. v. Dept. of Game, 433 US 165 (1977) (suit by tribe); Sohppy v.

Smith, 302 F. Supp. 899 (D. Or. 1969) (suit by tribal members). Further, respecting the

trust responsibility goes to the authority of the NRC under the AEA and NEPA and,

therefore, clearly falls within the zone of interests of such acts.

15. Miscellaneous Contention D: Failure to respect Winters
Rights

As discussed in Petitioners Memorandum of Law Concerning Indigenous Rights

in the Expansion Proceeding, there are substantial Winters rights enjoyed by members of

the Oglala Sioux Tribe. As a result, any contamination, any depletion, any impairment of

the water, as described above and in the Petition, constitutes a clear infringement. These

failures are within the zone of interests of the AEA and NEPA which require compliance

with applicable laws and also is relevant to Section 51.45 which requires disclosures

concerning irretrievable commitment of resources.

Contrary to Applicant's assertions at page 47 of its Answer, either a tribe or an

individual tribal member may file suit to enforce a tribe's treaty rights. See Puyallup

Tribe, Inc. v. Dept. of Game, 433 US 165 (1977) (suit by tribe); Sohappy v. Smith, 302 F.

Supp. 899 (D. Or. 1969) (suit by tribal members). Further, respecting the trust

responsibility goes to the authority of the NRC under the AEA and NEPA and, therefore,

clearly falls within the zone of interests of such acts.

Winters rights are clearly relevant because if Applicant's operations were found
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to interfere with or burden the Winters rights enjoyed by the Oglala Petitioners in this

Proceeding, the NRC would be required to deny the license renewal because Applicant

would not have sufficient water rights to conduct its operations.

16. Miscellaneous Contention E: Failure to respect Treaty

Rights. Oglala Petitioners have asserted treaty rights concerning the Licensed Area.

2.2.2 Land and Mineral Ownership
... No Indian lands are present in the 8-km (5 mile) radius of the License
Area.

The Oglala Petitioners dispute the foregoing statement.

As discussed in Petitioners Memorandum of Law Concerning Indigenous Rights in the

Expansion Proceeding and above in this Reply, there are substantial treaty rights enjoyed

by members of the Oglala Sioux Tribe. Petitioners have repeatedly advised Applicant

that the entire region within which the Licensed Area is located is part of the aboriginal

territory and the treaty territory of the Oglala Sioux Tribe and its members. As a result,

contrary to Applicant's assertions at page 48 of its Answer, there is a genuine dispute on

this Contention. Further, contrary to Applicant's assertions that the treaty rights accrue

only to the tribe, they accrue to each member of the tribe. See PuyalLup Tribe, Inc. v.

Dept. of Game, 433 US 165 (1977) (suit by tribe); Sohappy v. Smith, 302 F. Supp. 899

(D. Or. 1969) (suit by tribal members).

While it is not the NRC's role to adjudicate or assess inter-governmental
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agreements or treaties, it is the responsibility of the NRC to comply with the United

States Government's obligations under treaties with the Oglala Sioux Tribe. It is also this

Board's obligation to cause the NRC to comply with such responsibilities of the United

States under the treaties.

17. Miscellaneous Contention F: Failure to respect Hunting
and Fishing Rights

Petitioners have provided several examples of the impacts of Applicant's

operations on the hunting and fishing rights of the Oglala Petitioners. These hunting

rights are adversely impacted when game eats food that is contaminated with

groundwater or surface water pollution either fed by the Chadron Aquifer, Brule Aquifer

or Arikaree Aquifer or the White River. Radionucleides accumulate in plants and

animals and the contamination of such animals constitutes a burden and impairment on

the Oglala hunting rights. Similarly, Affiant Lester "Bo" Davis stated that he eats and

hunts to sustain himself and that he was accustomed to fishing out of the White River.

These implicate the hunting and fishing rights under treaty. Further, contrary to

Applicant's assertions that the hunting and fishing rights accrue only to the tribe, they

accrue to each member of the tribe. See Puyalltp Tribe, Inc. v. Dept. of Game, 433 US

165 (1977) (suit by tribe); Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969) (suit by

tribal members).

As a result, the NRC is required to consider, any by extension, Applicant is

required to include in the LRA, a statement of how the ISL mine impacts hunting and

fishing rights.
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18. Miscellaneous Contention G: Failure to Disclose in
violation of 40.9. There are several instances of intentional, reckless or negligent failures
to disclose, including:

(1) Concealment of Foreign Ownership, as described herein.

(2) Suppression of Geologic Data - Whistleblower Letter/LaGarry, as
described herein.

(3) Failure to adequately disclose the flow of the White River towards
Pine Ridge Indian Reservation:

Petitioners have submitted in the Expansion Proceeding that Section 40.9 requires

that Applicant disclose all material facts. See Petitioners briefing concerning Subpart G

in the Expansion Proceeding. Specifically, AEA Section 189 requires a written license

application which states the citizenship of the applicant, all information required by NRC

regulations and regulators. NRC Regulation Section 40.9 provides that all information

provided to the Commission by Applicant shall be complete and accurate in "all material

respects" which should be read to mean that the Applicant has disclosed all information

that a reasonably prudent regulator would consider important in making a licensing

decision. 14 10 CFR 40.9(a). Further, Section 40.9(b) requires Applicant to notify the

14 Rules for establishing materiality under federal law are well-established by the Supreme Court
under the securities laws, see TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976),
concluding in the proxy-solicitation context that "[a]n omitted fact is material if there is a
substantial likelihood that a reasonable shareholder would consider it important in deciding how
to vote." Id., at 449. Acknowledging that certain information concerning corporate developments
could well be of "dubious significance," id., at 448, 96. the Court was careful not to set too low a
standard of materiality; it was concerned that a minimal standard might bring an overabundance of
information within its reach, and lead management "simply to bury the shareholders in an
avalanche of trivial information-a result that is hardly conducive to informed decisionmaking." Id.
at 448-449. It further explained that to fulfill th6tlateriality requirement "there must be a
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Commission if Applicant has identified information having a significant implication for

public health and safety or common defense and security. ). Petitioners further assert

that the same type of due diligence obligations apply to professionals in preparing and

filing NRC applications as are applicable to professionals preparing and filing SEC

documents. See, e.g., Escott v. BarChris Const. Corp.. 283 F.Supp. 643 (S.D.N.Y. 1968)

(finding lawyer among others did not have benefit of due diligence defense when he had

knowledge that information in forms submitted to SEC, which were themselves treated as

revisions to previously filed documents, contained false information. The court held that

in the case of company counsel, Birnbaum, he could not claim a due diligence defense

because he should have known better as lawyer for the company involved.)

Applicant discusses the change of ownership noticed to NRC on May 13, 1998

and that the NRC Staff found the proposed change to be acceptable. CBR Answer at 53.

However, there was no public notice or opportunity to intervene. In fact, as discussed

above, the timing of the 1998 notice was such that the 1998 renewal license application

had already been submitted in 1997. Therefore, the public was deprived of any

meaningful opportunity to participate in violation of the due process clause. Petitioners

also note that only 23 days elapsed between the date of CBR's notice concerning the

change of control and the NRC Staff s approval thereof. Based on the short time period,

it is hard to believe that a proper analysis of foreign ownership, domination or control (or

any negation action plan) was accomplished. In fact, in the recent RIS 2008-19, the NRC

substantial likelihood that the disclosure of the omitted fact would have been viewed by the
reasonable investor as having significantly altered the 'total mix' of information made available."
Id.. at 449. We now expressly adopt the TSC Industries standard of materiality for the § 10(b)
and Rule lOb-5 context. Basic Inc. v. Levinson, 485 US 224, 231-232 (1988).
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Staff from another NRC department notified the industry that several months would be

too short a time frame to expect an NRC response to a proposed change of control.

Apparently, the NRC contemplates that several months of analysis is required to properly

evaluate this issue.

A cure for the 1998 failure to publish or allow an opportunity for the public to be

heard on this issue in 1998 is to allow this issue to be heard in this Proceeding.

19. Miscellaneous Contention H: Failure to Update in violation

of Part 40, App. A; 51.45. There are many examples of failures to update to current

information in the LRA:

20. Miscellaneous Contention I: Failure to Include Recent Research;
Use of Obsolete Data and Information in violation of AEA 182 or 184 -

See discussion of Technical Contention F which is repeated here.

21. Miscellaneous Contention J: 'Missing Pages - incomplete -
violation of 40.9 -

Petitioners submit that the failure to include page 3-22 requires that the entire

LRA be republished so that the public can have an opportunity to evaluate the impact of

the information on such page. Petitioners also notify parties that the information on page

3-22 supports the other Contentions and may support the filing of an amendment to a

contention or a new contention.
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22. Miscellaneous Contention K: Lack of Authority to Issue

License to US Corporation which is 100% owned, controlled and dominated by foreign

interests; voidability of mineral and real estate leases due to Nebraska Alien Ownership

Act.

As discussed above, Petitioners have consistently raised the foreign ownership
issues. In LBP-08-06, the Board noted that:

We first note that Petitioners' allegation of foreign ownership of Crow
Butte Resources, Inc., was not disputed by the Applicant at any time in
this proceeding; thus, for purposes of this discussion, it is assumed the
Applicant is foreign-owned. Second, contrary to arguments presented by
the Applicant and NRC Staff, we find that Contention E is not outside the
scope of this proceeding. The concerns raised by Petitioners related to the
Applicant's foreign ownership are potentially material to the safety and
environmental requirements of 10 C.F.R. Part 40. Id. at 119.

The Atomic Energy Act of 1954, as amended, provides that the processing
of source material "must be regulated in the national interest and in order
to provide for the common defense and security and to protect the health
and safety of the public."

Minimally, the regulations under 10 C.F.R. Part 40 for "Domestic
Licensing of Source Material" clearly require, at § 40.32(d), that "the
issuance of the license will not be inimical to the common defense and
security or to the health and safety of the public." Id. at 121. As argued
by Petitioners, whether a license would serve the U.S. national interest and
the common defense and security is very material to the findings the NRC
must make in determining whether to grant a license, or, as in this
proceeding, a license amendment.

In an early case analyzing Congressional intent for the phrase "common
defense and security," the D,C. Circuit Court of Appeals suggested that
there was "internal evidence [in] the Act" that Congress was thinking of
such things as not allowing the new industrial needs for nuclear materials
to preempt the requirements of the military; of keeping such materials in
private hands secure against loss or diversion; and of denying such
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materials and classified information to persons whose loyalties were not to
the United States. Id. And the Commission has held that, among other
things, the phrase refers to "the absence of foreign control over the
applicant." Id. at 122.

This issue was also briefed in the Expansion Proceeding. Applicant repeats

certain unfounded arguments that were advanced in its oral arguments and briefing

concerning Part 110 export licensing that came up on connection with Contention E of

the Expansion Proceedings. It is clear that because Applicant receives a "general license"

under Part 110 without the filing of any application and without any public notice, right

of intervention or opportunity to be heard, it is appropriate to raise the issues in this

proceeding. Failure to allow these issues to be raised based on the suggestion that they

could be raised in an export licensing proceeding would clearly violate due process due to

a denial of a meaningful opportunity to participate and be heard.

Further, the NRC is not authorized to issue a license to a company that has no

mineral rights to mine uranium. Therefore, the legality of Applicant's status under the

Nebraska Alien Ownership Act is highly relevant to the legal capacity of Applicant to

receive and use an NRC source materials license.

23. Miscellaneous Contention L: Calculation of Surety Bond

Fails to Consider Reasonably Foreseeable Costs of Restoration and Decommissioning.

Petitioners submit that Applicant's surety bond is inadequate because it fails to

consider any health impacts or damages that would need to be paid to people who are

injured due to contamination from the ISL operation. Further, the restoration of mining

units is taking longer than expected and should be estimated realistically. In the same
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way that Applicant's sister company, Power Resources, Inc., was required to increase its

bond from $40 million to $80 million in July 2008, Applicant's bond should be found to

be inadequate.

DISCRETIONARY INTERVENTION

Premature to address this issue. Depending upon the Board's rulings as to standing and

admissible contentions, Petitioners request to brief the factors involved for discretionary

intervention within a reasonable time after the facts become known. Otherwise, it would

be speculative argumentation and a waste of the Board's and parties' resources.

SUBPART G

This issue was briefed in the Expansion Proceeding, those arguments are hereby

incorporated herein by this reference.

CONCLUSION

For all the foregoing reasons, the Board should finding standing for all the

Petitioners and that all the proffered contentions are admissible.

Dated this 3d day of September, 2008.

Respectfully submitted,

/sl

Bruce Ellison David Frankel
Counsel for Owe Aku and D. White Plume Counsel for WNRC
Law Offices of Bruce Ellison POB 3014
P. O. Box 2508 Pine Ridge, SD 57770
Rapid City, SD 57709
Tel: 605-348-9458 Tel: 308-430-8160
E-mail: belli41aw@aol.com Email: arm.legal@gmail.com
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