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Office of the Secretary
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Sixteenth Floor
One Flint North
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To whom it may concernm:

Enclosedfor filing please find the originaljand two copies of Petitioners' WestCAN et. al'.
Reply to the Nuclear Regulatory Commission Staff s Notice and Response to Petitioners'
WestCANet. al. appeal.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Lawrence G. McDade, Chairman

Dr. Kaye D. Lathrop
Dr. Richard E. Wardwell

In the Matter of ) PETITIONERS' MOTION TO
~) STRIKE THE NRC STAFF

ENTERGY NUCLEAR ) MULTIPLE ANSWERS TO
OPERATIONS, INC. ) PETITIONERS' APPEAL

)
(Indian Point Nuclear Generating. ) Docket Nos.

Units 2 and 3) ) 50-247 and 59-286 LR

Petitioners1 move to strike the multiple responses by the Nuclear Regulatory

Commission Staff (hereinafter "Staff") and respectfully request the Commission

grant petitioners leave to reply to the Staff, and submit this document in further

support of Petitioners' appeal of the Atomic Safety and Licensing Board

(hereinafter "ASLB") decision to "strike" Petitioners' pleadings without

consideration of its merits.

'."Petitioners" include Richard L. Brodsky, New York State Assemblyman, from the 92nd
Assembly District in his Official and individual capacities, Westchester Citizen's Awareness
Network (WestCAN), Rockland County Conservation Association, Inc. (RCCA), Public Health
And Sustainable Energy (PHASE), And Sierra Club - Atlantic Chapter (Sierra Club).
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PRELIMINARY STATEMENT

The NRC Staff wrongfully submitted two responses to Petitioners' appeal

and accordingly both NRC Staff responses should be struck.

MOTION TO STRIKE NRC STAFF NOTICE

NRC Staff s Notice Petitioners electronically submitted an appeal of the

ASLB decision of July 31, 2008 striking Petitioners' Petition to Intervene and

2Request for a Hearing. On the same day; hard copies were sent by FedEx to the

NRC Office of the Secretary, the licensee's counsel, and NRC Staff Counsel.3

NRC Staff Counsel .Sherwin Turk, by email,. notified parties that he did not

receive certain exhibits by email or the hard copy. A second copy was sent by

overnight courier to Attorney Turk, which was received on August 14, 2008. 4

To ensure proper service, on August 14, 2008 Petitioners then sent each

party listed on the supplemental Certificate of Service a hard copy of Petitioners'

Appeal.

2 The email §ubmission was undeliverable to several recipients at the Nuclear Regulatory

Commission (hereinafter "NRC"). Emails were then sent to these recipients containing portions
of Petitioners' Appeal.

.3 Specifically the NRC Office of Counsel mailing was sent to Counsel for NRC Staff, U.S.
Nuclear Regulatory Commission, Office of the General Counsel, Washington, D.C. 20555.

4 NRC Staff Notice dated August 15, 2008 at p. 3, ¶ 5. Specifically the NRC Office of Counsel
mailing was sent to Counsel for NRC Staff, U.S. Nuclear Regulatory Commission, Office of the
General Counsel, Washington, D.C. 20555.

The NRC further complicates matters by having two addresses for mailing copies- one
address for theU.S. Postal Service and a different address required for FedEx and UPS.

2



On August 15, 2008, Staff electronically submitted a response to Petitioners'

appeal. Staff stated that it received service on August 14, 2008 and that if Staff

responded it would do so by August 25, 2008. On August 25, 2008, Staff filed its

second response to Petitioners' Appeal.

Staffs Notice dated August 15, 2008. is another attempt by the Staff to imply

improper service of Petitioners' appeal. Electronic filing problems stem primarily

'from the fact the NRC's own email system and its historical record of both

unreliable, and extremely limited' capacity. Instead, of expediting the proceedings,

NRC Staff, has shown a pattern of deliberate legal harassment of electronic clerical

filing issues. No Petitioner should be punished for the failures of the NRC email

system. 5 Since February the NRC has been on notice that it had email problems,

receiving documents over a certain size although the same documents were

received by other parties in the proceedings without problems.6

Staff and the ASLB failed to take all factors into account, failed to

acknowledge that problems with the NRC's limited ability to receive email

5 The Office of the Secretary has recently improved filing procedures in which a party receives a:
reply email acknowledging receipt of filing through the NRC EIS.
6 The Guide toModel Rules of Electronic Filing and Service provides that:

"If the electronic filing or service does not occur becaiuse of (1) an error in the transmission of
the document to the E-filing Provider or served party which was unknown to the sending party,
or (2) a failure to process the electronic document when' received by the E-filing Provider, or (3)
the party was erroneously excluded from the service list, or (4) rejection by.the court or clerk, or
(5) other technical problems experienced by the filer or E-filing Provider, the party or parties
affected shall, absent extraordinary circumstances, be entitled to an order extending the date for
any response or the period within which any right, duty or other act must be performed."
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submissions. The ASLB has unjustly penalized Petitioners' who have in good

faith diligently responded to all requests, even those due to NRC email problems,

filed hard copies, and strived to following the changing regulations.7

The NRC has submitted two objections to Petitioner's appeal, neither by

right. Therefore both Staff s responses should struck, in light of the NRC's staff

attempt to circumvent regulations.

To be sure, dismissal ordinarily should be employed as a
sanction only when a plaintiffs misconduct is extreme. See
Enlace Mercantil International, Inc. v. Senior Indus., Inc.,
848 F.2d 315,317 (lstCir.1988). Dismissal should not be
viewed either as a sanction of first resort or as an automatic
penalty for every failure to abide by a court order. When
noncompliance occurs, the ordering court should consider the
totality of events and then choose from the broad universe of
available sanctions in an effort to fit the punishment to the
severity and cifcumstances of the violation." Young V.
Gordon, 330 F.3d 76, 81 (1st Cir. 2003) citing Tower
Ventures, 296 F.3d at 46. -

The Young Court stated that "[w]hen noncompliance occurs, the ordering

court should consider the totality of events and then choose from the broad

universe of available sanctions in an effort to fit the punishment to the severity

and circumstances of the violation." Young, 330 F.3d at 81. In Young v.

Gordon the Plaintiff failed to appear at deposition, did :not participate in filing

7 At the time that the application was filed for renewal (approximately August 3, 2007 as
published in the Federal Register) the new rules had not been ratified, therefore the old rules
govern the proceeding.
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join scheduling statement, failed to file an answer to defendant's

counterclaims until the court threatened to dismiss the case and did not file

discovery responses and various orders to comply. Id. at 79. Petitioners on

the other hand have been responsive to any and all requests of the ASLB.

PETITIONERS' REPLY TO NRC STAFF RESPONSE

Staff raises three arguments in its response to the Petitioners' Appeal. First,

the Licensing Board struck the Petition to Intervene and Request for a Hearing

because of an alleged misrepresentation of the facts involving the service of

Petitioners' Reply Brief. NRC Staff Response dated August 25, 2008 at p.

6)(hereinafter "Staff Resp."). Second, the Staff argues that Petitioners' did not

address the conflicting statements concerning the service of its February 15

Reply." Staff Resp. at p.6. The third argument by the Staff states that Petitioners

have not shown that the Licensing Board abused its discretion in its determination

to strike Petitioners request for a hearing. Staff Resp. at p. 7-8 citing 10 C.F.R.

2.319(g), Long Island Lighting Co. (Shoreham Nuclear'Power Station, Unit 1),

CLI-89-02, 29 N.R.C. 211 (1989)(p.8), court cases on p. 9, fn #15.

The Shoreham case is clearly distinguished from the Petitioner's appeal. In

Shoreham the Commission found that the Government used "obstructionist tactics

by failing to produce witness and documents in the discovery process"-whereby the

Government stalled the proceedings. Unlike Shoreham, Petitioners' never caused
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any delays or employed obstructionist tactics that stalled the proceedings. 8.

The Commission further stated that "[w]here the penalty results in ending an

adjudicatory hearing, we must be especially circumspect, for the opportunity for

public hearings on nuclear power plant licensing is a central element of the NRC's

governing statute, the Atomic Energy Act of 1954."Shoreham, CLI-89-02, 29

N.R.C. 211 (1989).

Staff cites John's Insulation, Inc. v. L. Addison and Associates, Inc., 156

F.3d 101 (1st Cir. 1998) this case is distinguished and irrelevant to Petitioners'

appeal because in John's Insulation the plaintiff delayed proceedings for over one

year by failing to retain counsel and failed to appear at a status conference after a

continuance had been rejected, and therefore the court dismissed the suit for failure

to prosecute and entered default judgment.

In the present case, Petitioner's caused no delays, answered the ASLB's

concerns, and were willing and able to attend the oral arguments on the revised

date set. by the ASLB in Washington, D.C., which were subsequently cancelled

without explanation or cause by the ASLB.

8 Petitioners could not have delayed the proceedings since the ASLB never considered the merits
of the Petitioners' contentions and the ASLB notified parties that its ruling on the admissibility
of contentions would be approximately 90 after the last submission of May 1, 2008.
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CONCLUSION

For the reasons stated above, Petitioners seek an Order from the

Commission to (1) strike the NRC's Reponses to Petitioners' appeal and (2) remand

the case for consideration on the merits of Petitioners' contentions.

Dated: September (0,2008

Co- C-Petitioners' WestCAN et. al



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

ENTERGY NUCLEAR
OPERATIONS, INC.
(Indian Point Nuclear Generating)
Units 2 and 3)

))
Docket Nos. 50-247/286-LR

) ASLBP No. 07-853-03-LR-BD01
)
)

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Petitioners' WestCAN et. al Reply to the NRC Staff
Responses Opposing WestCAN's Appeal has been served upon the following by U.S. First Class
Mail to the address below, this 10th day of September, 2008.

Lawrence G. McDade, Chair
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Dr. Richard E. Wardwell
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Dr. Kaye D. Lathrop
Atomic Safety and Licensing Board Panel
190 Cedar Lane E.
Ridgeway, CO 81432

William C. Dennis, Esq.
Assistant General Counsel
Entergy Nuclear Operations, Inc.
440 Hamilton Avenue
White Plains, NY 10601

,Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Mail Stop - T-3 F23
Washington, D.C. 20555-0001

Officeof the Secretary
Attn: Rulemaking and Adjudications Staff
Mail Stop: O-16G4
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Zachary S. Kahn, Law Clerk
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Manna Jo Greene
Hudson River Sloop Clearwater, Inc.
112 Little Market Street
Poughkeepsie, NY 12601



Kathryn M. Sutton, Esq.
Paul M. Bessette, Esq.
Martin J. O'Neill, Esq.
Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Avenue, NW
Washington, D.C. 20004

Michael J. Delaney, Esq.
Vice President - Energy Department
New York City Economic Development.
Corporation (NYCDEC)
110 William Street
New York, NY 10038

Joan Leary Matthews, Esq.
Senior Attorney for Special Projects
New York State Department of
Environmental Conservation
Office of the General Counsel
625 Broadway, 14'h Floor
Albany, NY 12233-1500

Diane Curran, Esq.
Harmon, Curran, Spielberg & Eisenberg, LLP
1726 M Street, NW, Suite 600
Washington, D.C. 20036

Robert Snook, Esq.
Office of the Attorney General
State of Connecticut
55 Elm Street
P.O. Box 120
Hartford, CT 06141-0120

Daniel Riesel, Esq.
Thomas F. Wood, Esq.
Ms. Jessica Steinberg, J.D.
Sive, Paget & Riesel, P.C.
460 Park Avenue
New York,.NY 10022

Justin D. Pruyne, Esq.
Assistant County Attorney
Office of the Westchester County Attorney
148 Martine Avenue, 6th Floor
White Plains, NY 10601

Janice A. Dean, Esq.
Assistant Attorney General
Office of the Attorney-General
120 Broadway, 2 6 th Floor
New York, NY 10271

John J. Sipos, "Esq.
Charlie Donaldson, Esq.
Assistants Attorney General
New York State Department 6f Law
Environmental Protection Bureau
The Capitol
Albany, NY 12224

Elise N. Zoli, Esq.
Goodwin Procter, LLP
Exchange Place
53 State Street
Boston, MA 02109

Victor Tafur, Esq.
Phillip Musegaas, Esq.
Riverkeeper, Inc.
828 South Broadway
Tarrytown, NY 10591

Ms. Nancy Burton
147 Cross Highway
Redding Ridge, CT 06876



• "•€ qBI1•

Office of the Secretary*
U.S. Nuclear Regulatory
Sixteenth Floor
One Flint North
11555 Rockville Pike
Rockville, Maryland 20852

John Louis Parker, Esq.
Regional Attorney
Office of General Counsel, Region 3
NYS Dep't of Envt'l Conservation
21 S. Putt Comers Road

New Paltz, New York 12561-1620

Stephen C. Filler, Board Member
Hudson River Sloop Clearwater, Inc.
303 S. Broadway, Ste 222
Tarrytown, N.Y. 10591

Counsel for NRC Staff:
Office of the General Counsel
U.S. Nuclear Regulatory, Commission
Mail Stop O-15-D21
Washington, D.C. 20555-0001,
ATT: Sherwin Turk, Esq.

Mylan L. Denerstein
Executive Deputy Attorney General
Office of the N.Y. Attorney General
120 Broadway, 2 5 th floor
New York, New York 10271

Marcia Carpentier, Law Clerk
ASLB
Mail Stop: T-3 E2B
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

L. Wagner, Esq.

* Original and two copies


