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21 Perlman Drive
, Spring Valley, New York 10977

| September 10, 2008

Office of the Secretary

U.S. Nuclear Regulatory

Sixteenth Floor

Oné Flint North .

11555 Rockville Pike
Rockvﬂle Maryland 20852

Re: L1cense Renewal Apphcatmn submitted by Entergy Indian Point Unit 2, LLC Entergy
Indian Point Unit 3, LLC, and Entergy Nuclear Operatlons Inc. for Indian Point Nuclear
Generating Station, Unit 2 and 3 -

} . -
Docket Nos. 50-247-LR/50-286-LR; ASLB No. 07-858-03-LR-BD01

To whom it may concern’.
Enclosed-for ﬁhn.g please find the original and two copies of Petitioners’ WestCAN et. al. ¢

| Reply to the Nuclear Regulatory- Commission Staff’s Notice and Response to Petltloners
WestCAN et. al. appeal. :

cc: active aﬁies '
: ! .p .. DOCKETED .
USNRC

‘September 10, 2008 (4:00pm)
OFFICE OF SECRETARY

RULEMAKINGS AND
. .- ADJUDICATIONS STAFF

TE-MLMJ_‘-'S;ZC;#{»%.{ 4. | DQOB



"UNITED STATES OF AMERICA
' NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Lawrence G. McDade, Chairman
, Dr. Kaye D. Lathrop
Dr. Richard E. Wardwell

In the Matter of 'PETITIONERS' MOTION TO
- o , STRIKE THE NRC STAFF.
ENTERGY NUCLEAR MULTIPLE ANSWERS TO

OPERATIONS, INC. PETITIONERS’ APPEAL
" Docket Nos.

(Indian Poi‘ntvNu:clear Generating .
‘ 50-247 and 59-286 LR

Units 2 and 3)

Petitioners' move to strike the multiple responses by the Nuclear Regulatory
Commission Staff (h_ereinafter “Staff’;) and respectfully request the Commission
grant pevtitioners'leave to feply to the 'S.t‘af‘f, .ahd subrﬁit this document in further
, sﬁppbrt of Petitioners’ appeal of the Atomic Safety'and Licensing Board -

(hereinafter “ASLB”) decision to “strike” Petitioners’ pleadings without
consideration of its merits.

\

! “Petitioners” include Richard L. Brodsky, New York State Assemblyman, from the 92nd -
Assembly District in his Official and individual capacities, Westchester Citizen’s Awareness
Network (WestCAN), Rockland County Conservation Association, Inc. (RCCA), Public Health
- .And Sustainable Energy (PHASE), And Sierra Club - Atlantic Chapter (Sierra Club).




PRELIMINARY STATEMENT

The NRC Staff wrongfully submltted two responses to Petitioners’ appeal

and accordingly both NRC Staff responses should be struck.

MOTION TO STRIKE NRC STAFF NOTICE

NRC Stan’ S Notiée Petitioners eléctronicélly submitted an éppeaT of the
ASLB decision of July 3 1”, 2008 striking Petitiongrs’_ T’etiﬁbn to 'Inter\Tené and
Request for a Healr‘ing.2 On the same day, hard cépies were sent by'FedEx to .the
NRC Ofﬁcg of the Secretary, the _licénse'e’s counsel, aer NIRC.'Staff Counsel .’
| . NRC Staff Counsel Sherwin Turk, by _érr.lail,lnotiﬁe‘d parties thét hé did not }’
r'epeive certain exhibits by email br the hard copy. A second coéy was senf by
overnight courier lto‘ Attorney Turk, which wés receiv.e_d on August 1;1,' 2008.4'-1

To ensuf,e pgdber service, on August 14, 2008 Péfitioﬁers thén Sérit each,
party listed on the supplemental Certificate of Servic;eT a hard cbpy of Pétitiéners’

Appeal.

2 The email Submission was undeliverable to several rec1pients at the Nuclear Regulatory
Commission (hereinafter “NRC”). Emails were then sent to these recipients contammg portions
of Petltloners Appeal : y

: Spec1ﬁcally the NRC Office of Counsel malhng was sent to Counsel for NRC Staff, U.S.
Nuclear Regulatory' Commission, Office of the General Counsel, Washington, D.C. 20555,

* NRC Staff Notice dated Aﬁgust 15,2008 at p. 3, 5. Specifically the NRC Office of Counsel ‘
mailing was sent to Counsel for NRC Staff, U.S. Nuclear Regulatory Commission, Office of the
General Counsel, Washington, D.C. 20555.

‘The NRC further complicates matters by having two addresses for mailing coples one
address for the U. S Postal Service and a different address requlred for FedEx and UPS.



On August 1.5 2008, Staff electronicafly submitted a'response to -Petitioners"
appeal Staff stated that it received s service on August 14, 2008 and that 1f Staff
.responded it would do so by August 25, 2008 On August 25, 2008 Staff filed its
| second response to Petitioners’ Appeal. | | |

Staff’s Notice datsd August 15, 2008 is anoth'er attempt by the Staff to ifnply
improper service Qf Petitidners’ appeal. Electronic ﬁli’ng\p_roblems stam primarﬂy
‘from the fact the NRC’.s uwn emaii system and its historip_af recard t)f both |
- un_reliable, and?Xtremely li‘mitedw capacit;. Instead, of eupediting the pcheedings,
NRC Staff, has shown a pattern of deliberate legal harassment of electronic clericaf
filing issues. ., No Pétitiéneir shpufd be punished for thé failures. of the NRC email
"system.5 Svinc,e;Fet‘)ruary the; NRC has beeu on notice that it had email probléms‘
'receiving documents over a certain size although tfle same documents were
- received by othsr partiés in the pro\‘ceedings inthout problems.‘6
| Staff and the ASLB failed to take all factors into account, failed to N

acknowledge that problems with the NRC’s limited ability to receive email

3 The Office of the Secretary has- recently improved filing procedures in which a party recelves a:
- reply email acknowledging receipt of filing through the NRC EIS.

" © The Guide to Model Rules of Electronic Filing and Service provides that:

“If the electronic filing or service does not occur because of (1) an error in the transmission of
the document to the E-filing Provider or served party which was unknown to the sending party,
or (2) a failure to process the electronic document when received by the E-filing Provider, or (3) -
the party was erroneously excluded from the service list, or (4) rejection by.the court or clerk, or .
(5) other technical problems experienced by the filer or E-filing Provider, the party or parties

~ affected shall, absent extraordinary circumstances, be entitled to an order extending the date for -
any response or the period within which any right, duty or other act must be performed.”



submissions. The ASLB has uﬁjustly penalized Petitioners’ who have in good -
faith dﬂigeritly responded to all requests, even those due to NRC email problems,

filed hard copies, and strived to following the changing regulations.”

The NRC has submitted two objections to Petitioner’s appeal, neither by
P right. Therefore both Staff’s responses should struck, in light of the NRC’s staff

attempt to circumvent regulations.

To be sure, dismissal ordinarily should be employed asa
sanction only when a plaintiff's misconduct is extreme. See

" Enlace Mercantil International, Inc. v. Senior Indus., Inc.,
848 F.2d 315, 317 (1st Cir.1988). Dismissal should not be
viewed either as a sanction of first resort or as an automatic
penalty for every failure to abide by a court order. When
noncompliance occurs, the ordering court should consider the
totality of events and then choose from the broad universe of
available sanctions in an effort to fit the punishment to the

~ severity and circumstances of the violation.” Young v.
Gordon, 330 F.3d 76, 81 (Ist Cir. 2003) cztzng Tower
Ventures, 296 F.3d at 46.

. The Young Court stated that “[w]hen noncompliance occurs, the ordering
court should consider the totality of events and then choose erm the broad
universe of available sanctions in an effort to fit the punishment to the severity

and circumstances of the violation.” Young, 330 F.3d at 81. In Young v.

- Gordbn the Plaintiff failed to appeaf at deposition, did not participate in filing

/
/

B -7 At the time that the applicaﬁon was filed for renewal (approximately August 3, 2007 as
_ published in the Federal Reg1ster) the new rules had not been ratified, therefore the old rules
govern the proceeding. -



join scheduling statement, failed to file an answer to defendant's
counterclaims until the court threatened to dismiss the case and did not file
discovery responses and various orders to comply. /d. at 79. Petitioners on

the other hand have vbee_n responsive to any and all requests of the ASLB.

PETITIONERS’ REfLY TO NRC STAFF RESPONSE |
Staff raises three argumenté ir_l_its.response» to the Petitioners’ Appeal. First, ,
the Lice_nSin'g Boafd struck the Petition to Intervene énd 'Request for a He'aring
be'call.us‘e‘ of an alleged misre’pre‘sentatiolh of the fa.cts involving the sér‘v_ic\é» of |
Petitione.rs’ _R‘eply Bri¢f. NRC Staff Réspdnse’déte‘d\ AuguSt.25,‘2008 ét p.
6)(hereinaﬁér “Staff .Resp.”)“. Second, the »}S‘taff argues that Petitioners’ did ﬁot
address the"conﬂict'irllg étatéments éohceming the ser,v'ice.c_)f its February 15»“ o
Reialy." Staff Resp. at p.6. The third argumenf ‘by the Staff states that Pétitiqners
- have not sh;)wn tﬁat the Licensing Boar.d abused its di}scr'etion in its determination
to strikev Petitibners re‘quest‘f_br a heari.ng.v Staff Resp. at p. .7—‘8 Citiﬁg 10 C..F.R.
| 2.319(g), Long Island L;’ghting Co. | (Shorehdm' Nucklear"Polwer Sfation, Unit 1 ),
CLI-89-02, 29 NR.C. 211 (1989)(p.8), co_art cases on p. 9, fn #15.
' T’he Shoreham case is clearly distingﬁiéhed from the Petitioner’s appeal. In
~ Shoreham the Commiési_én found that the Go.vemm_éfit used -“obstrﬁctidniét tactics
by failiﬁg to produce witness aﬁd documents in the discovery process”-whereby the

‘Government stalled the proceedings. ~ Unlike Shoreham, Petitioners’ never caused

W



any delays or employed obstructienist tactics that stalled the proceedings.g_ ,
The Cor_nmission further stated that “[w]here the penalty results in endin.g an .

adjudicatory hearing, we must be especially circumspect,lfor the opportunity for
public hearings on nuclear power plant licensmg is a central element of the NRC'
governmg statute, the Atomic Energy Act of 1954. ”Shoreham CLI-89-02, 29
N.R_..C. 211 (1989).-

Staff cites J.o‘l;zn.'s Insalation; ]_nc. v. L. Addison and Assécz"ates, Inc., 156
F"._3‘d 101 (1st Cir. \199‘8) this case 1s distinguished and irrelevant to Petitioners’
appeal because in John’s Insulation the plaintiff delay_ed proceedings fvor over one
~ year by failing fo retain counsel and failed to appear at a status co'nferenee after a
continuan‘ce had been rejected,‘ and therefore the conrt dismissed the suit for failure
tto prosecute and entered default judgment. | |

In the present case, P'etitioner’s caused r_io delays, _answered the ASLB’s =
, concerns, and were willing and able te attend the‘or’}al argnments on the revised

date set by the ASLB in Washington, D.C., which were subsequently cancelled

witho'ut explanation or cause by the ASLB.

v

8 petitioners could not have delayed the proceedings since tlie ASLB never considered the merits
of the Petitionérs’ contentions and the ASLB notified parties that its ruling on the admissibility
of contentions would be approximately 90 after the last submission of May 1, 2008 .



CONCLUSION

~ For the feasons,étated above, Petitioners seek an Order from the
Commission to (1) strike the NRC's Reponses to Petitioners' appeal and (2) remand

the case for consideration on the merits of Petitioners' contentions.

Dated: September _/i , 2008

Susanﬂgijp/ilo, Esq. ) :
Co-coundelfor Petitioners” WestCAN et. al
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NUCLEAR REGULATORY COMMISSION _
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In the Matter of )
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Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Avenue, NW
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110 William' Street
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Joan Leary Matthews, Esq.

" Senior Attorney for Special Projects
New York State Department of
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* Office of the General Counsel

625 Broadway, 14™ Floor
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Diane Curran, Esq.
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. Office of the Attorney General

120 Broadway, 26™ Floor

“New York, NY 10271

John J. Sins; Esq.
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