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MEMORANDUM AND ORDER 

(Ruling on Petition for Intervention and Request for Hearing) 

 Before the Licensing Board is a petition for intervention and request for hearing filed by 

the Blue Ridge Environmental Defense League (BREDL).  BREDL’s petition concerns the 

application of Duke Energy Carolinas, LLC (Duke or Applicant) for a combined license (COL) to 

construct and operate two AP1000 pressurized water reactors at the William States Lee III 

Nuclear Station (WSL) site in Cherokee County, South Carolina. 

 Both Duke and the Nuclear Regulatory Commission (NRC) Staff oppose BREDL’s 

petition.  We find that BREDL has standing to intervene, but that BREDL has not submitted an 

admissible contention as required by 10 C.F.R § 2.309(a).  Therefore, we deny BREDL’s 

request for an evidentiary hearing.  Consistent with the decision in Tennessee Valley Authority 

(Bellefonte Nuclear Power Plant, Units 3 and 4), LBP-08-16, 68 NRC __ (slip op.) (Sept. 12, 

2008), however, we refer our ruling on BREDL Contention Two to the Commission, pursuant to 

10 C.F.R. § 2.323(f).  
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 The requests of the South Carolina Office of Regulatory Staff (South Carolina) and the 

North Carolina Utilities Commission (North Carolina) to participate in any hearing as interested 

government entities, pursuant to 10 C.F.R. § 2.315(c), are denied as moot.  Similarly, Duke’s 

motion to strike portions of BREDL’s reply is denied as moot.  

I. BACKGROUND 

 On December 12, 2007, Duke submitted a COL application to the NRC for WSL Units 1 

and 2 (Application).1  The Application incorporates by reference 10 C.F.R. Part 52, Appendix D 

(which includes the AP1000 pressurized water reactor Design Control Document (DCD) through 

Revision 15), as amended by Revision 16.2  The AP1000 DCD Revision 16 remains subject to 

an ongoing NRC rulemaking.3   

The NRC accepted the Application for docketing on February 25, 2008, and published a 

hearing notice on April 28, 2008.4   The hearing notice required any person whose interests 

might be affected by this proceeding and who wished to participate as a party to file a petition 

for leave to intervene within 60 days of the notice, in accordance with 10 C.F.R. § 2.309.5   

BREDL filed a timely petition on June 27, 2008, which contains eleven proffered 

contentions.6  Additionally, BREDL’s petition is critical of the conditions specified in the hearing 

                                                 
1 The Application was supplemented by letters dated January 28, 2008, February 6, 

2008, and February 8, 2008.  Duke Energy; Notice of Hearing and Opportunity to Petition for 
Leave to Intervene, 73 Fed. Reg. 22,978, 22,978 (Apr. 28, 2008). 
 

2 Id.  
 

3 Id. (Docket No. 52-006).   
 

4 Duke Energy; Acceptance for Docketing of an Application for a Combined License for 
William States Lee III Units 1 and 2, 73 Fed. Reg. 11,156 (Feb. 29, 2008); 73 Fed. Reg. at 
22,978. 
 

5 73 Fed. Reg. at 22,979. 
 

6 Petition for Intervention and Request for Hearing by the Blue Ridge Environmental 
Defense League (June 27, 2008) [hereinafter BREDL Petition].  BREDL’s tenth proposed 
contention is in two parts, bringing the total to eleven. 
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notice for access to sensitive information, but BREDL has not asked for any relief concerning 

such conditions.7   

 On July 22, 2008, the Applicant and the NRC Staff filed timely answers.8  Neither the 

Applicant nor the NRC Staff challenges BREDL’s standing in this proceeding, but both contend 

that BREDL has not proffered an admissible contention.9  On August 8, 2008, BREDL filed a 

timely reply.10   

 On June 27 and July 28, 2008, respectively, South Carolina and North Carolina filed 

requests to participate in any hearing as interested government entities, pursuant to 10 C.F.R. § 

2.315(c).11   No other participant has objected.12 

 

                                                 
7 See id. at 5. 

 
8 Duke Energy Carolinas, LLC’s Answer Opposing Petition for Intervention and Request 

for Hearing by the Blue Ridge Environmental Defense League (July 22, 2008) [hereinafter Duke 
Answer]; NRC Staff Answer to “Petition for Intervention and Request for Hearing by the Blue 
Ridge Environmental Defense League” (July 22, 2008) [hereinafter NRC Staff Answer]. 
 

9 See Duke Answer at 2-3; NRC Staff Answer at 11. 
 

10 Reply of the Blue Ridge Environmental Defense League to Answers of Duke Energy 
Carolinas and NRC Staff (Aug. 8, 2008) [hereinafter BREDL Reply]. 
 

11 Request of the South Carolina Office of Regulatory Staff for an Opportunity to 
Participate in any Hearing and to be Added to the Official Service List (June 27, 2008); Request 
of the North Carolina Utilities Commission for an Opportunity to Participate in any Hearing and 
to be Added to the Official Service List (July 28, 2008). 
 

12 See Duke Energy Carolinas, LLC’s Answer to the South Carolina Office of Regulatory 
Staff’s Request to Participate as an Interested State and to be Added to the Official Service List 
(July 22, 2008) at 1; NRC Staff Answer to “Request of the South Carolina Office of Regulatory 
Staff for an Opportunity to Participate in any Hearing and to be Added to the Official Service 
List” (July 22, 2008) at 1; Duke Energy Carolinas, LLC’s Answer to the North Carolina Utilities 
Commission’s Request to Participate as an Interested State and to be Added to the Official 
Service List (Aug. 1, 2008) at 1; NRC Staff Answer to “Request of the North Carolina Utilities 
Commission for an Opportunity to Participate in any Hearing and to be Added to the Official 
Service List” (Aug. 22, 2008) at 1. 
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 On August 18, 2008, Duke filed a timely motion to strike portions of BREDL’s reply.13  

On August 28, 2008, BREDL filed a timely response to the motion.14    

 The Board heard oral argument on the admissibility of contentions at a prehearing 

conference held in Gaffney, South Carolina on September 3, 2008. 

II. ANALYSIS 

 Anyone who wishes to intervene as a party in an adjudicatory proceeding addressing a 

proposed licensing action must:  (1) establish that it has standing; and (2) proffer at least one 

admissible contention.15 

A. Standards Governing Standing 

 A petition to intervene must provide certain basic information supporting the petitioner’s 

claim to standing.  The required information includes:  (1) the nature of the petitioner’s right 

under the governing statutes to be made a party; (2) the nature of the petitioner’s interest in the 

proceeding; and (3) the possible effect of any decision or order on the petitioner’s interest.16  In 

determining whether an individual or organization should be granted party status “as of right,” 

the NRC applies judicial standing concepts that require a participant to establish:  (1) it has 

suffered or will suffer “a distinct and palpable harm that constitutes injury-in-fact within the zone 

of interests arguably protected by the governing statute[s]” (e.g., the Atomic Energy Act of 1954 

                                                 
13 Duke Energy Carolinas, LLC’s Motion to Strike Portions of the Blue Ridge 

Environmental Defense League Reply to the Duke and NRC Staff Answers to BREDL’s Petition 
to Intervene (Aug. 18, 2008). 
 

14 Answer of the Blue Ridge Environmental Defense League to Duke Energy Carolina’s 
Motion to Strike (Aug. 28, 2008). 
 

15 10 C.F.R. § 2.309(a). 
 

16 Id. § 2.309(d)(1). 
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(AEA), the National Environmental Policy Act of 1969 (NEPA)); (2) the injury is fairly traceable to 

the challenged action; and (3) “the injury is likely to be redressed by a favorable decision.”17   

 In addition to the traditional requirements for standing, the Commission recognizes that a 

petitioner may have standing based upon its geographic proximity to a particular facility.18  In 

appropriate circumstances, a petitioner’s proximity to the pertinent facility triggers a presumption 

that it “has standing to intervene without the need to specifically plead injury, causation, and 

redressability if the petitioner lives within, or otherwise has frequent contacts with, the zone of 

possible harm.”19  In reactor license proceedings, that zone is generally deemed to constitute 

the areas within a fifty-mile radius of the site.20  

 An organization that wants to intervene in a representational capacity must 

(1) demonstrate that the licensing action will affect at least one of its members; (2) identify that 

member by name and address; and (3) show that it is authorized by that member to request a 

hearing on his or her behalf.21  Additionally, the member must qualify for standing in his or her 

own right, the interests that the organization seeks to protect must be germane to its own 

purpose, and neither petitioner’s contentions nor the requested relief must require an individual 

member to participate in the proceeding.22  

                                                 
17 Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 

(1996). 
 

18 Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 
30 NRC 325, 329 (1989). 
 

19 Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), 
LBP-01-6, 53 NRC 138, 146, aff’d on other grounds, CLI-01-17, 54 NRC 3 (2001). 
 

20 Id. at 149. 
 

21 Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), 
CLI-00-20, 52 NRC 151, 163 (2000). 
 

22 Consumers Energy Co. (Palisades Nuclear Power Plant), CLI-07-18, 65 NRC 399, 
409 (2007). 
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 In determining whether a petitioner has established standing, the Commission has 

directed us to “construe the petition in favor of the petitioner.”23 

B. Ruling on Standing  

BREDL asserts that it is “a regional, community-based non-profit environmental 

education organization founded in 1984 and today has members and projects in Virginia, North 

Carolina, South Carolina, Tennessee, Alabama and Georgia.”24  BREDL’s stated purposes 

include encouraging government agencies and the public “to take responsibility for conserving 

and protecting our natural resources and protecting public health.”25  

 BREDL claims representational standing by demonstrating an injury-in-fact to five 

members (BREDL Declarants) who have submitted sworn declarations.26  Each BREDL 

Declarant states that he or she is a member of BREDL and has authorized BREDL to represent 

him or her in this proceeding.27  All BREDL Declarants state that their homes are within fifty 

miles of the site and that nuclear reactors in close proximity to their homes “could pose a grave 

risk to [their] health and safety.”28  Neither the Applicant nor the NRC Staff objects to BREDL’s 

representational standing.29  

                                                 
23 Georgia Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12, 

42 NRC 111, 115 (1995).  
  

24 BREDL Petition at 2. 
 

25 Id. 
 

26 Id. at 3-4. 
 

27 Id., Declaration of Dianne Biggs (June 25, 2008); Declaration of Joseph W. Zdenek 
(June 25, 2008); Declaration of Mary B. Connolly (June 25, 2008); Declaration of Charles Moss 
(June 25, 2008); Declaration of Stephen A. Lawrence (June 27, 2008) [hereinafter collectively 
BREDL Declarations]. 
 

28 BREDL Declarations. 
 

29 Duke Answer at 2-3; NRC Staff Answer at 11. 
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 All of the BREDL Declarants have established standing to intervene in their own right 

and have authorized BREDL to represent their interests.  We find that BREDL has 

representational standing in this proceeding. 

C. Standards Governing Contention Admissibility 

 The Commission’s regulations establish the requirements for an admissible contention.  

An admissible contention must:  (1) provide a specific statement of the legal or factual issue 

sought to be raised; (2) provide a brief explanation of the basis for the contention; 

(3) demonstrate that the issue raised is within the scope of the proceeding; (4) demonstrate that 

the issue raised is material to the findings the NRC must make to support the action that is 

involved in the proceeding; (5) provide a concise statement of the alleged facts or expert 

opinions, including references to specific sources and documents, that support the petitioner’s 

position and upon which the petitioner intends to rely at the hearing; and (6) provide sufficient 

information to show that a genuine dispute exists in regard to a material issue of law or fact, 

including references to specific portions of the application that the petitioner disputes, or in the 

case when the application is alleged to be deficient, the identification of such deficiencies and 

the supporting reasons for this allegation.30 

 In explaining these requirements, the Commission has said that it “should not have to 

expend resources to support the hearing process unless there is an issue that is appropriate for, 

and susceptible to, resolution in an NRC hearing.”31  In other words, by complying with the six 

contention requirements, a petition must demonstrate:  (1) that a contention raises an issue that 

is appropriate for a licensing board hearing; and (2) that such a hearing would not likely be a 

waste of time and resources. 

                                                 
30 10 C.F.R. § 2.309(f)(1)(i)-(vi). 

 
31 Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2202 (Jan. 14, 

2004). 
 



 -8-

 Thus, an admissible contention must raise an issue that is both within the scope of the 

proceeding (normally defined by the hearing notice) and material to the findings the NRC must 

make to support the action involved.32  A contention that attacks applicable statutory 

requirements, challenges the basic structure of the NRC’s regulatory process, or merely 

expresses generalized policy grievances is not appropriate for a licensing board hearing.33  

Absent a waiver, “no rule or regulation of the Commission . . . is subject to attack . . . in any 

adjudicatory proceeding.”34  This rule bars contentions that advocate more stringent 

requirements than the NRC rules impose or that otherwise seek to litigate a generic 

determination that the Commission has established by rulemaking, or that raise a matter that is 

or is about to become the subject of rulemaking.35      

 Likewise, a petitioner must provide some factual or expert opinion support “indicating the 

potential validity of the contention.”36  The Commission’s rules “bar contentions where 

petitioners have only ‘what amounts to generalized suspicions, hoping to substantiate them 

                                                 
32 10 C.F.R. § 2.309(f)(1)(iii)-(iv). 

 
33 Philadelphia Elec. Co. (Peach Bottom Atomic Power Station, Units 2 and 3), 

ALAB-216, 8 AEC 13, 20-21 & n.33 (1974).  
 

34 10 C.F.R. § 2.335(a).  A waiver “can be granted only in unusual and compelling 
circumstances.”  Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 
7, 16 (1988), aff’d, CLI-88-10, 28 NRC 573, 597, recons. denied, CLI-89-3, 29 NRC 234 (1989) 
(internal quotation marks omitted).  “The sole ground for petition of waiver or exception is that 
special circumstances with respect to the subject matter of the particular proceeding are such 
that the application of the rule or regulation . . . would not serve the purposes for which the rule 
or regulation was adopted.”  10 C.F.R. § 2.335(b).  The Commission requires that any request 
for such waiver or exception be accompanied by an affidavit that identifies “with particularity the 
special circumstances alleged to justify the waiver or exception requested.”  Id.   
 

35 See Turkey Point, LBP-01-6, 53 NRC at 159; Private Fuel Storage, L.L.C. 
(Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142, 179 (1998). 
 

36 Final Rule, Rules of Practice for Domestic Licensing Proceedings, Procedural 
Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989). 
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later.’”37  Although a petitioner does not have to prove its contention at the admissibility stage,38 

“[m]ere ‘notice pleading’ is insufficient.”39  A contention “will be ruled inadmissible if the 

petitioner ‘has offered no tangible information, no experts, no substantive affidavits,’ but instead 

only ‘bare assertions and speculation.’”40  If a petitioner fails to provide the requisite support for 

its contentions, the Board may not make assumptions of fact that favor the petitioner, or supply 

information that is lacking.41  Simply attaching materials or documents, without explaining their 

significance, is also insufficient.42  Moreover, any contention that fails to controvert the 

application directly, or that mistakenly asserts the application fails to address an issue that the 

application does address, is defective.43  A petitioner cannot demonstrate the existence of a 

genuine issue of material fact by simply restating information provided in the application and 

asserting that further analysis is required.44 

                                                 
37 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear 

Station, Units 1 and 2), CLI-03-17, 58 NRC 419, 424 (2003) (quoting Duke Energy Corp. 
(Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 337-39 (1999)).  
 

38 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-22, 
60 NRC 125, 139 (2004). 
 

39 Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003). 
 

40 Id. (quoting GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 
51 NRC 193, 208 (2000)). 
 

41 See Arizona Pub. Serv. Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 
3), CLI-91-12, 34 NRC 149, 155 (1991). 
 

42 See Fansteel, CLI-03-13, 58 NRC at 204-05; Dominion Nuclear Connecticut, Inc. 
(Millstone Nuclear Power Station, Units 2 and 3), LBP-04-15, 60 NRC 81, 89, 91, 94 (2004). 
 

43 See Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), LBP-93-
23, 38 NRC 200, 247-48 (1993), review declined, CLI-94-2, 39 NRC 91 (1994). 
 

44 See Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), 
LBP-90-16, 31 NRC 509, 521 & n.12 (1990) (stating that an allegation that some aspect of a 
license application is inadequate or unacceptable does not give rise to a genuine dispute unless 
it is supported by facts and a reasoned statement of why the application is unacceptable in 
some material respect). 
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 Applying these standards, we conclude that the contentions proffered by BREDL are not 

admissible. 

D. Rulings on Petitioner’s Contentions 

 1. BREDL Contention One: 

“The NRC cannot hold a fair hearing at this time because the application adopts by 
reference a design and operational practices that have not been certified by the NRC or 
accepted by the applicant.”45  
 
The Application relies upon Appendix D to 10 C.F.R. Part 52 and the AP1000 DCD 

Revision 16.  According to BREDL, the NRC Staff has stated that the certification process for 

the AP1000 Revision 16 will not be completed before 2011.46  

 BREDL argues that proceedings concerning the Application should be suspended until 

the AP1000 DCD Revision 16 is finalized.47  BREDL complains that “[i]t is fundamentally unfair 

for the NRC to require Petitioner and other interested parties to perform a review of the 

application and preparation of contentions when the application is not complete.”48  BREDL 

believes that “[i]t is impossible to conduct a meaningful technical and safety review of the 

[Application] without knowing the final design of the AP1000 revision 16.”49   At this juncture, 

BREDL contends, “the AP1000 is a ‘pig in a poke’ which may be modified by either the applicant 

or the NRC at some point in the future.”50  

 BREDL has not identified a dispute with the Application, but rather asserts that requiring 

petitioners to file contentions at this time is unfair.  The Commission has disagreed.  The 

                                                 
45 BREDL Petition at 8. 

 
46 Id. 

 
47 Id. 

 
48 Id. at 8-9. 

 
49 Id. at 9. 

 
50 Id. at 11. 
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procedure that Duke has followed here—referencing a reactor design for which a design 

certification application has been docketed but not yet granted—is expressly authorized by the 

Commission’s regulations.51 

 As BREDL correctly notes, an applicant that avails itself of this procedure does so “‘at its 

own risk.’”52  Should Duke revise its Application as a result of the NRC’s review process for 

AP1000 DCD Revision 16, BREDL may submit contentions at that time.53  Moreover, BREDL 

may raise concerns relating specifically to the AP1000 amendment by filing comments on the 

proposed rule when it is issued.54 

 Similarly, if BREDL had submitted an otherwise admissible contention challenging 

specific aspects of the Revision 16 design, the Board would refer that contention to the NRC 

Staff for consideration in the design certification rulemaking, and hold the contention in 

abeyance.55  But BREDL does not adequately identify any aspect of the pending amendment to 

the AP1000 design with which it takes issue.  As BREDL states:  “Duke was not required to 

reference a design which has not been granted.  This is the basis for the contention.”56  

Because BREDL challenges the Applicant’s reliance on a pending design certification 

                                                 
51 See 10 C.F.R. § 52.55(c). 

 
52 BREDL Reply at 5 n.5 (quoting 10 C.F.R. § 52.55(c)). 

 
53 Whether the filing of new contentions would be pursuant to the criteria under section 

2.309 or section 2.326, depending on the procedural posture of the case at the time new 
contentions are filed, is an issue currently before the licensing board in the Millstone power 
uprate proceeding, Docket Number 50-423-OLA. 
 

54 See 5 U.S.C. § 553; 10 C.F.R. §§ 2.804, 2.805 
 

55 See Conduct of New Reactor Licensing Proceedings; Final Policy Statement, 73 Fed. 
Reg. 20,963, 20,972 (Apr. 17, 2008). 
 

56 BREDL Reply at 5. 
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fundamentally on procedural grounds, Contention One constitutes an impermissible challenge 

to NRC regulations that allow the procedure Duke has chosen.57     

 We do not admit BREDL Contention One. 

 2. BREDL Contention Two: 

 “The applicant fails to analyze the ‘carbon-footprint’ of the construction and operation of  
 the William States Lee nuclear reactors 1 & 2 in its environment report.”58 
 
 BREDL claims that Duke should have included in its environmental report (ER) a 

discussion of greenhouse gases released in the process of the production of raw materials and 

components, the transportation of these materials and components to the WSL site, and the 

processes required to build and operate the WSL nuclear power station.59  BREDL also claims 

that Duke should have included a discussion of greenhouse gas emissions associated with 

each step in the uranium fuel chain.60  Concerned that greenhouse gas emissions from many 

sources “are contributing to the destabilization of climate on planet Earth,”61 BREDL argues that 

admission of Contention Two “would aid in the development of a more complete record.”62  

 BREDL has failed, however, to proffer a contention that is appropriate for a hearing in 

this licensing proceeding.  Contrary to 10 C.F.R. § 2.309(f)(1)(vi), proposed Contention Two 

does not demonstrate a genuine dispute on a material issue of fact or law. 

 BREDL claims that “[t]he applicant fails to include any discussion of Green House Gas 

emissions or ‘Carbon Foot-print’ in its environment report.”63  That is not true. 

                                                 
57 See 10 C.F.R. § 2.335. 

 
58 BREDL Petition at 11. 

 
59 Id. at 12. 

 
60 Id. 

 
61 Id. 

 
62 Id. at 14. 

 
63 Id. at 12. 
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  For example, Table 3.6-2 in ER Section 3.6.3.1 (Gaseous Effluents) lists the annual 

emissions from the diesel generators and the diesel driven fire pumps for the two WSL units, 

and Table 3.6-3 lists the annual hydrocarbon emissions from the associated diesel fuel oil 

storage tanks for the units.  ER Section 4.4.1.6 discusses air quality impacts associated with 

plant construction.  ER Table 4.6-1 discusses measures and controls for air emissions during 

construction.  ER Section 5.5 discusses the regulation of air emissions during plant operation.  

ER Section 5.8.1.6 discusses air quality impacts resulting from plant operation.  ER Sections 

10.4.1.2.4 and 10.4.1.2.5 and ER Table 10.4-2 address the avoidance of air pollutant emissions, 

including carbon dioxide. 

 Although not acknowledged by BREDL’s petition, the ER also addresses gaseous 

emissions associated with the entire production process for uranium fuel.  ER Section 5.7, 

“Uranium Fuel Cycle Impacts,” references Table S-3 in 10 C.F.R. § 51.51.  Table S-3 was 

developed by the Commission to address, on a generic basis, the need to consider the 

environmental effects of the uranium fuel cycle.  Table S-3 summarizes and codifies the NRC’s 

assessment and determinations for evaluating the environmental effects of the uranium fuel 

cycle, including gaseous emissions.     

 In light of this information in Duke’s ER, Contention Two, which is framed as a 

contention of omission, is not admissible.  We do not admit BREDL Contention Two. 

   Ordinarily, that would end our analysis.  If BREDL wants to challenge the adequacy of 

Table S-3, which was initially prepared more than twenty-five years ago, it is free to do so 

through a petition for rulemaking.64  In fact, BREDL’s representative stated at the prehearing 

conference that it intends to pursue such a petition before the Commission.65  Nonetheless, just 

ten days ago, another licensing board—which faced an identical contention proposed by 
                                                 

 
64 See 10 C.F.R. § 2.802. 
 
65 See Tr. at 13, 95. 
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BREDL—concluded that admissible contentions raising similar issues may well be proffered in 

other COL proceedings.66  Thus, while that board likewise ruled BREDL’s contention 

inadmissible, it concluded that the general subject matter of the contention raises novel issues 

that the Commission may wish to address generically at the earliest opportunity.67  That board 

therefore referred its ruling on BREDL’s equivalent contention to the Commission for its 

immediate consideration, pursuant to 10 C.F.R. § 2.323(f).68          

 In the circumstances, we refer our ruling on BREDL Contention Two to the Commission 

as well, on grounds of fairness and efficiency.  Since the issue has already been referred by the 

Bellefonte COL licensing board, we place no additional burden on the Commission, which can 

address both referrals at the same time.             

 3. BREDL Contention Three: 
 
 “Duke’s [Application] does not identify the plans for meeting its water requirements with  

sufficient detail in order to determine if there will be adequate water during adverse 
weather conditions such as droughts.”69  
 

 BREDL’s principal concern, as set forth in its petition, appears to be that “[t]he 

availability of cooling water is a significant constraint to the safe shutdown of the proposed 

reactors and without a clear plan on how that water will be provided, the application is 

incomplete.”70  Additionally, based on the unsupported assertion that “[a]nnual temperatures in 

the Southeast region are increasing and are projected to continue to do so over a relatively 

short period of time,”71 BREDL alleges that the Applicant has failed to fully analyze numerous 

                                                 
66 Bellefonte, LBP-08-16, 68 NRC at __ (slip op. at 65-66).   
 
67 Id. at 66. 
 
68 Id. 
 
69 BREDL Petition at 14. 

 
70 Id. 

 
71 Id. at 15. 
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other operational and environmental impacts of elevated water temperatures.72  While 

conceding that the Application addresses water flow, BREDL “suggest[s] that this is merely the 

‘tip of the iceberg’ in terms of what the next four to eight decades are likely to hold.”73  BREDL 

claims that, when discussing droughts, Duke’s ER fails to address “projected trends for 

increasing temperatures and more prolonged periods of drought.”74  

 A fundamental defect in Contention Three is that, contrary to 10 C.F.R. § 2.309(f)(1)(v), 

BREDL provides no meaningful support for its underlying premise:  that is, that water 

temperatures in the region have and will continue to increase.  BREDL’s sole support in its 

petition for this conclusion is the personal observation of one individual at a recent NRC public 

meeting that “‘it would be good science, to be looking at the new projections for changes in 

coastline, increased storms, changes in water levels, changes in flood patterns.  I don’t see it 

happening and I think this Agency needs to get moving on forcing the licensees to confront 

these new realities.’”75  Save for this single individual’s unsubstantiated opinion, every assertion 

in Contention Three has, as a necessary foundation, assumptions about future increases in 

water temperatures and drought that are entirely unsupported.      

 In addition, contrary to 10 C.F.R. § 2.309(f)(1)(vi), BREDL fails to show the existence of 

a genuine dispute on a material issue of fact.  Although BREDL alleges a trend of increasing 

Southeast regional water temperatures, BREDL does not address the portions of the Application 

that discuss climate variations.  For example, Section 2.3.3.1.2 of the Applicant’s ER discusses 

                                                 
72 See id. at 15-16. 

 
73 Id. at 18. 

 
74 Id. at 16. 
 
75 Id. at 20 (quoting Transcript of Public Meeting Regarding Enhancing the Efficiency and 

Effectiveness of NRC Environmental Review Process at 90-91 (Dec. 6, 2007) (ADAMS 
Accession No. ML073521491)).  In its reply, BREDL inappropriately cites some new, anecdotal 
information, which would be no more persuasive even if we considered it.  See BREDL Reply at 
9-10.  
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current and historical water temperatures and then compares current surface temperatures to 

temperatures observed during the 1970s.  BREDL does not reference, much less controvert, the 

conclusion in Section 2.3.3.1.2 of the ER that “[n]o appreciable differences in ambient 

temperatures or surface water temperatures were noted between the two studies.”76  BREDL 

was obligated to “read the pertinent portions of the license application . . . state the applicant’s 

position and the petitioner’s opposing view,” and explain why it disagrees with the Applicant.77 

 What appears from BREDL’s petition to be its principal concern regarding water flow—

the availability of cooling water as “a significant constraint to the safe shutdown of the proposed 

reactors”78—is directly addressed in the FSAR.  The AP1000 reactor does not rely on external 

water supply for safe shutdown.  Rather, the Application specifies that the passive containment 

cooling system (PCS) functions as the ultimate heat sink to supply cooling water for conditions 

requiring safety-related cooling.79  As discussed in Section 6.2.2 of Tier 2 of the AP1000 DCD, 

the PCS allows for safe shutdown without reliance on either an external water supply or offsite 

power sources.  At the prehearing conference, BREDL’s representative stated that he did not 

disagree with these facts.80 

 BREDL’s six-page discussion of Contention Three lists what it characterizes as ten 

additional “potential negative impacts”81 of elevated water temperatures, ranging from possible 

additive and synergistic impacts on the ecosystem to possible effects on Duke’s customers from  

                                                 
76 Application, Rev. 0, Part 3, ER, at 2.3-30. 

 
77 54 Fed. Reg. at 33,170. 

 
78 BREDL Petition at 14. 

 
79 Application, Rev. 0, Part 2, FSAR, at 2.4-54. 

 
80 See Tr. at 43-44. 
 
81 BREDL Reply at 9. 
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power losses during heat waves.82  The Applicant and the NRC Staff collectively devote almost 

fifty pages in their answers to Contention Three—most of them in trying to demonstrate 

separate and independent grounds for rejecting each and every alleged impact.83  The Staff, for 

example, argues that not one of these alleged impacts constitutes “an admissible basis” for 

Contention Three.84 

 The Board need not reach these arguments.  First, as noted, each alleged impact of 

Contention Three rests on assumptions about future temperature increases that BREDL fails to 

support.  Second, licensing boards admit contentions, not bases:  “[I]t is the admissibility of the 

contention, not the basis, that must be determined.”85  Nor should we try to rewrite BREDL’s 

Contention Three, transforming it into numerous additional contentions that BREDL has not 

clearly set forth.  “A contention’s proponent, not the licensing board, is responsible for 

formulating the contention.”86   

 We do not admit BREDL Contention Three. 

 4. BREDL Contention Four: 

 “The applicant has not demonstrated that it is and [sic] financially qualified to engage in  
 the activities authorized by the operating license in accordance with the regulations of  
 10 CFR § 50.57(a)(4).”87 
 
 BREDL asserts that “it is very probabl[e] that [the] US has stepped into a recession since  

 

                                                 
82 See BREDL Petition at 15-16. 

 
83 See Duke Answer at 27-56; NRC Staff Answer at 17-35. 

 
84 See, e.g., NRC Staff Answer at 26. 

 
85 Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), 

LBP-04-28, 60 NRC 548, 557 (2004).  
 

86 Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 
22 (1998). 
 

87 BREDL Petition at 20. 
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the subprime mortgage crisis in 2006.”88  BREDL infers that “[t]his is surely bad news for 

building new nuclear plants in the next few years.”89  Additionally, BREDL asserts that “the US 

dollar is experiencing devaluation which may last for a long time.”90  BREDL identifies this as a 

risk “if a large part of Duke’s capital expenditure is out of [the] US, i.e. buying nuclear 

reactors.”91   Hence, BREDL fears that Duke’s financial analysis may be “a little too optimistic.”92 

 Contention Four plainly does not satisfy the requirements of 10 C.F.R. § 2.309(f)(1). 

 First, as written, Contention Four addresses only the Applicant’s financial qualifications 

to engage in activities authorized by “the operating license.”93  The NRC has made a generic 

determination that regulated electric utilities, such as Duke, are financially qualified to operate 

nuclear power plants.  By regulation, the Commission has exempted such utilities from NRC 

review of their financial qualifications to cover operational costs.94  Read literally, Contention 

Four therefore represents an impermissible challenge to Commission regulations.  

 Second, if construed instead as a challenge to the Applicant’s financial qualifications to 

cover estimated construction costs, Contention Four fails to identify a dispute concerning a  

material issue of fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi).  Section 1.2 of Part 1 of the 

Application provides financial statements purporting to demonstrate that Duke and its parent 

                                                 
88 Id. at 21. 

 
89 Id. 
 
90 Id. 

 
91 Id. 

 
92 Id. 

 
93 Id. at 20. 

 
94 See 10 C.F.R. § 50.33(f); Final Rule, Elimination of Review of Financial Qualifications 

of Electric Utilities in Operating License Review and Hearings for Nuclear Power Plants, 49 Fed. 
Reg. 35,747, 35,747-49 (Sept. 12, 1984). 
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holding company possess, or have reasonable assurance of obtaining, the funds necessary to 

cover such costs.  BREDL has not addressed or disputed these conclusions.  

 Third, BREDL fails to support its contention, contrary to 10 C.F.R. § 2.309(f)(1)(v).  

BREDL provides unsupported speculation.  BREDL attributes certain views to “our economist 

Xuan Chi”95—a person who is otherwise unidentified and whose affiliations, qualifications and 

reasoning process are accordingly unknown.  BREDL reports (but supplies no affidavit or other 

documentation of) Xuan Chi’s assertion (citing a public Securities and Exchange Commission 

filing) that (1) Duke anticipates capital expenditure of $23 billion on future expansion from 2008 

to 2012; and (2) Duke expects that exchange rate fluctuations may cause losses of about $145 

million.96   BREDL also reports the mysterious Xuan Chi’s conclusion that “if” a large part of 

Duke’s capital expenditure is outside of the United States, Duke “may fall into financial crisis 

soon.”97  That is the extent of BREDL’s financial analysis.  It is insufficient to justify an 

evidentiary hearing on the Applicant’s financial qualifications.98 

 We do not admit BREDL Contention Four. 

 5. BREDL Contention Five:  

 “The [Application] does not provide reasonable assurance of adequate protection of  
public health and safety required by 10 CFR. § 50.57(a)(3).  The FSAR insufficiently 
analyzes reactor units’ capability to withstand a design-basis and safe shutdown 
earthquake because they fail to include more recent information regarding the type, 
frequency and severity of potential earthquakes in violation of 10 CFR PART 100, 
APPENDIX A.”99 
 

                                                 
95 BREDL Petition at 21. 

 
96 Id. 

 
97 Id. 

 
98 Even the opinion of a qualified and properly identified expert will not support a 

contention if the opinion lacks a reasoned basis or explanation.  USEC, Inc. (American 
Centrifuge Plant), CLI-06-10, 63 NRC 451, 472 (2006). 
 

99 BREDL Petition at 22.  In its reply, BREDL acknowledges that the correct citation 
should be to 10 C.F.R. § 100.23.  BREDL Reply at 15-16.  
 



 -20-

 BREDL presents maps and geologic data100 in support of the undisputed proposition that 

“South Carolina is in an active earthquake zone.”101  In Contention Five, BREDL asserts that the 

Application fails to include unspecified “more recent information regarding the type, frequency 

and severity of potential earthquakes.”102  BREDL also claims that unnamed “[e]xperts at the 

University of South Carolina maintain that a nuclear power plant in upstate South Carolina 

should be designed to withstand another Charleston Earthquake,”103 and that “[t]his would seem 

to be at odds with the Duke application.”104  BREDL argues that admission of Contention Five 

“would allow the development of a full record in this matter.”105 

 The Commission has instructed licensing boards, however, not to initiate evidentiary 

hearings unless the petitioner has specified how an application is deficient.  A contention is not 

admissible where “the Petitioner’s assertion that the application[ ] [is] deficient is simply based 

upon a failure to read or perform any meaningful analysis of the application[ ].”106 

 Although Contention Five alleges that the Applicant’s Final Safety Analysis Report 

(FSAR) insufficiently analyzes the reactors’ capability to withstand earthquakes, contrary to 

10 C.F.R. § 2.309(f)(1)(vi) BREDL’s petition does not cite to any specific portion of the FSAR.  

Section 2.5 of the FSAR contains more than 200 pages of geologic, seismic and geotechnical 

data and analyses that BREDL has not addressed.  Likewise, while BREDL furnishes some 

historical information about earthquakes in South Carolina, it fails to explain the potential safety 
                                                 

100 BREDL Petition at 22-27. 
 
101 Id. at 22. 

 
102 Id. 

 
103 Id. at 28.  It appears undisputed that Charleston, South Carolina experienced a major 

earthquake in 1886, which was centered approximately 150 miles from the WSL site. 
 

104 Id. 
 

105 Id. 
 

106 Millstone, LBP-04-15, 60 NRC at 95. 
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significance of that information, especially as it relates to the extensive seismic data and 

analyses presented in the FSAR.  

 For example, the FSAR does specifically account for the 1886 Charleston Earthquake.  

FSAR 2.5.1.1.3.2.1, “Charleston Tectonic Features,” expressly acknowledges that the 1886 

Charleston Earthquake is the “largest historical earthquake in the eastern United States.”107  

More broadly, the FSAR includes recent information regarding type, frequency, and magnitude 

for the WSL site earthquake hazard, including the Charleston seismic source.  The WSL site 

seismic source model includes cataloged earthquakes within a 200-mile radius (greater than Mb 

3.0) from 1627 through August 2006.108  FSAR Sections 2.5.2.2.2.4 and 2.5.2.4.3.1 discuss the 

use of the most current characterization of the Charleston seismic source.  Indeed, the FSAR 

indicates that the ground motion hazard at the WSL site is dominated by the Charleston seismic 

source. 

 In contrast, BREDL offers speculation—based in part on the unexplained analysis of 

unnamed “experts”—that the seismic implications of the Charleston Earthquake “would seem to 

be at odds with the Duke application.”109  BREDL’s petition does not demonstrate the existence 

of a genuine dispute on a material issue of fact, suitable for an evidentiary hearing.110 

 We do not admit BREDL Contention Five. 

 6. BREDL Contention Six: 

“Whether William States Lee III Will Improve the General Welfare, Increase the Standard 
of Living, or Strengthen Free Competition in Private Enterprise.”111 
 

                                                 
107 Application, Rev. 0, Part 2, FSAR, at 2.5-33. 

 
108 Id. at 2.5-84 to 2.5-85; id. tbl. 2.5.2-201. 

 
109 BREDL Petition at 28. 

 
110 We do not consider citations to specific FSAR sections and related new theories that 

BREDL improperly raises for the first time in its reply.  See BREDL Reply at 14-15. 
 

111 BREDL Petition at 28. 
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 BREDL asserts that granting Duke’s Application “would not improve the general welfare, 

increase the standard of living or strengthen free competition in private enterprise.”112  BREDL 

sets forth essentially three reasons for this conclusion.  First, BREDL believes that, as a general 

matter, nuclear power is undesirable:  “The current nuclear renascence [sic] is an ill-fated 

attempt to revive the nuclear dinosaur.  The public monies directed to the overweening nuclear 

industry would be better spent on less costly, cleaner forms of electric power generation.”113   

Second, BREDL believes that “the Commission itself is critically flawed as a regulatory body.”114  

BREDL sees inadequate Commission oversight manifesting itself in several ways, and 

contributing to both hardware failures and human error.115  Third, BREDL is troubled by what it 

perceives to be the likely consequences of recent federal legislation concerning risk 

insurance.116 

 Contention Six invokes language from the Atomic Energy Act (AEA), 42 U.S.C. § 2011.  

The referenced language, however, states general policy for use of nuclear power in the United 

States.  It does not define or address the standards for issuance of a license for a particular 

nuclear power reactor.  Rather, Section 103 of the AEA, 42 U.S.C. § 2133, provides such 

standards, which do not require applicants to improve the general welfare, increase the 

standard of living, or strengthen free competition. 

 Likewise, the NRC regulations implementing the AEA do not require an applicant to 

address or demonstrate whether the issuance of a COL will improve the general welfare, 

                                                 
112 Id. 

 
113 Id. at 29. 

 
114 Id. 

 
115 Id. at 29-36. 

 
116 Id. at 32-33. 
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increase the standard of living, or strengthen free competition in private enterprise.117  Nor is the 

NRC required to make such a finding prior to granting a COL.118  Therefore, contrary to 

10 C.F.R. § 2.309(f)(1)(iii) and (iv), these matters are outside the scope of this proceeding and 

are not material to the findings that the NRC must make to support issuance of a license.  

 Moreover, a petitioner may not demand a hearing to express generalized grievances 

about NRC polices or to attack the NRC’s general competence.119  Nor may a petitioner demand 

a hearing to challenge a federal statute.120 

  We do not admit BREDL Contention Six.121 

7. BREDL Contention Seven:  

“The NRC Fails to Execute Constitutional Due Process and Equal Protection.”122 

 BREDL asserts that the NRC’s regulations concerning radiation exposure violate 

constitutional rights “by treating different people differently.”123  BREDL claims that “[r]egulations 

limiting carcinogens in other federal agencies are set at much more protective levels,” which, 

BREDL argues, also raises constitutional equal protection issues.124  Finally, BREDL appears to 

argue that the decision of the United States Supreme Court in Duke Power Co. v. Carolina 

                                                 
117 See 10 C.F.R. §§ 52.77-52.80. 

 
118 See id. § 52.97. 

 
119 See, e.g., Vermont Yankee, CLI-00-20, 52 NRC at 165-66.  

 
120 See, e.g., Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power 

Station), CLI-07-16, 65 NRC 371, 377 (2007). 
 

121 For like reasons, another licensing board recently declined to admit a similar BREDL 
contention in another COL proceeding.  See Bellefonte, LBP-08-16, 68 NRC at __ (slip op. at 
19-20). 
 

122 BREDL Petition at 36. 
 

123 Id. at 37. 
 

124 Id. at 38. 
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Study Group, 438 U.S. 59 (1978) —which upheld the constitutionality of the Price-Anderson Act 

against a constitutional due process challenge—should be reconsidered.125   

 BREDL does not claim that the Applicant’s proposed facility will not comply with the 

NRC’s regulations.  Rather, BREDL claims that the NRC’s radiation protection regulations are 

constitutionally deficient because they allegedly do not take into account higher risks for children 

and women, and because they are allegedly less stringent than other federal regulations.  

Licensing boards are expressly precluded by 10 C.F.R. § 2.335(a) from hearing such a 

challenge to the NRC’s regulations.  Insofar as Contention Seven asks this Board to reconsider 

a decision of the United States Supreme Court, we plainly have no authority to do so.       

We do not admit BREDL Contention Seven.126 

8. BREDL Contention Eight: 

“The assumption that uranium fuel is a reliable source of energy is not supported in the 
combined operating license application submitted by Duke Energy to the U.S. Nuclear 
Regulatory Commission.”127 
 

 BREDL contends that the Applicant inadequately addresses the reliability of uranium fuel 

supply.  BREDL alleges that “[w]orldwide uranium consumption . . . has exceeded worldwide 

uranium production for some time.”128  While various short-term supplies, such as down-

blending from nuclear weapons inventories, may cover the shortfall temporarily, BREDL argues 

that “none of these are projected to last indefinitely.”129   BREDL asserts that the Applicant was 

required to address these issues and support its conclusion that sufficient uranium will be 
                                                 

125 Id. at 38-39. 
 

126 For like reasons, two other licensing boards recently declined to admit similar BREDL 
contentions in other COL proceedings.  Bellefonte, LBP-08-16, 68 NRC at __ (slip op. at 24); 
Virginia Elec. & Power Co. (Combined License Application for North Anna, Unit 3), LBP-08-15, 
68 NRC __, __ (slip op. at 52) (Aug. 15, 2008). 
 

127 BREDL Petition at 39. 
 

128 Id. at 40. 
 

129 Id. at 41. 
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available to supply the proposed new reactors (in addition to the existing worldwide fleet of 

nuclear power reactors) during the proposed license period.  BREDL further asserts that “if” 

Duke has a plan to address uranium supply problems by substituting plutonium fuel (MOX or 

mixed-oxide), the Application should so disclose.130 

 BREDL recently filed a similar contention, with the same supporting references, in two 

other cases where licensing boards ruled that BREDL failed to adequately support its position 

that worldwide uranium supplies may be inadequate to fuel new reactors.131  We agree. 

 Although BREDL cites an internet website that purportedly supports its position, 

licensing boards can and should review such materials to determine whether, at least on their 

face, they actually support the facts alleged.132  The sources on which BREDL relies do not 

support its allegation that future uranium fuel supplies will be inadequate to permit reactor 

operation during the proposed license period. 

 One such source, published by the World Nuclear Association and entitled “Supply of 

Uranium,” directly contradicts BREDL’s factual argument.133  It explains that “[m]easured 

resources of uranium, the amount known to be economically recoverable from orebodies,  

are . . . relative to costs and prices,” and “[c]hanges in costs or prices, or further exploration, 

may alter measured resource figures markedly.”134  In other words, as prices rise or production 

costs decline, exploration and production are likely to increase.  BREDL’s source further states:   

Thus, any predictions of the future availability of any mineral, including uranium, which 
are based on current cost and price data and current geological knowledge are likely to 

                                                 
130 Id. 

 
131 Bellefonte, LBP-08-16, 68 NRC at __ (slip op. at 31-32); North Anna, LBP-08-15, 68 

NRC at __ (slip op. at 49-51).  
 

132 See Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), 
LBP-04-18, 60 NRC 253, 265 (2004). 
 

133 See Supply of Uranium, http://www.world-nuclear.org/info/inf75.html (June 2008). 
 

134 Id. 
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be extremely conservative. . . .  Our knowledge of geology is such that we can be 
confident that identified resources of metal minerals are a small fraction of what is 
there.135  

  
Moreover, BREDL’s own source concludes that, even with this very conservative limitation on 

the knowledge of available mineral resources, “the world’s present measured resources of 

uranium . . . are enough to last for over 80 years.”136 

 BREDL’s other cited source is no more supportive of Contention Eight.137  On the 

contrary, BREDL’s cited webpage reports that mine production of uranium is already being 

substantially increased following the recovery in uranium prices since about 2003, with the 

addition of new mines in Canada and Australia and expected large increases in production.138  

BREDL has not cited any reference that, read as a whole, supports its theory that uranium 

supplies will be insufficient to support the operation of Duke’s proposed new reactors during 

their license period. 

 Additionally, while BREDL cites various portions of the Application where it claims that 

uranium availability might have been discussed, BREDL fails to reference the portion of the ER 

where the reliability of the uranium fuel supply is most fully addressed.  Specifically, ER 

Section 10.2.2, “Irreversible and Irretrievable Commitments of Material Resources,” discusses 

this issue in detail.  That section concludes, among other things, that present measured 

resources of uranium should last for 70 years, and that the fuel requirements for Duke’s 

proposed two units (0.07 percent of current worldwide annual usage) should have little effect on 

the long-term availability of uranium worldwide.139  Ironically, the ER relies upon information 
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137 See World Uranium Mining, http://www.world-nuclear.org/info/inf23.html (July 2008). 
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139 Application, Rev. 0, Part 3, ER, at 10.2-2. 
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obtained from the same website cited by BREDL.  Contrary to 10 C.F.R. § 2.309(f)(1)(vi), 

BREDL fails to demonstrate a genuine dispute with the Applicant on a material issue of fact. 

 Finally, insofar as BREDL urges disclosure of MOX fuel plans that Duke is not 

proposing, the Commission has reminded us that an NRC licensing proceeding is not “an 

occasion for far-reaching speculation about unimplemented and uncertain plans” of applicants 

or licensees.140  BREDL’s uncorroborated speculation does not establish a genuine dispute with 

the Application.          

We do not admit BREDL Contention Eight. 

 9. BREDL Contention Nine: 

“Duke and NRC Fail to Include Adequate Protections from Aircraft Impacts at the WS 
Lee site.”141 
 
BREDL asserts that “[t]he NRC should require that all new reactors built in the U.S. be 

designed to withstand an airliner impact.”142  According to BREDL, “[t]he NRC does not disagree 

that aircraft present a threat.”143  Citing proceedings in a pending rulemaking, BREDL quotes the 

Commission as stating that “‘the Commission believes that it is prudent for nuclear power plant 

designers to take into account the potential effects of the impact of a large commercial 

aircraft.’”144  In BREDL’s opinion, however, “the Commission wrongly decided not to apply this 

wisdom to the four currently approved standard design certifications, notably the AP1000 

                                                 
140 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear 

Station, Units 1 and 2), CLI-02-14, 55 NRC 278, 293 (2002). 
 

141 BREDL Petition at 43. 
 

142 Id. 
 

143 Id. at 44. 
 

144 Id. (quoting Proposed Rule, Consideration of Aircraft Impacts for New Nuclear Power 
Reactor Designs, 72 Fed. Reg. 56,287, 56,288 (Oct. 3, 2007)). 
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Revision 16.”145  BREDL believes “[t]he logic employed by the Commission . . . is specious and 

contrary to the law.”146    

 Contention Nine raises issues that are beyond the scope of a licensing board 

proceeding, in contravention of 10 C.F.R. § 2.309(f)(1)(iii).  Insofar as BREDL advocates stricter 

requirements than NRC rules require, Contention Nine constitutes an impermissible challenge 

to the Commission’s regulations.  Insofar as BREDL is unhappy with the status of pending 

rulemaking, BREDL’s recourse is to submit comments to the Commission on the proposed rule 

(which BREDL, in fact, has done).147  In either case, BREDL’s dispute is plainly with the 

Commission, and is not suitable for an evidentiary hearing before this Board.  

We do not admit BREDL Contention Nine. 

10. BREDL Contention Ten A: 

“Failure to Evaluate Whether and in What Time Frame Spent Fuel Generated by 
Bellefonte Units 3 and 4 [sic] Can Be Safely Disposed Of.”148  
 

 BREDL contends that the ER “is deficient because it fails to discuss the environmental 

implications of the lack of options for permanent disposal of the [spent] fuel that will be 

generated by the proposed reactors.”149  Recognizing that the Commission has addressed this 

area on a generic basis by regulation, BREDL states:  “While Duke may have intended to rely 

on the NRC’s Waste Confidence decision, issued in 1984 and most recently amended in 1999, 

that decision is inapplicable because it applies only to plants which are currently operating, not 

                                                 
145 Id.  

 
146 Id. 

 
147 See Letter from Jim Riccio et al., to Annette Vietti-Cook, Secretary, U.S. Nuclear 

Regulatory Commission (Dec. 17, 2007) (ADAMS Accession No. ML073530569) (signed by 
Janet Marsh, Executive Director, BREDL). 
 

148 BREDL Petition at 45.  We assume that BREDL intended to refer to units at the WSL 
site. 
 

149 Id. 
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new plants.”150  According to BREDL, the Commission has given “no indication that it has 

confidence that repository space can be found for spent fuel and other high-level radioactive 

waste from new reactors licensed after December 1999.”151 

 At least six other licensing boards have considered BREDL’s position, and have rejected 

it.152  We agree with them. 

 In its Waste Confidence Rule, the Commission has made a determination, on a generic 

basis, that spent fuel generated by “any reactor” can be safely managed and that sufficient 

repository capacity will be available.153  When the Commission promulgated a revised Waste 

Confidence Rule in 1990, it expressly stated that its conclusions should apply to “the spent fuel 

discharged from any new generation of reactor designs.”154  The Commission reaffirmed its 

1990 findings in a 1999 status report, in which it concluded that “no significant and unexpected 

events have occurred . . . that would cast doubt on the Commission’s Waste Confidence 

findings or warrant a detailed reevaluation at this time.”155  More recently, in 2007, the 

Commission amended the Waste Confidence Rule to clarify that the rule encompasses COL 

                                                 
150 Id. at 46. 

 
151 Id. at 47. 

 
152 See Bellefonte, LBP-08-16, 68 NRC at __ (slip op. at 61-62); North Anna, LBP-08-15, 

68 NRC at __ (slip op. at 52-54); Southern Nuclear Operating Co. (Early Site Permit for Vogtle 
ESP Site), LBP-07-3, 65 NRC 237, 267-68 (2007); Exelon Generation Co., LLC (Early Site 
Permit for Clinton ESP Site), LBP-04-17, 60 NRC 229, 246-47 (2004); Dominion Nuclear North 
Anna, LLC (Early Site Permit for North Anna ESP Site), LBP-04-18, 60 NRC 253, 268-69 
(2004); Sys. Energy Res., Inc. (Early Site Permit for Grand Gulf ESP Site), LBP-04-19, 60 NRC 
277, 296-97 (2004). 
 

153 10 C.F.R. § 51.23(a). 
 

154 Review and Final Revision of Waste Confidence Decision, 55 Fed. Reg. 38,474, 
38,504 (Sept. 18, 1990).  
 

155 Status Report on the Review of the Waste Confidence Decision, 64 Fed. Reg. 
68,005, 68,007 (Dec. 6, 1999). 
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applications such as Duke’s.156  In light of the plain language of the rule and its regulatory 

history, the Waste Confidence Rule applies to this proceeding.  Contention Ten A is therefore 

an impermissible challenge to the Rule.         

We do not admit BREDL Contention Ten A. 

 11. BREDL Contention Ten B: 

“Even if the Waste Confidence Decision Applies to This Proceeding, It Should be 
Reconsidered.”157 
 

 This is a paradigm of an inadmissible contention.  BREDL directly asks the Board to 

reconsider a Commission regulation.   We are prohibited from doing so by 10 C.F.R. § 2.335(a).   

 BREDL voices significant concerns about the Waste Confidence Rule, which BREDL 

may wish to bring to the Commission’s attention directly.  BREDL appears to agree.  BREDL 

now says that it “plans to participate in the pending Nuclear Regulatory Commission rulemaking 

on waste confidence.”158   

 We do not, however, admit BREDL Contention Ten B in this licensing proceeding, which 

is limited to Duke’s Application concerning the WSL site. 

E. Duke’s Motion to Strike Portions of BREDL’s Reply 

 Duke invites us to dismember BREDL’s reply by striking arguments concerning six of 

BREDL’s eleven contentions.  We decline. 

 The Board’s rulings on admissibility focus on the adequacy of BREDL’s original petition.  

The Board is mindful that the proper purpose of a reply is to discuss alleged deficiencies in a 

                                                 
156 See Final Rule, Licenses, Certifications, and Approvals for Nuclear Power Plants, 72 

Fed. Reg. 49,352, 49,429 (Aug. 28, 2007) (“The NRC is revising §§ 51.23(b) and (c) to indicate 
that the provisions of these paragraphs also apply to combined licenses.”). 
 

157 BREDL Petition at 51. 
 

158 BREDL Reply at 20. 
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petition, not to try to fix them.159  We agree that BREDL inappropriately included some new 

information in its reply.  As warranted, this has been noted in our analysis.  BREDL has not 

submitted any new information that would change our conclusions even if we considered it.   

 Duke’s motion to strike is therefore denied as moot.160  

III. CONCLUSION 

 Although BREDL has standing to participate, BREDL’s petition for intervention and 

request for hearing must be denied because no admissible contention has been presented.  

South Carolina’s and North Carolina’s unopposed requests to participate in any hearing as 

interested government entities are therefore denied as moot.  Duke’s motion to strike portions of 

BREDL’s reply is also denied as moot.   

IV. ORDER 

 For the foregoing reasons, it is this 22nd day of September 2008, ORDERED that: 

 1.  BREDL’s Petition to Intervene and Request for Hearing is DENIED. 

 2.  South Carolina’s unopposed Request for an Opportunity to Participate in any Hearing 

is DENIED as moot. 

 3.  North Carolina’s unopposed Request for an Opportunity to Participate in any Hearing   

is DENIED as moot. 

 4.  Duke’s Motion to Strike Portions of BREDL’s Reply is DENIED as moot. 

                                                 
159 See Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), CLI-06-17, 63 NRC 727, 732 

(2006). 
 

160 See Dominion Nuclear Connecticut, Inc. (Millstone Power Station, Unit 3), LBP-08-09, 
67 NRC __, __ (slip op. at 34 n.154) (June 4, 2008).  
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 5.  In accordance with 10 C.F.R. § 2.323(f), the Board’s ruling on BREDL Contention 

Two is REFERRED to the Commission. 

 6.  In accordance with the provisions of 10 C.F.R. § 2.311, any appeal to the 

Commission from this Memorandum and Order must be taken within ten (10) days after it is 

served.    

              THE ATOMIC SAFETY 
        AND LICENSING BOARD161 

                                                                            /RA/ 

                                                                   
     Paul S. Ryerson, Chairman 
     ADMINISTRATIVE JUDGE 
                                                                        /RA/ 
 
     ______________________ 

      Nicholas G. Trikouros 
      ADMINISTRATIVE JUDGE 
 
                                                                                      /RA/ 
      ______________________ 
      Dr. William M. Murphy 
      ADMINISTRATIVE JUDGE 
 
 
 
Rockville, Maryland 
September 22, 2008       

                                                 
161 Copies of this order were sent this date by the agency’s E-filing system to counsel for 

(1) Applicant Duke Energy Carolinas, LLC; (2) BREDL; (3) the NRC Staff; (4) the South Carolina 
Office of Regulatory Staff; and (5) the North Carolina Utilities Commission. 
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