September 19, 2008

Ms. Annette Vietti-Cook

Secretary

U.S. Nuclear Regulatory Commission
Mail Stop 16C1

Washington, DC 20555-0001

Re: NRC Staff's Response to the State of Nevada’s September 9, 2008
Petition to Publish a Fair and Reasonable Notice of Hearing on DOE’s Yucca
Mountain Application

Dear Ms. Vietti-Cook:

Enclosed for the Commission’s consideration, please find the Staff’'s response to the
above referenced petition by the State of Nevada.

Respectfully submitted,

IRA/
Nina E. Bafundo
Counsel for NRC Staff
US Nuclear Regulatory Commission
Mail Stop 015 D21
Washington, DC 20555-0001
(301) 415-1621
nina.bafundo@nrc.gov

cc: Martin G. Malsch, Esq.
Egan, Fitzpatrick & Malsch, PLLC
2001 K St., N.W., Suite 400
Washington, D.C. 20006

Donald J. Silverman, Esq.
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW
Washington, D.C. 20004

Caterine Cortez Mastro
Attorney General

State of Nevada

100 North Carson Street
Carson City, NV 89701



Marta A. Adams

Senior Deputy Attorney General
State of Nevada

100 North Carson Street
Carson City, NV 89701



NRC STAFF’'S RESPONSE TO THE STATE OF NEVADA'S PETITION TO PUBLISH A FAIR
AND REASONABLE NOTICE OF HEARING ON DOE’S YUCCA MOUNTAIN APPLICATION

INTRODUCTION

By letter dated September 9, 2008, the State of Nevada transmitted the “State of
Nevada’s Petition to Publish a Fair and Reasonable Notice of Hearing on DOE’s Yucca
Mountain Application” (“Petition”) to the Nuclear Regulatory Commission." Nevada’s Petition
urges the Commission to delay issuing a notice of hearing on the U.S. Department of Energy’s
(“DOE”) License Application (the “Application”) until certain legal and procedural issues are
resolved. Petition at 3. The NRC Staff (“Staff’) hereby responds to the Petition.

DISCUSSION

Nevada identifies three issues that it argues must be resolved before the Commission
issues the notice of hearing: (1) the Environmental Protection Agency’s (“EPA”) final standards
for the post-10,000 year portion of the performance assessment; (2) Nevada’s petition for
rulemaking pending before the Commission to amend the Commission’s Rules of Practice in 10
C.F.R. Part 2 to specify issues for the hearing on DOE’s Application;? and (3) decisions
regarding security clearances and access to classified information in DOE’s Application. For
the reasons stated herein, the Commission should deny Nevada’s Petition.

l. The EPA’s Final Standards for the Post-10,000 Year Portion of the Performance
Assessment Need Not Be Issued Prior to Issuance of the Notice of Hearing

Nevada argues that the process of filing contentions and the subsequent hearing should
be delayed indefinitely with respect to all issues regarding DOE’s post-10,000 year performance

assessment, until the EPA’s standards are final and the NRC’s conforming rules are published.

! State of Nevada’s Petition to Publish a Fair and Reasonable Notice of Hearing on DOE’s Yucca
Mountain Application, Sept. 9, 2008 (ADAMS ML082550289).

? Petition by the State of Nevada for Rulemaking to Specify Issues for the Yucca Mountain Mandatory
Hearing, June 19, 2007 (ADAMS ML071940075) (Rulemaking Petition).
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Petition at 4. As discussed below, delaying the hearing process for the reasons described is not
necessary.

The Staff does not agree that the notice of hearing cannot issue until the EPA has
issued its final standards. Although the Commission cannot approve a construction
authorization without the EPA final standards and the NRC’s conforming rules, consideration of
the post-10,000 year phase is just one part of the task before the Commission and the Staff.
The hearing process should not be delayed as a result of the lack of final EPA standards.

Once the EPA standards are finalized and the Commission’s conforming rules are
published, parties can rely on the Commission’s established process to address new or
materially different information that arises after the deadline for contentions has passed. The
Commission’s regulations at 10 C.F.R. § 2.309(f)(2)(i)-(iii) permit amended or new contentions
after the initial filing with leave of the presiding officer upon a showing that:

(i) [t]he information upon which the amended or new contention is based was not

previously available;

(ii) [t]he information upon which the amended or new contention is based is

materially different than information previously available; and

(iii) [{ihe amended or new contention has been submitted in a timely fashion

based on the availability of the subsequent information.

If, as a result of the issuance of the final EPA standard, DOE needs to supplement or amend the
Application, parties would have the opportunity to seek to file new or amended contentions,
pursuant to 10 C.F.R. § 2.309(f)(2).

Nevada asserts that asking potential parties to draft contentions based on DOE’s post-
10,000 year total systems performance assessment would violate the Administrative Procedure
Act (“APA”) and Section 189a of the Atomic Energy Act by giving immediate legal effect to the
proposed EPA standards, thereby prejudicing the rulemaking process. Petition at 4. It should

be assumed that the EPA will promulgate its final rule in accordance with the APA rulemaking

process. Further, the Commission’s regulations at 10 C.F.R. § 2.309(f)(2) plainly require that
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potential parties draft contentions based on information available in the Application at the time
the petition for leave to intervene is to be filed. If the final EPA standards are different and the
Application needs to be amended, the process in 10 C.F.R. § 2.309(f)(2) provides for the
opportunity to file new or amended contentions. Thus, no final effect would be given to the
proposed EPA standards.

Il. Nevada’s Petition for Rulemaking Requesting the Commission to Amend its Rules of
Practice in 10 C.F.R. Part 2 Need Not Be Resolved in the Notice of Hearing

Nevada next argues that the issues presented in its Rulemaking Petition must be
addressed and resolved in the notice of hearing on DOE’s Application. Petition at 5. Nevada’s
Rulemaking Petition seeks a rulemaking to amend Part 2 and specify the issues to be heard for
the “mandatory formal hearing” on DOE’s Application.® The Staff does not agree that Nevada’s
Rulemaking Petition must be resolved in the notice of hearing. The issues raised in Nevada’s
Rulemaking Petition could be addressed at a later time. Depending on how the Commission
decides on the Rulemaking Petition, if granted, the issues to be heard in a “mandatory formal
hearing” could be addressed in a subsequent notice of hearing, or if denied, the Commission
would provide the reasons for denial in a Federal Register notice addressing the Rulemaking
Petition.

1. Resolution of Security Clearance Requests and Access to Safequards
Information Is Not Necessary

Nevada next asserts that “(n)otwithstanding timely applications, representatives of
Nevada have yet to be informed of decisions regarding security clearances and access to
classified information in the application.” Petition at 6. Nevada argues that as a result, the

notice of hearing should not be issued, or in the alternative, that it should be issued with a

3 Rulemaking Petition at 1,5.
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bifurcated contention schedule. The long and well documented history in this matter
demonstrates, however, that Nevada’s underlying assertion that it has yet to be informed of
decisions regarding security clearances is not fully accurate. As explained below, Nevada has
in fact been recently advised of the status of its request for security clearances.

Four years ago, on September 10, 2004, the Staff informed Nevada that it was
“prepared to begin the processing of security clearances” for potential parties in the proceeding,
and requested that Nevada provide the names of individuals requesting security clearances.
Letter from Thomas O. Martin, Director, Division of Facilities and Security, Office of
Administration to Robert R. Loux, Executive Director, Agency for Nuclear Projects, Sept. 10,
2004 (ADAMS ML042400530). Two and a half years later, on May 9, 2007, Nevada requested
security clearances for three individuals. Letter from Robert R. Loux, Executive Director for
Nuclear Projects to David Dancer, Project Manager, May 9, 2007 (ADAMS ML072110102). On
November 2, 2007, Nevada requested a security clearance for a fourth individual. Letter from
Robert R. Loux, Executive Director for Nuclear Projects to David Dancer, Project Manager, Nov.
2, 2007 (ADAMS ML073250205).

As recently as on July 31, 2008, the Staff provided Nevada with a detailed update on
these four security clearance requests. Letter from Aby Mohseni, Deputy Director, Licensing
and Inspection Directorate to Robert R. Loux, Executive Director for Nuclear Projects, July 31,
2008 (ADAMS ML081910097). The Staff’s letter advised Nevada that one of the four
individuals had informed the Staff that the individual no longer sought access to classified
information, and, therefore, the Staff would cancel that individual's clearance request, unless
advised to the contrary by Nevada. A second individual was a foreign national who is prohibited
by law from accessing Restricted Data or Naval Nuclear Propulsion Information. Previously, on
April 29, 2008, the Staff had asked Nevada to confirm if it wished to proceed with a background

investigation on this individual. Letter from Lawrence Kokajko, Director, Division of High-Level



-5-
Waste Repository Safety to Robert R. Loux, Executive Director for Nuclear Projects, April 29,
2008 (ADAMS ML080670482). Nevada never responded to this letter, and as a result, the
Staff's July 31, 2008 letter informed Nevada that no further action would be taken on this
individual’s background investigation.

As a result, only two of Nevada’s clearance requests remain active. Of these two, one
has yet to provide the complete information that the U.S. Office of Personnel Management
(“OPM”) needs to begin a background investigation. See Letter from Aby Mohseni to Robert R.
Loux, July 31, 2008. Therefore, this individual’s own inaction has made it impossible to even
begin the task of processing this individual’s clearance. The sole remaining individual has
completed the necessary paperwork to obtain a security clearance, and the U.S. Office of
Personnel Management (“OPM?”) is currently performing the required background investigation
for this individual. Nevada was informed of this status as well in the Staff's July 31, 2008 letter.

However, the real issue here is not notice of the disposition of security clearances; it is
actual access to classified information. There is no procedure that allows uncleared individuals
to have access to classified information. Access to classified information in NRC hearings is set
forth in 10 C.F.R. Part 2, Subpart |. The Commission recently noted that when (and if)
representatives of Nevada obtain security clearances, “. . . then access to classified information
(Restricted Data or National Security Information) . . . would be governed by the procedures in
10 C.F.R. Part 2, Subpart .” U.S. Department of Energy (High Level Waste Repository), CLI-
08-21, 68 NRC __ (Sept. 8, 2008) (slip op. at 3). 10 C.F.R. § 2.905 provides that individuals
having the required security clearance can gain access to Restricted Data and National Security
Information. See also Notice of Hearing, USEC INC. (American Centrifuge Plant), 69 Fed. Reg.
61,411, 61,415 (Oct. 18, 2004). Further, when a party has given notice that it intends to
introduce Restricted Data or National Security Information in a proceeding, 10 C.F.R. § 2.909

gives the presiding officer the discretion to adjust the hearing schedule to give interested parties
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the opportunity to obtain the required security clearances.

In sum, the established process in 10 C.F.R. Part 2, Subpart | allows Nevada to request
access to Restricted Data and National Security Information and file contentions based on
Restricted Data and National Security Information. There is no need for the Commission to
delay the notice of hearing or establish a bifurcated schedule. If access to Restricted Data or
National Security Information is granted after the initial hearing request period, Nevada may
seek to file new contentions based on the Restricted Data or National Security Information
pursuant to 10 C.F.R. § 2.309(f)(2).

CONCLUSION

For all of the foregoing reasons, the Commission should deny Nevada'’s Petition.

Respectfully submitted,

IRA/
Nina E. Bafundo
Counsel for NRC Staff
US Nuclear Regulatory Commission
Mail Stop O15D21
Washington, DC 20555-0001
(301) 415-1621
nina.bafundo@nrc.gov

Dated at Rockville, Maryland
This 19" day of September, 2008
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