UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of Docket No. 63-001

U.S. DEPARTMENT OF ENERGY ASLBP No. 08-861-01-PAPO-BDO01

(High-Level Waste Repository) September 19, 2008

N N N N N N N

U.S. DEPARTMENT OF ENERGY RESPONSE TO STATE OF
NEVADA “PETITION TO PUBLISH A FAIR AND REASONABLE
NOTICE OF HEARING ON DOE’S YUCCA MOUNTAIN APPLICATION”

On September 9, 2008, the State of Nevada submitted to the Commission the above-
referenced Petition (“Petition”) seeking various forms of relief in connection with the impending
issuance of a Notice of Hearing in the Yucca Mountain Project licensing proceeding. For the
reasons discussed below, Nevada’s Petition should be summarily denied.

As an initial matter, the Petition should be denied on procedural grounds. Nevada has,
for the third time, ignored applicable NRC procedural requirements by failing to consult pursuant
to 10 CFR § 2.323(b) on the Petition (which is effectively a Motion seeking specified relief), and
failing to properly serve the Petition on the EIE or to all of the entities who have regularly
received service of pleadings and orders in this proceeding. Nevada’s June 4, 2008 Petition to
reject DOE’s License Application as well as its July 21, 2008 Supplement to that Petition also
failed to comply with 10 CFR § 2.323(b). The current Petition was sent by electronic mail only

to counsel for DOE, NEI and the NRC Staff. The Commission has recently reaffirmed, in this
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case, the rule that motions must include a certification pursuant to 10 CFR § 2.323 and denied a
motion by Nye County, in part, on this basis. See, Memorandum and Order, CLI-08-22, slip op.
~_ NRC ___ (Sept. 8, 2008), at 5-6.

The Petition should also be denied on the merits. Nevada asserts that “no notice of
hearing can be published for the Yucca Mountain Application unless the Commission resolves at
least three important legal and procedural issues.” Petition at 3. DOE strongly objects to
Nevada’s effort to seek a delay in the Commission’s timely issuance of a Notice of Hearing. The
hearing process should commence at the earliest feasible time, now that the NRC Staff has issued
its September 8, 2008 decision to accept DOE’s License Application for docketing. See Letter,
Michael F. Weber to Edward F. Sproat, III (September 8, 2008).

Nevada asserts that it cannot formulate contentions relating to DOE’s post-10,000 year
Total Systems Performance Assessment (TSPA) until the pending Environmental Protection
Agency (EPA) standards and the NRC’s conforming regulations are issued, and further asserts
that the Commission “cannot ask the potential parties to draft contentions based on the agencies’
proposed standards and rules...” Petition at 4. Nevada also proposes an open-ended delay in the
deadline for filing post-10,000 year TSPA contentions. Id.

The Commission can and should issue the Hearing Notice and require the submission of
contentions based upon the TSPA performed by DOE and reflected in the post-closure analysis
in the License Application. What is at issue in this proceeding is the adequacy of DOE’s License
Application, not the adequacy of the EPA standard or the NRC’s conforming regulations.
Contentions can and should be formulated on the basis of that Application as submitted. The
analyses in the License Application are based upon the proposed EPA rule, and Nevada’s

contentions can and should focus on those analyses. The Commission’s rules for the filing of
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new or amended contentions (i.e., 10 CFR §§ 2.309(c) and (f)(2)) provide a sufficient procedural
mechanism for addressing any significant new information that may arise in the future based on
the final EPA rule and NRC’s conforming regulations when they are issued.'

Nevada next asserts that the issues raised in its pending petition for rulemaking to modify
the applicable Part 2 hearing requirements “will need to be addressed and resolved in the notice
of hearing.” Id. at 5. Nevada, however, must proceed on the basis of the regulations as
promulgated, unless and until the Commission changes the rules. This argument similarly
provides no basis for delaying issuance of the Hearing Notice.

Finally, Nevada asserts that it has filed security clearance applications in a timely
manner, and that it has “yet to be informed of decisions regarding security clearances and access
to classified information in the application,” and therefore “no contentions about classified
information can be prepared.” Id. at 6. Nevada did not apply for such clearances in a timely
manner. The NRC Staff gave Nevada the opportunity to submit security clearance applications
beginning four years ago. See NRC Staff Response Opposing the State of Nevada’s June 4, 2008
Petition to Reject DOE’s Yucca Mountain License Application as Unauthorized and
Substantially Incomplete, at 5 (June 16, 2008). It was not until over one year ago that Nevada’s
representatives submitted information to initiate the clearance process. 1d. Furthermore, in a
letter from Mr. Aby Mohseni to Mr. Robert R. Loux dated July 31, 2008, the NRC Staff advised
the State that, of the four individuals who have sought access to classified information on behalf
of Nevada: (1) Mr. Gilinsky had not successfully completed the necessary paperwork and had
been so informed by voicemail and e-mail on June 12, 2008, and by letter dated July 31, 2008;

(2) Mr. Messenger advised the Staff that he did not require access to classified information; (3)

! Nevada also asks the Commission to overrule the NRC Staff’s docketing decision. Id. at 5. However,

Nevada acknowledges that the NRC Staff’s docketing decision is “administratively unreviewable.” Id.
(relying on CLI-08-20).
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Dr. Thorne is a foreign national, not covered by any government to government agreement, and

is prohibited by law from accessing Restricted Data and Naval Nuclear Propulsion Information,

as he was informed on April 29, 2008; and (4) Mr. Malsch’s clearance request is in the

background investigation stage.

In any event, 10 CFR §§ 2.309(c) and (f)(2) provide the means for Nevada to seek to

have contentions based on classified information admitted at a later point in the proceeding.

Again, Nevada’s argument provides no basis to delay the timely issuance of the Hearing Notice.

For the reasons discussed above, Nevada’s Petition should be promptly denied.

Dated in Washington, D.C.
this 19th of September, 2008
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Respectfully submitted,

Signed (electronically) by Donald J. Silverman
Donald J. Silverman

Thomas A. Schmutz

Thomas C. Poindexter

Paul J. Zaffuts

Alex S. Polonsky

Lewis M. Csedrik

Counsel for the U.S. Department of Energy
Morgan, Lewis & Bockius LLP
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Washington, D.C. 20004

Mary B. Neumayr

Martha S. Crosland

George W. Hellstrom

Nicholas P. DiNunzio

U.S. Department of Energy
Office of General Counsel

1000 Independence Avenue, SW
Washington, DC 20585
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