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NRC STAFF’S REBUTTAL STATEMENT OF POSITION AND TESTIMONY 

INTRODUCTION 

 The NRC Staff responds to the Intervenor’s Initial Statement of Position on amended 

environmental contentions 3 and 4. The Staff’s response and its attached rebuttal testimony 

address pages 19–24 of the Statement of Position, in which the Intervenor argues that the Staff 

improperly failed to disclose certain information underlying the terrorism analysis in Appendix B 

of the environmental assessment (EA) for Pa’ina’s irradiator. The Staff will limit its rebuttal to 

this portion of the Statement of Position because the Intervenor otherwise fails to advance any 

legal argument beyond that included with amended environmental contentions 3 and 4, and 

because the Intervenor has not submitted any substantive testimony in support of its 

contentions.1  With respect to the Intervenor’s claim that the Staff improperly withheld 

information, the Board should reject this argument because the Staff has fully identified all 

references underlying the terrorism analysis in the Pa’ina EA and disclosed those references to 

the extent required by the Freedom of Information Act (FOIA), 5 U.S.C. § 552.  Although the 

                                                 

1 Because the Intervenor’s contentions were the very focus of the Staff’s initial statement of position, and 
because the Intervenor has done almost nothing more than resubmit those contentions, there is little for 
the Staff to “rebut” at this time. 
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Intervenor also alleges certain deficiencies in the Staff’s terrorism analysis unrelated to 

information disclosure, the Board should reject these arguments because they are outside the 

scope of the admitted segment of the Intervenor’s contention and, in any event, lack 

foundational support.  

BACKGROUND  

On March 4, 2008, the Board ruled on the fourth portion of amended environmental 

contention 3, in which the Intervenor challenged the Staff’s analysis of terrorism in the Pa’ina 

EA.2  The Board rejected numerous claims raised by the Intervenor, including claims that the 

Staff failed to properly determine the risk of a terrorist attack, failed to address the significance 

of identified effects, failed to consider all reasonably foreseeable impacts, and improperly relied 

on mitigation measures.3  The only issue admitted by the Board was the Intervenor’s claim that 

the Staff failed “to disclose data underlying [its] terrorism analysis.”4  The Board stated that it 

would require the Staff to submit a Vaughn index,5 or its equivalent, for any document the Staff 

claimed was exempt from public disclosure under FOIA.  The Board explained that the Staff’s 

submission of a Vaughn index “will enable the Intervenor as well as this Board to assess the 

completeness and adequacy of the data used by the Staff, and thus, whether it applied the 

                                                 

2 Memorandum and Order (Ruling on Admissibility of Intervenor’s Terrorism-Related Challenges) (March 
4, 2008) (unpublished). 
 
3 “Intervenor Concerned Citizens of Honolulu’s Amended Environmental Contentions #3 Through #5” 
(Contentions) (September 4, 2007) (ADAMS Accession No. ML072530634) at 18–29; Memorandum and 
Order (March 4, 2008) at 5–6. 
 
4 Memorandum and Order (March 4, 2008) at 5. 
5 See Vaughn v. Rosen, 484 F.2d 820, 823-25 (D.C. Cir. 1973) (explaining how an agency may 
substantiate its claim that documents are exempt from disclosure under FOIA). 
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[National Environmental Policy Act’s] ‘hard look’ standard.”6  However, the Board did not set any 

deadline for the Staff’s submission of a Vaughn index. 

Subsequently, in its July 17, 2008 Scheduling Order, the Board directed the Staff to 

provide a Vaughn index within fourteen days.  More specifically, the Board directed the Staff to 

(1) turn over all releasable documents on which it relied in preparing Appendix B, and (2) 

prepare a Vaughn index for any document the Staff claims is exempt from public disclosure 

under FOIA.7  The Staff complied with the Board’s order by submitting a Vaughn index on July 

31, 2008.  Along with its Vaughn index, the Staff provided the Board and the parties with 

redacted versions of two documents the Staff had referenced in its terrorism analysis but which 

are at least partially exempt from disclosure under FOIA. 

 In its July 17, 2008 Scheduling Order, the Board also directed the parties to submit, 

within forty days, initial written statements of position and written testimony on the admitted 

segments of amended environmental contentions 3 and 4.8  On August 26, 2008, each party 

submitted its initial statement of position.  However, only the Staff submitted testimony from 

potential witnesses.9  Instead of filing testimony, the Intervenor merely resubmitted the very 

same documents it had previously offered in support of its contentions.    

The sole area in which the Intervenor’s Statement of Position expands on its contentions 

is with respect to the admitted segment in the fourth portion of amended environmental 3.  In its 

contention, the Intervenor claimed that the Staff failed “to disclose data underlying [its] terrorism 
 

6 Memorandum and Order (March 4, 2008) at 5. 
7 Order (Scheduling Order) (July 17, 2008) (unpublished) at 2. 
 
8 Id. at 2–3. 
9 The only testimony submitted by the Intervenor came from its attorney, who identified various affidavits 
and declarations the Intervenor had previously submitted with its contentions and which it was now 
resubmitting as exhibits. 
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analysis in Appendix B of the Pa’ina EA.”10  In its Statement of Position, the Intervenor argues 

that the information provided by the Staff in connection with its Vaughn index confirms 

deficiencies in the Staff’s terrorism analysis and reveals additional deficiencies.  Specifically, the 

Intervenor claims that the Staff erred by failing to include one document, SECY-04-0222,11 in 

the list of references for Appendix B, and by withholding releasable portions of another 

document, a “Draft Vulnerability Assessment of Material Facilities” prepared by Sandia Nationa

Laboratory (Sandia Report).12  The Intervenor further argues that the releasable portions of both 

documents reveal “serious flaws” in the Staff’s analysis.13  Finally, the Intervenor suggests the

may be other documents underlying the Staff’s terrorism analysis, documents the Staff has 

neither identified nor disclo

DISCUSSION 

 The Board admitted the terrorism-related portion of amended environmental contention 3 

only to the extent the Intervenor argued that the Staff failed “to disclose data underlying [its] 

terrorism analysis in Appendix B of the Pa’ina EA.”15  As explained in the affidavit 

accompanying the Staff’s Vaughn index, and as explained further in the attached testimony, the 

Staff has now identified all references supporting its analysis in Appendix B and disclosed those 

                                                 

10 Contentions at 23–25. 
 
11 “Decision-Making Framework for Materials and Research and Test Reactor Vulnerability Assessments, 
SECY-04-0222” (November 24, 2004) (ADAMS Accession No. ML080440119). 
 
12 Statement of Position at 21–22. 
 
13 Id. at 22–23. 
 
14 Id. at 23–24 and 23 n.6. 
 
15 Memorandum and Order (March 4, 2008) at 5. 
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references to the extent required by FOIA.  The Board should therefore dismiss the admitted 

segment in the terrorism-related portion of the Intervenor’s contention.  The Board should 

reject the Intervenor’s apparent attempt to broaden the scope of the admitted segment by 

arguing that documents disclosed by the Staff in connection with its Vaughn index demonstra

“serious flaws” in the Staff’s terrorism analysis.  That is because the Intervenor has failed to 

comply with NRC regulations applying to late-filed contentions and, in any event, the Interve

fails to provide any support for its c

I. Staff’s Witness 

 Frederick C. Sturz is a Senior Safeguards Technical Analyst with the NRC’s Office of 

Nuclear Security and Incident Response, Division of Security Policy.  Mr. Sturz was a principal 

contributor to Appendix B of the Pa’ina EA.  As Senior Safeguards Technical Analyst, Mr. Sturz 

is responsible for evaluating potential radiological consequences from the loss of control, theft, 

diversion, sabotage and improper disposition of radioactive materials.  He is also responsible for 

evaluating policies relating to protective strategies against malevolent uses of radioactive 

material.  Mr. Sturz holds a Master’s degree in Environmental Engineering from Rensselaer 

Polytechnic Institute and a Bachelor’s degree in Nuclear Engineering from Pennsylvania State 

University.  Mr. Sturz’s credentials are further set forth in an affidavit he previously submitted in 

this proceeding.16 

II. The Board Should Dismiss the Admitted Segment in the Terrorism-Related Contention  

The Intervenor argues that the Staff erred by failing to cite SECY-04-0222 in the 

reference list for Appendix B of the Pa’ina EA and by withholding releasable portions of the 

                                                 

16 Affidavit of Frederick C. Sturz (July 31, 2008) at ¶¶ 1–5. 
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Sandia Report.17  The Intervenor’s arguments are beside the point because, since the issuance 

of Appendix B, the Staff has provided the information identified by the Intervenor.  In its filing on 

July 31, 2008, the Staff identified SECY-04-0222, explaining that this document contains the 

security assessment framework mentioned in the “Vulnerability” discussion on pages B-4 and B-

5 of Appendix B.18  The Staff also provided redacted versions of both SECY-04-0222 and the 

Sandia Report.  Because the Intervenor’s contention was a contention of omission, and 

because the Staff has since provided the information sought by the Intervenor to the extent 

required under FOIA, the Board should dismiss the Intervenor’s contention.  See Duke Energy 

Corp. (McGuire Nuclear Station, Units 1 & 2, Catawba Nuclear Station, Units 1 & 2), CLI-02-28, 

56 N.R.C. 373, 382–84 (2002) ("where a contention is 'superseded by the subsequent issuance 

of licensing-related documents' . . . the contention must be disposed of or modified”) (citation 

omitted). 

The Intervenor also suggests there may be other documents underlying the Staff’s 

terrorism analysis, documents the Staff has neither identified nor disclosed.19  That is not the 

case.  As explained in the attached testimony, and as stated previously in the Staff’s July 31, 

2008 filing, the Staff has identified and disclosed all documents upon which it relied in preparing 

Appendix B.  Sturz Testimony at A.7; Affidavit of Frederick C. Sturz (July 31, 2008) at ¶ 8.  The 

Intervenor suggests that the Staff failed to include a report from R.H. Yoshimura, et al., in 

Appendix B’s reference list.  As explained in the attached testimony, the Staff did not rely on the 
 

17 Statement of Position at 21–22. 
 
18 As explained in the attached testimony, the Staff mentioned SECY-04-0222 in the “Vulnerability” 
section on pages B-5 and B-6 of Appendix B merely to explain how the NRC assesses vulnerabilities at 
its licensed facilities and ensures that adequate security is in place.  Sturz Testimony at A.4.  The Staff 
did not rely on SECY-04-0222 for any of the consequences analysis in the Pa’ina EA.  Id.   
 
19 Id. at 23–24 and 23 n.6. 
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Yoshimura Report in preparing Appendix B.  Sturz Testimony at A.6.  The Yoshimura Report’s 

conclusions are summarized in the Sandia Report, and it was those conclusions upon which the 

Staff relied in preparing Appendix B.  Id.  

III. The Board Should Reject Any Attempt to Enlarge the Scope of the Admitted Segment 

 The Intervenor argues that the releasable portions of SECY-04-0222 and the Sandia 

Report reveal flaws in the Staff’s terrorism analysis.20  The Intervenor suggests that, had these 

portions of SECY-04-0222 and the Sandia Report been publicly available during the comment 

period on the Draft EA, the public could have pointed out these flaws. The Intervenor then cites 

six examples of how, in its view, the releasable portions of SECY-04-0222 and the Sandia 

Report reveal flaws in the Staff’s analysis. The Intervenor claims these documents show that the 

Staff failed to examine: 

1.  the vulnerability of underwater irradiators (Exh. 17: Sandia Report at 6 
 (only panoramic irradiators reviewed)); 
 
2.  the consequences of attacks on irradiators in highly urbanized settings 
 like Honolulu (id. at 26–28 (all panoramic irradiators reviewed located in 
 semi-rural or suburban settings)); 
 
3.  the consequences to individuals, such as irradiator employees or 
 emergency responders, who may be located less than “100 [meters] from 
 the release point” (id. at 30); 
 
4.  the specific meteorology at Pa’ina’s proposed site (id. at 32 (“public health 

and land contamination consequences from the use of [a radiological 
dispersal device] is dependent upon meteorology at the location at the 
time of event”)); 

 
5.  “the potential consequences for acts of sabotage” at any irradiator (id. at 
 40); [footnote omitted] and 
 
6.  the vulnerabilities of information technology systems at any irradiator 
 (Sandia Report at 55). 

                                                 

20 Id. at 22–23. 
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Statement of Position at 22–23.21 

 The Intervenor’s arguments go far beyond the scope of the admitted segment in the 

terrorism-related portion of amended environmental contention 3.  In the admitted segment, the 

Intervenor alleges that the Staff failed “to disclose data underlying [its] terrorism analysis in 

Appendix B of the Pa’ina EA.”  The Intervenor is now attempting to show that, based on the 

information provided by the Staff on July 31, 2008, the analysis in Appendix B is inadequate.  

These new arguments do not fit within the scope of the admitted segment, because they do not 

allege that the Staff has failed to disclose data.  Rather, they closely track the first and fourth 

segments of the Intervenor’s terrorism-related arguments, both of which the Board dismissed in 

its March 4, 2008 order.  Specifically, the first and last of the Intervenor’s six new arguments fall 

squarely within the first segment of its terrorism-related contention, “Failure to determine the risk 

of a terrorist attack.”22  The middle four arguments, on the other hand, fall within the fourth 

segment of the terrorism-related contention, “Failure to consider all reasonably foreseeable 

impacts.”23 

 Because the Intervenor is attempting to raise issues outside the scope of the admitted 

segment, the proper course would have been for the Intervenor to seek leave to amend its 

contention or to file a new contention.  Under the NRC’s Rules of Practice, contentions may be 

 

21 The Staff would note that, although the Intervenor refers to both SECY-04-0222 and the Sandia Report, 
the Intervenor fails to explain how the information in the former document is in any way relevant to 
assessing the radiological consequences of a terrorist attack involving Pa’ina’s irradiator. In arguing that 
the releasable portions of SECY-04-0222 and the Sandia Report demonstrate flaws in the Staff’s 
analysis, the Intervenor relies exclusively on information in the Sandia Report. 
 
22 Contentions at 19–23. 

23 Id. at 27–29. 
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amended or new contentions filed only with leave of the presiding officer and upon a showing 

that: 

(i) The information upon which the amended or new contention is based was not 
previously available; 

 
(ii) The information upon which the amended or new contention is based is 

materially different than information previously available; and 
 
(iii) The amended or new contention has been submitted in a timely fashion 

based on the availability of the subsequent information. 
 

10 C.F.R. § 2.309(f)(2).  In addition, a party submitting a late-filed contention must address the 

factors in 10 C.F.R. §§ 2.309(c)(1)(i)–(viii) in its nontimely filing.  10 C.F.R. § 2.309(c)(2). 

 In the present case, the Board should reject each of the Intervenor’s six arguments on 

pages 22–23 because the Intervenor has not even attempted to comply with 10 C.F.R. 

§ 2.309(f)(2).  The Intervenor has not sought leave of the presiding officer to amend its 

terrorism-related contention or file a new contention, nor does the Intervenor address any of the 

criteria in §§ 2.309(f)(2)(i)–(iii).  Further, the Intervenor does not address any of the factors in 10 

C.F.R. §§ 2.309(c)(1)(i)–(viii) bearing on the admissibility of late-filed contentions. 

 In addition, the Intervenor fails to meet the general requirements applying to all 

contentions, whether late-filed or timely, at 10 C.F.R. § 2.309(f)(1).  The Intervenor does not cite 

any expert opinion in support of its new arguments.  The Intervenor also fails to explain why the 

facts upon which it relies are sufficient to show a genuine dispute on a material issue of law or 

fact, as required by 10 C.F.R. § 2.309(f)(1)(vi).24  For example, while it is true that the Sandia 

Report contains security assessments for panoramic rather than underwater irradiators 

(Intervenor’s First Argument at pages 22–23), the Intervenor fails to explain why this factor is 

 

24 Under 10 C.F.R. § 2.309(f)(1)(v), a party sponsoring a contention must “[p]rovide a concise statement 
of the alleged facts or expert opinions which support the requester’s/petitioner’s position on the issue and 
on which the petitioner intends to rely at hearing.” 
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significant where the Staff: 

. . . reviewed the analyses done for the irradiator facility security assessments, 
and compared the assumptions used in these generic security assessments to 
the relevant features of the Pa’ina facility.  Based on this comparison, the staff 
determined that the assumptions used in these generic security assessments 
regarding irradiator design and the source term (amount of radioactive material), 
were representative, or conservative, relative to the design of the Pa’ina 
irradiator. 
 

Final EA at B-5.  As explained on page B-2 of the EA, in basing its analysis on information 

already available in agency records, the Staff was following guidance provided by the 

Commission in the Diablo Canyon proceeding.25 

 The Intervenor’s remaining arguments likewise fail to demonstrate a genuine dispute on 

any material issue.  While the Sandia Report does not specifically analyze irradiators in urban 

areas (Second Argument), the Staff did, in fact, consider the potential impacts of an attack 

involving a radioactive exposure device (RED) or radioactive dispersal device (RDD) in an 

urban area.  See, e.g., Final EA at B-6 (“Use of a dirty bomb could result in radioactive 

contamination of several city blocks to an entire city.”).  The Intervenor also claims that the 

analysis in the Sandia Report fails to consider dose rates to individuals located less than 100 

feet from the release point of an RED or RDD (Third Argument).  But the Intervenor overlooks 

the analysis in Appendix B itself, which shows that the Staff considered the possibility of 

fatalities and serious injuries involving persons in the vicinity of an RED/RDD explosion.  Final 

EA at B-6. 

 The Intervenor further argues that the Sandia Report shows the Staff needed to consider 

how the consequences of an RDD might be affected by “the specific meteorology at Pa’ina’s 

proposed site” (Fourth Argument).  While the Sandia Report briefly mentions meteorology, it is 

 

25 Pacific Gas & Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), 
CLI-07-11, 65 NRC 148, 150 (2007). 
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concerned not with the meteorology at the irradiator site (the site from which RDD materials are 

taken) but with the meteorology “at the location at the time of the event” (the “event” being 

detonation of the RDD).  Sandia Report at 32.  Assuming that materials taken from an irradiator 

are detonated in an RDD, the location of the detonation is speculative, not to mention the 

meteorological conditions at the time of detonation.  The Staff did not need to address this 

highly speculative factor in the EA.26  The Intervenor also argues that the Sandia Report does 

not consider the potential consequences for acts of sabotage at any irradiator (Fifth Argument).  

However, the conclusions of other studies, which did consider such consequences, are included 

in the Sandia Report.  Sturz Testimony at A.6.  In any event, the Staff plainly considered 

potential consequences related to sabotage at Pa’ina’s irradiator, as reflected in the second 

paragraph in Appendix B’s discussion of “Consequences,” at pages B-5 and B-6.  Finally, the 

Intervenor claims that the Sandia Report shows the Staff failed to consider vulnerabilities 

related to information technology systems (Sixth Argument). This is incorrect.  As noted on 

pages B-6 and B-7 of the Final EA, the Staff will address any such vulnerabilities by issuing 

security compensatory measures to Pa’ina and other licensees. 

CONCLUSION 

 The Board should reject the Intervenor’s attempt to enlarge the scope of the admitted 

segment in the terrorism-related portion of amended environmental contention 3.  Further, 

because the Staff has identified all documents used as references in its terrorism analysis and 

made those documents publicly available to the extent required by FOIA, the Board should 

dismiss the admitted terrorism-related segment.  The Board should also dismiss all other  

 

                                                 

26 See, e.g., Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017, 1026–27 (9th Cir. 1980) (holding 
that an agency need not address remote and speculative consequences in its NEPA review). 
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admitted segments in amended environmental contentions 3 and 4, for reasons stated in the 

Staff’s initial statement of position and initial testimony. 

Respectfully submitted, 
 
/RA/mjc 
____________________ 
Michael J. Clark 
Molly L. Barkman 
Counsel for NRC Staff 

 
Dated at Rockville, Maryland 
This 15th day of September, 2008 
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