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Rockville, Maryland 20852

il

Dear Madém Secretary:

Enclosed for ﬁllng with the Commission is the State of Nevada's Petmon to Publlsh a
~Fair and Reasonable Notice of Hearing on Doe's Yucca Mountain Application.

Sincerely,

Martin G. Malsch :
-Egan, Fitzpatrick & Malsch, PLLC
Counsel for the State of Nevada
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On September 8, 2008, the NRC Staff decided that the application fdr a4
construction authorization DOE tendered for the proposed repository at Yucca |
Mouﬁtain is sufficiently complete and could be docketed. The next significant step
1s for the Co‘mmission.to dfaft and arrange for publication of the notice of hearing.
In a more usual case, preparatién of the notice of hearing is a rout_irie matter that
does not requirer the resolution of any signiﬁcant questioﬁs because the terms of
that notice are specified in the Commission’s regulations. However, the
circumstances éssociated inth the docketing of the Yucca MOuntain application are
- hi ghly unusual, espe_:éially the absénce_ Qf safety standards with which to judge
safety, comple‘tenes's' and doéketin_g. Aé a result, the terms of the notice of hearing
are not specified in the Commission’s regulétions. As explained below,' no notice
- of hean’ng can be published for the Yucca Mountain application uhless the
Commission resolves at least three important legal and procedural issues.  This

Petition sets forth the State of Nevada’s views on those issues.

ABSENCE OF STANDARDS

The first issue arises because critical safety standards are still missing. EPA
has yet to issue ifs final stéﬁdards fof the post-10,000 year portion of fhe
performance iaSSessrhent or even_predict when they _might be issued, and the
Commission has.yet to issue its own conforming rules. In CLI-08-18, the

Commission established a 60-day deadline for the filing of éontentions, and one
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would eXpect that this 60-day deadli‘ne would be included ‘in the notice of hearing.
However, the absences of the EPA st»andards_. and of the NRC’s conforming r.ul¢s
make the drafting of contentions with respect to DOE’s boét-l0,00’O-year total
systems performancé asseésmeht impossible because, without final standards and

rules, petitioners cannot know what would constitute a material issue.

The Commission cannot ask the potential parties to draft conténtions based .
on the agencies’ proposéd _sténdard_s‘and rulesbécause this would, in effept, accord
| immediate legal efféct to these proposals without any consideration of adverse |
comments or completion of the normal rulemaking process. This would prejudiée

a fair and unbiased consideration of public comments, and violate both section 4 of

the' Administrative Procedure Act and 189a of the Atomic Energy Act.

The possible altg:mative would be to providc in the notice of hearjng for a
delay iﬁ the filing of cohtentions and a delay in the commencement of th¢ hearing
| pr0cessi with respebt t(‘)k alliissuésv associated with the post-}I0,00Q_-year performénce L
assessment until a déte to be determined later, vafter fhe standards and rules are
publishéd. Such date could not be determined now because, unless the
Commission is in possession of some non-public knowledge about what the final
. standards and rules will be, it cyannot now be. known how much (if any') time will

be required for DOE to revise the post-10,000-year performance assessment in its
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application and for the parties to review DOE’s new assessment and to prepare

new contentions.

Of course all this complication and delay could be avoided if, as istruein
most other aspects of the Commission’s authority, the Cormm'ssion decliﬁed tb be
bound by its own Staffs action, exefcised its supervisory ﬁower_ over Staff action,
and refused to docket the -application until éfter final staﬁdafds and rules are issue&. |
Nevada believes that NRC Staff’s docketing of the.app“lication,v and its underlying
determination that the application was reasonably complete notwithstanding the

“absence of criﬁcal stémdards ahd rules with which to judge éompleteness, was
arbitrary, cap_ricious, an abuse of discretion, and utterly incomprehensible.
Howéver, in light of CLI-08-20, Nevada will treat NRC Staff‘S docketing deéision_

as administratively unreviewable.
MANDATORY HEARING ISSUES

Ofl June 19, 2067, ox?er one year ago, Nevada ﬁled a ﬁetitidn fof rﬁl_émaking' to
»amend the Commission’s Rules of Practicé 1n 10 CFR Paft 2 to0 specify issues for
the .mandatofy formal hearing on DOE’s application. There has been no decision
on that petition aﬁd, at the least, the issues presented in that petition will need to be

addressed and resolved in the notice of hearing.
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SECURITY ISSUES

Notwithstanding timely appiication’s, repreéentatiVes. of Nevada have yet to
be informéd of deci‘si'ons regarding security clearances and access to classified
information in the application. Therefore, as things now stand, no contentions
about classified information can' be ,prepafed. The discussion abovc about a

bifurcated contention and hearing schedule would appéar to apply here as well.

Dated this Sth day of September, 2008.

Res 1ly submitted,

Martin G. Malsch
Special Deputy Attorney General
Charles J. Fitzpatrick |
‘Special Deputy Attorney General
- EGAN, FITZPATRICK & MALSCH , PLLC
2001 K Street NW, Suite 400
Washington, D.C. 20006
Tel: 202 662 2103
Fax: 202 662 2105 ,
Attorney for Petition, State of Nevada

Catherine Cortez Masto
Attorney General

Marta A. Adams

Senior Deputy Attorney General
STATE OF NEVADA

100 North Carson Street

Carson City, NV 89701

Tel: 775 684 1237

Fax: 775684 1108
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