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INTRODUCTION

Petitioners' hereby respectfully submit this Brief, pursuant to Judge

Young's Order dated August 19, 2008 ("Order"). Specifically, Judge Young requested

2that this Brief address various questions regarding 10 CFR §§ 110.82(a)(4), 110.84(b).

Order, pp. 3-4.

Petitioners respectfully submit that a necessary factual backdrop for this

discussion must include information obtained during the July 24, 2008 tour of the current

CBR processing operation. When questioned about the final stages of the uranium

extraction and conversion into yellowcake, the Cameco spokesman described how 55

1By email dated August 28, 2008, Bruce Ellison, Attorney for Petitioners Owe Aku and
Debra White Plume, approved of this Memorandum and authorized the undersigned to
sign it on his behalf and to file it on behalf of his clients as well as WNRC represented by
the undersigned. By email dated August 28, 2008, Elizabeth Lorina, Attorney for the
Oglala Sioux Tribe and for the Black Hills Sioux Nation Treaty Council, joined in this
Brief.

2 Since 10 CFR § 110.82(a) does not contain a sub-paragraph (4), Petitioners assume the Board meant 10

CFR § I 10(b)(4).
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gallon drums are filled and then sealed. He described further how approximately once

every week to week and a half, enough drums are filled to fill a semi-tractor trailer, at

which point a truck arrives, is loaded, and driven straight to Cameco's enrichment facility

in Canada. Such a process, Petitioners contend, reflects a plan and practice to ship all

yellowcake produced at the CBR facility directly and immediately out of the country to

Canada. It also strongly suggests that there is little or no time for any meaningful notice,

or opportunity to challenge or be heard on the merits and propriety of any such export of

our uranium to foreign users. In fact, as discussed below, there is literally no provision

for notice or intervention in Part 110 issuances of general licenses for exporting Uranium

such as the one relied upon by Applicant to export Uranium to its sister company in

Canada for processing.

DISCUSSION OF PART 110 EXPORT LICENSING

The NRC Regulations concerning export licensing are set forth at 10 CFR Part

110. Section 110.19(a) provides that there are two types of export licenses: general

licenses and specific licenses. 10 CFR § 110.19(a). Section 110.19(a) further provides

that "a general license is effective without the filing of an application with the

Commission or the issuance of licensing documents to a particular person." Id.

(Emphasis added.)

Applicant has a general license issued by Section 110.22(a). This is confirmed by

Section 110.22(a) which is operative to issue a general license to Applicant automatically
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without any filing of any application.3 Section 110.70(a) provides that public notice is

required for the issuance of a specific license and that there is no public notice for the

issuance of a general license such as that of Applicant. Section 110.82(a) provides that a

person may request a hearing or petition to intervene on a license application for a

specific export license and there is no process for a person to request a hearing or petition

to intervene on a general license. 10 CFR §110.70; 10 CFR §110.82. Based on this it is

clear that the reliance of the Applicant and the NRC Staff is misplaced to the extent they

would redirect Petitioners in this proceeding to seek intervention in a Part 110

proceeding. Such intervention is impossible under NRC regulations which would put the

Petitioners in the unenviable position of attempting to challenge an NRC regulation

which would likely be found impermissible under 10 CFR Section 2.335(a). At some

point (not far from where we are now) it would be kafka-esqe and unconstitutional.

In the July 2 3rd oral argument, Counsel for Applicant and Counsel for the NRC

Staff put great emphasis on the availability of a Part 110 proceeding and intervention as

the appropriate proceeding. They argued vigorously that, as a result of the existence of

purported intervention rights in a Part 110 proceeding, it would be inappropriate to allow

Petitioners to raise the issues of foreign ownership, domination and control and export of

yellowcake in the Part 40 license amendment proceeding of this case. See July 23

Hearing Transcript at 445, 446-447, 448, 481-483, 499, 550-551, and 555.

3 Section 110.22(a) issues the export license for U308 to any person for any country not
listed in Section 110.28 (Cuba, Iran, Iraq, North Korea, Sudan and Syria). Apparently,
the true regulatory mechanism is the instant Part 40 licensing to possess and use source
material; thus, the requirement for Applicant to hold License SUA-1534, the subject of
this proceeding. 3



During the oral argument, the following discussion took place:

Ms. Jones: "I'm not aware that any license application under Part
110 has been submitted to the agency." Id,. at 446-447.

Mr. Smith: "[M]y understanding is that each individual export
requires a separate licensing action by the NRC either under specific or
generalized under Part 1 10. And it's wholly separate and apart from this
Part 40 license amendment which is just to possess and use source
material." Id. at 446.

Chairman Young: "Have you gotten export licenses before.?"

Mr. Smith: "The export licenses had been obtained to ship the
material from Crow Butte outside this country, yes." Id.

Chairman Young: "With regard to the Part 1 10 is there a Federal
register notice and an opportunity for a hearing on that?" Id. at 447.

Ms. Jones: "As I understand it... I1 think that there is..." Id.

Chairman Young: "I think it would be of interest to know the
extent of the right to hearin and where that would be published...." id.

Mr. Frankel: "We would submit that... .parties that do not have a
license to use or possess yellow cake Uranium would not be eligible to get
a license to export such material. Id. at 447-448.

Chairman Young: "And then that brings in the whole. ...export
license proceedings -- and who could intervene and how they, how a
petitioner could show standing. I believe Mr. Smith said they showed
standing by showing that there was some law or international treaty
provision that would be actually violated which would normally be more
comparable to a sort of contention admissibility question as opposed to a
standing question. But, I mean just looking at the whole situation from a
practical real world standpoint that provides for the kind of basic fairness
that we are required to fulfill. If the only alternative is something that in
all practical effects is something that cannot be -- cannot lead to any
meaningful participation. I mean that's the standard, the due process
standard is a meaningful opportunity for a hearing. A meaningful
oppor tunity to object. And so that's why I'm raising these questions. If it's
always -- well you can't do it here but you can do it somewhere else, but
when you get to that somewhere else there are other barriers because there
really is essentially no way to show standing. You know then the question
of meaningfulness arises." Id. at 555.
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Judge Young's final comment in this discussion (at p. 555) is on point. Based on a clear

reading of Part 110 it is clear that there is no public notice or intervention opportunity in

the issuance of a general export license such as that held by Applicant. The only

reference to an export license that turned up in Petitioners ADAMS search was License

XSOU-8744 issued to RS Logistic Inc. in 2000 to ship yellowcake from Crow Butte to

Cameco. See ML0037704 16. We could not find any references to an export license in

an ADAMS search using Applicant's docket number. It shouldn't be so difficult to find

out how Applicant is licensed in this area. The reason it is difficult is that there is no

separate license application filed, and no public notice, and no opportunity to be heard on

the issuance of Applicant's export license.

ANSWERS TO THE BOARD'S QUESTIONS

1. How might Intervenors show standing to participate in any future export

license proceeding under 10 CFR §§ 110.82(b)(4), 110.84(b)?

As discussed above, there is no clear regulatory basis for public notice or

intervention in a Part 1 10 export licensing. As a result, this proceeding represents the

first opportunity to be heard on this issue.

Petitioners respectfully submit that it would be in the public interest, under 10

CFR § 110. 84(a) to hold a public hearing on these issues with each export license that

allows a substantial amount of Yellowcake to leave the United States. Petitioners also

note that in the absence of a regulatory proceeding of which they can be a part, they-

would still have their rights to judicial review for agency action under the Administrative
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Procedure Act. However, the fact that Petitioners have APA rights does not support the

arguments of the NRC Staff or Applicant that Part 110 is the appropriate proceeding to

raise these foreign ownership and export issues.

2. How could any potential intervenor show standing to participate in any

future export license proceeding under 10 CFR §§ 110.82(b)(4), 110.84(b)?

It seems impossible for any potential intervenor to show standing in an issuance

of a general license where no application is filed, no public notice is given and no

opportunity to intervene is contained in the NRC regulations under Part 110.

3. What sort of interest(s) would satisfy the requirements of 10 CFR §§

110.82(b)(4), 110.84(b)?

Petitioners submit that the general interests of retaining nuclear fuel resources

within the United States and under United States control would satisfy the requirements

of 10 CFR §§ 110.82(b)(4), 110.84(b). However, the foregoing is speculative at the

present time because there is no application or information to look at. In such an

information vacuum, it is not possible to adequately evaluate and describe standing

issues.

4. What standards should be applied in determining whether a petitioner has

satisfied these and other requirements under 10 CFR §§ 110.82(a)(4,

110.84(b)?

The general standards of the due process clause and of the trust responsibility

apply. As to the due process clause, the Commission has recognized that "[d]ue process
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requires only that an opportunity to be heard be granted at a meaningful time and in a

manner appropriate for the case." Advanced Medical Systems, Inc., CLI-94-6, 39 NRC

285 (1994), aifd Advanced Medical Systems, Inc. v. NRC, 61 F.3d 903 (6th Cir. 1995).

Nothing in Part 110 provides any opportunity to be heard at any time. As a result, the

arguments of the NRC Staff and Applicant must fail to the extent that they relied on the

notion that Part 110 proceedings would be more appropriate than this proceeding to raise

issues of foreign ownership, control, domination and the export of yellowcake outside of

US restrictions.

CONCLUSION

For all the foregoing reasons, the Board should reject the arguments of Applicant

and the NRC Staff concerning the Part 110 issues.

Dated this 2 9 th day of August, 2008.

Respectfully submitted,

/s/
Bruce Ellison D
Counsel for Owe Aku and D. White Plume C
Law Offices of Bruce Ellison P4
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