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BY HAND DELI VERY

Chai rman Lando W Zech, Jr.
Commi ssi oner Thomas M Roberts
Comm ssi oner Frederick M Bernt hal
Conmi ssioner Kenneth M Carr

Conmi ssi oner Kenneth C. Rogers
U.S. Nuclear Regulatory Conm ssion
Washi ngton, D.C. 20555

Dear Chairman Zech and Conmi ssioners:

On Cctober 5, 1987, the Chairman of the Tennessee Val l ey Au
thority (TVA), Charles H. Dean, Jr., wote to you regardi ng news
paper reports that the NRCs Office of |nvestigations (O had
concluded in a report unavailable to TVA or TVA s Manager of
Nucl ear Power, Adniral Steven A. Wite, that Adnmiral Wite had
made willful material false statements in TVA's March 20, 1986
letter to the NRC regarding 10 C.F.R Part 50 Appendix B conpl
ance at the Watts Bar Nuclear Plant. Chairnman Dean expressed se
rious concern about the basic unfairness of a process of publicly
attacking Admiral White without providing hi m any opportunity to
respond, a process under which, as Chairman Dean stated, 8TVA may
be the only interested party that has not received the tenefit of
a briefing by the NRC staff.0 Chairman Dean also roted that "jf
the press coverage is anywhere near accurate, we do not under
stand how 01 coule have arrived at the concl usions reported.*

we recogni ze that you neither authorized nor condone this
unprecedented and unjust procesa. Nonetheless,, it has continued
unabated, including in a hearing before the House Subconmittee on
Oversight and Investigations on April 21, 1988. Perhaps in
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recognition of the extreme unfairness of this process, several
individual s have offered TVA a copy of the widel y-di ssem nat ed
unsigned 01 Report on the AppendiXx B matter.

After reviewing that Report, it is apparent that any reason
able person would find that 01's conclusions are unfounded. Not
only does the evidence convinci ngly establish that there was no
intent by TVA or Admiral Wite to mislead or to falsify, but our
review of the facts continues to confirm that nei ther Admiral
Wiite nor TVA nade a material false statenent to the NRC in the
March 20 or June 5, 1986 |etters. Furthernmore, Admiral Wite
clearly did not lie to the 01 investigators, as 01 wrongly al
leges in its Report.

W understand from your testinmony at the April 21, 1988
House Subcommittee hearing that the NRC is cons| deri Ng initiating
some form of enforcement action against TVA as a result of its
investigation into this matter. |t is apparent from a revi ew of
the 01 Report and a nunber of the transcripts and docunents on
which it relies that enforcement action inthis case I S neither
warranted nor appropriate.

The purpose of this letter is to denonstrate that there IS
no basis for taking any enforcement acttion in this case. we can
not address the entire record, as it has not been made avai |l abl e
to us. Nevertheless, we believe that our summary conmments on the
01 Report (Attachment A), along with our nore detailed I egal com
ments on that Report (Attachment B), establish the accuracy and
reasonabl eness of TVA and Adniral White's March 20 and June 5,
1986 letters, as well as the honesty and reasonabl eness of M.
Wite's testinmony during the 01 i nvestigation.

Each of the detailed legal comments contained in Attachment
B and sunmarized in Attachment A establish that no reliance can
be placed on the 01 Report. It is fundanentally flawed in the
fol 'owing respects and should be set aside:

1. 01 fails to denonstrate that Admiral Wiite's
testimony was di shonest:
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2. 01 makes unsubstantiated and erroneous char act er
| zati ons;

3. 01 makes material omissions and consequent i srep
resentations of the record:

4. 01 fails to consider highly material evidence:

5. 01 materially distorts the record by taking state
ments out of context: and

6. 01 attributes know edge and wrongdoing to Adnmira
Wi te without any showing of his know edge or intent.

Based on the extrene selectivity and m srepresentation shown
by 01 in its use of those portions of the record with which we
are famliar, the reasonable infere-ce is that a detajl ed revi ew
of the remaining materials that are unavail abl e to us would re
veal many nore instances of selectivity, bias and error.|/

In short, the 01 Report is a totally unreliable document pe
cause it is inaccurate, m sl eading, materially inconplete, and
appears to support a preconceived position. The process which
led to publication of these adverse and erroneous concl usi ons
agai nst an individual with an i npeccabl e record of achi evenent,
public service, and integrity is patently unfair. Admiral Wi t e,
TVA, and the NRC deserve nmuch better than what has been deli vered

her e.

It is not possible to rectify the injustice that already has
been caused by continuous publication of O's unsupported charges
against the integrity and reputation of Admiral wWite and TVA
However, it is possible to prevent any further jinjustice. At
sonme point, what is right and what is fair ought to control the
outcome of an NRC inquiry such as this. W are hopeful that the

1/ in Attachnents A and Cto this letter, we bring tr, the Com
mssion's attention several serious errors in O testinony on
this matter which further confirm our concerns about the se
lectivity and misrepresentation of the record in this case.
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information submitted will encourage you to put an end quickly to
this deplorable episode and to conclude that no enforcement ac
tion should be initiated against TVA or Admiral Wite.

cor el

or: Ch rnoff

Deborah B. Bauser

Attachnments
cc (w Attachments):

W Parl or

General Couns, ' | o
U S. Nuclear Regulatory Comi ssion

S. Chilk
Secret ar o
U S. Nuclear Regulatory Conmi ssion

V. Stello
Executive Director of Operations
U.S. Nuclear Regul atory Coi m ssion

B. Hayes
Di rector
Ofice of Investigations

J. Vorse
Field O fice Director
O fice of Investigators - NRC Region ||

D. Froustein
Attorney, Criminal Division
U S. Departnent of Justice
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Attachment A

SUWMVARY OF DETAI LED LEGAL COWVENTS
IN ATTACHVENT B AND DI SCUSSI ON
OF 01 TESTI MONY IN ATTACHVENT C

The detailed |egal comments in Attachment B denonstrate that
there were not, as 01 alleges, any material false statenents in
TVA's March 20 or June 5, 1986 letters, and that Admiral Wite
did not lie to the 01 investigators. To the contrary, as set
forth in Attachnment B, which contains illustrative rat her than
exhaustive comments, there are at |east six fundanmental flau-s in
the 01 Report that denonstrate that the report is biased and mm
terially incorrect and that it cannot be relied on for any pur
pose. The following is a summary of each of the six flaws dis
cussed in Attachment B. Further details, citations and
supporting information for these comments are contained ijn
Attachment B. In addition, Attachnment C discusses several seri
ous misstatenents in 01 testinmony both to the Conmi ssion and to
Congress on this matter which further confirmour concern about
the selectivity and misrepresentation of the record in this case.
Those misstatements were disclosed by a very limted review of 01
testinony on the Appendix B matter. Attachnment C is briefly sum
marized below after the summary of Attachment B,

Sunmmary of Attachment B

First, 01 fails to denonstrate that Adnmiral Wiite was dis
honest in his testimony to the 01 investigators. 01 concludes in
its Report that Admiral Vite lied in four instances. However ,
an exam nation of the Report shows that O s concl usion is based
primarily on leaps of logic which sinply are not supported by the
record. Two of the alleged lies involve Admiral Wiite's recol
lections of phene conversations with NRC Conmi ssioner Assel stine
and Hugh Thonpson, an NRC offici al . In each caqge, Admiral Wiite
described his recollection of the calls, and neither Conmi ssioner
Assel stine nor M. Thonpson renmenbers their respective calls. 01
does not discuss the circumstantial evidence that supports Admi
ral Wite's nmenory. For instance, telephone conpany conputerized
records for TVA substantiate that Admirai Wiite had about a 15
m nute conversation with Conmissioner Asselstine on March 19. It
is hard to immgine that they would not have discussed the letter
the day before it was sent, particularly in view of Conmi ssi oner
Assel stine's focus on the matter during a Comm ssion neet | ng one

week earlier.

01 also ignores the tel ephone conpany records and cont enpo
raneous notes of M. Wite's conversation with M. Thonpson.
O s report on these conversations stands in marked contrast to a
recent report by the Government Accounting Ofice (GAO into



several ‘internal NRC investigations, including one involvi ng mat
ters relating to telephone calls between Adniral Wite and senior
NRC officials.  That report recognized the credence to be gi ven

to Admral White's contenporaneous notes.

It isworth noting inthis regard that M. Denton inhis
first two 01 interviews did not give any indication that he had
di scussed the March 20 letter with Admiral Wite, but injis
third interview he did not challenge Adniral Wite's description
of their conversation. Additionally, the subsequent GAO Report
noted that the accounts of Victor Stello and Harol d Denton, both
senior NRC officials, regarding other |i:>hone calls n-n March 20
with Admiral Wite about 'the March 20 letter coincided with Admi
ral Wiite's nenory. Nonetheless, 01 concludes, largely baser', on
a lack of menory by the NRC officials, that the conversations
with Messrs. AsselStine and Thonpson as descri bed by Adniral
Wite never took place and that Adniral Wite nmade the conversa
tions up. To say the least, it stretches credibility to believe
Admiral Wite fabricated these two conversations, and yet was
able to provide tel ephone conmpany records and notes of his con
versation with M. Thonpson as well as tel ephone conpany records
of his conversation with Conmi ssioner Asselstine.

Wth regard to the other two alleged lies inAdmiral Wite's
testinony, 01 inboth cases ignores significant evidence and
m scharacterizes the issue and the testinony of w tnesses. One
alleged lie involves the meaning of the word "pervasive," and
when the definition of that word was discussed. 01 states that
the then-Director of Quality Assurance (QY) at TVA, M. Richard
Kelly, discussed a dictionary definition of "extendi ng into all
parts’ with Admiral White about February 20, 1986, and that was
the meaning of pervasive when it was used in the March 20 letter.
Mr. White, on the other hanci, remembers this discussion as occur
ring in Ma. 1986, and states that on March 20 he intended to use
the definition of pervasive as set out in NRC adj udi catory deci

sions.

Regardl ess of when the discussion of the di ctionary defini
tion of pervasive took place, 01 fails to mention testinony by
the individuals involved that they believed the two definitions
w.ee fundamentally the same, and, " regardless, that they did not
believe the situation vas anywhere close to a pervasi ve break
down. ,instead, 01 takes testimony out of context to try to make
this issue significant. For instance, 01 states that M. Kel 'y
woul d not have agreed with the March 20 letter if it had said
widespread or significant breakdown, instead of pervasive break
down.  This inplies that M. Kelly thought that there was a wide
spread or significant breakdown. “U's characterization jsms
| eading.  For exanple, 01 do%s not add that M. Kelly testified
that he would not have used t~e term "widespread" not because he
felt there was a widespread breakdown, but because the word was



too subjective and open to interpretation. In other words, the
difference, if there was one, was only one of semantics, not of
subst ance.

01 also fails to consider or nischaracterize substantial ev
i dence that supports L3miral \Wite's recollection of when the
definition of pervasive was discussed and what the intended nean
ing was on March 20. For instance, 01 cites testinony by the
then-Deputy Director of QA at TVA as supporting M. Kelly's
statement that only the dictionary definition was discussed with
Admiral Wite prior to Mr'ch 20. " O! fails to note that that
testinony actually indicates tka.. both definitions were di scussed
prior to March 20, and hence supports Admiral Wite's st at enent
that he intended the NRC adjudicatory neaning of pervasive on
March 20.

The other alleged |.;e inAdniral Wite's testinony involves
the statement inthe June 5, 1986 letter concerning the review by
the two non-TVA groups. The June 5 letter stated that a group of
outside individuals reviewed each of the NSRS perceptions, and a
?roup of highly exFerienced non- TVA eéﬁerts reviewed this group's

i ndi ngs. 1 concludes that Admniral ite lied when he discussed
hi's understanding of what the second group did. Adnmiral Wite's
testinony explained that ir1reviemﬁn? the technical responses
which were attached to the March 20 Tetter he talked to his se
nior advisors and |oaned managers to find out whether t hey under
stood the facts, whether the facts supported the conclusions, and
whet her the facts and conclusions supported the basic |etter

G claims that Admiral \Wite's senior advisors did not char
acterize their role as a review of the first group's findings.
01 msses the point. Admiral Wite testified that he did not
separate the line responses and the first group's review Q's
claim does not mean that Adniral Wite's advisors and |oaned man
agers did not review the line responses, which the first grouP's
review ineffect endorsed. For exanple, testinmony by M. “Kelly,
who was the individual interfacing directly with Admiral Wite on
the progress of the March 20 response, supports Admiral white's
understanding of this second group. In short, Adnmiral Wite un
derstood that a variety of his senior advisors and |oaned manag
ers reviewed the end-product of the line organization and the
first review group, namely the attachments to the March 20 |et
ter. 01 ignores Admiral Wite's testinmony and supPortlng evi
dence ' which shows that while there -as nof a formally desi gnat ed
Wroup” or formal "findings," nonethel ess there was a review b
highly experienced aon-TVA individuals, An objective review oy
the evidence shows that 01's conclusion tnat Admiral Wite |ied
i S unsupported and incorrect.

Second, 01 has nmde unsubstantiated and incorrect character
izations inits Report. 01 states that TVA "obfuscated" the



March 20 ictter through the use of "unreasonably defined terns
and limtations.”" 01 focuses on four phases to support this
charge. As detailed inAttachnment B, 01's conclusion in each
case isunsupported and incorrect. For the sake of brevity, this
sunmary will focus on the two phrases that, in0l's words, repre
sent "subtle but significant changes." \Wile 01 apparently woul d
impugn TVA for these "subtle" changes, in fact those changes made
the March 20 letter nore accurate. The first phrase, "Based on a
review of the NSRS perceptions," was changed to "Based on a re
view of the issues identified inthe NSRS perceptions." Testi
nony shows that this phrase was understood by TVA to nean that
TVA" s conclusions were based on the "bases" for the NSRS percep
tions, rather than on the broad perceptions thenselves, and that
this isan accurate statement. Nonethel ess, 01, without analysis
or supporting evidence, draws the remarkable conclusion that
"White and his advisors knew that the extent of the 'review' was
mich nore limted than would be envisioned by the NRC readers of
that phrase."”

The other phrase which 01 characterizes as a "subtle but
significant change" was from "the program has identified prob
lems” to "Problens have been identified." Since problens had
been identified through avenues other than the QA program, the
change isanore precise statement, but 01 again w thout any evi
dence leaps to the extraordinary conclusion that "TVA consciously
avoi jed saying that the QA program had identified problems." In
sum 01 seems to be reading ulterior notives into not only per
fectly innocent, but nore precise, |anguage.

Third, 01 has made material onissions and consequent misrep
resentations of the record. The Attachment lists numerous exam

ples - like the above discussion of the testinony of the Direc
tor of regarding why he would not have substituted
wi despread”“for "pervasive" . ‘where the 01 Report is either se

verely inconplete or contains a biased presentation of the facts
which isdesigned to inpugn TVA and Admral Wite. For exanple,
01 critically states that senior TVA managers were not invol ved
in witing the final March 20 letter. 01 fails to point out that
Admiral Wite testified that he deliberately relied on outsiders
because he wanted people with no ax to grind and no preconceived
notions inorder to assure an independent and unbiased response.
As an exanmple of 01's numerous mscharacterizations of the
record, 01 states that Robert Millin, former TVA manager of QA
"stated that TVA adopted e stance that they were i n conpliance
with Appendix a until prwein otherwise.” Mr. Mullin's testimony
does not even remotely resenble thiis characterization. Rather,
he felt it was necessary to show effective inplenentation of the
program inorder to be inconpliance with Ap',endix B. Sinilarly,
01 attempts to impugn TVA for writing a "strategic response* as
i f this were a venal posture. 01 fails to note that the cited
testinony actually indicates that the strategic nature of the



response was for Admral Wite to comit to keep |ooking for
problens and to report and fix them when. they were found. 01

al so criticizes Adniral Wite because the Director of NSRS
limted his concurrence and because the NSRS staff was not af
forded an opportunity to review the March 20 |etter prior to its
submttal. 01 conveniently fails to note that Adniral Wite
learned of the qualification on this individual's concurrence
substantially after the March 20 letter was sent, and that there
i s evidence which infact shows that the final draft of the | et
ter was provided to the Director of NSRS for comment. |n sum
the 01 Report nmekes statenent after statement that |eads the
reader constantly to question TVA's notives and actions, when in
fact a fair presentation of the evidence would show that TVA' s
notives were not only entirely innocent, but designed to find and

tell the truth.

Fourth, 01 has failed to consider highly material evidence,
which isillustrative of the apparent intent of the Report to
support a preconceived position. 01 assumed without question
that a material false statement had been committed, and that it
could ignore any evidence to the contrary. For exanple, TVA pro
vided 01 with affidavits from three former senior NRC manager s
who held positions with significant oversight responsi bility fnr
TVA inthe time frame inquestion. Those affidavits contained
the views of those managers that the March 20 letter did nct con
tain a material false statenent. They also bear directly on the
reasonabl eness of some of the testinony regarding the intent and
meaning of the March 20 letter. one of those affidavits also
shows that the Director of 01, M. Hayes, was personal Iy invol ved
inand well aware of the ongoing NRC staff discussions regar di ng
the March 20 letter and what conpliance with Appendi x B neant,
and by inference that he knew that at least those three individ
uals did not believe there was a material false statement. That
affidavit also shows that M. Hayes and ot her NRC officials were
receiving frequent phone calls from a Congressional staff member
with allegations regarding TVA's nucl edr program and that the
NRC staff felt continuing pressure and was concerned about beij ng
subject to Congressional criticism Inspite of the relevance of
these affidavits, 01 did not interview these three i ndi vi dual s.
Further 01 only makes passing mention of those affidavits and de
liberately ignores the information contained inthem O01's fajl
ure to consider those affidavits, by itself, conpletely under
mnes the factual basis for any conclusion of wr ongdoi ng.

Fifth, 01 has materially distorted the record by taking
statements out O context. For exanple, 01 focuses on one sen
tence inthe March 20 letter and ignores the rest of the letter.
Wile that one sentence presented TVA's position on conpliance
With A’opendlx B, the rest of the letter discussed the ongoi ng na
ture of TVA's review and necessarily made the sentence focused on
by 01 tentative. The only time O! mentions the rest of the



letter iswhen it refers to other portions of the letter to
facilitate an inplied charge that the acknow edgement of problens
with the corrective action program inthe March 20 letter was in
consistent with the basic position taken inthe letter. But this
acknow edgenent was an integral and material part of the basic
pogition taken inthe letter. 01 sinply cannot have it both

ways.

Sixth, 01 attributes know edge and wongdoing to Adniral
Wite without any showing of his know edge or intent. The 01
Report concludes that Admiral Wite know ngly and willfully sub
mtted material false statements. Wen NRC brings such char ges,
it would be appropriate and fair to show that the individual knew
that the alleged false statements were unteue. However, the 01
Report is, at best, a potpourri of background materials, selec
tive quotations and, primarily, p3raphrases from certain inter
views. Nowhece isthere a clean delineation of what Adniral
Wite presunmably knew or understood, as opposed to what others
may have known. For example, 01 attributes to Admiral Wite
knowl edge of quality related problenms apparently identified in
Novenber 1985 during a two-week assessment by a team of non- TVA
consultants. This assunption of know edge flies i nthe face of
the record as we know it. Even if the biased presentation of
facts presented by 01 were accepted, 01 has not shown that Adni
ral White knew of " information which made any of the statements
false.  Cbviously such know edge is essential to any show ng that
Admiral \Wite knowingly and willfully made a material false
statenent.

Sumary of Attachnent C

Cur review of a March 1, 1988 Commission neeting transcript
on the subject of the 01 investigation on the pendix B matter
indicates that one of the 01 investigators, with the appar ent
know edge of the Director of 01, provided a false account to the
Commiss:on. Inparticular, 01 testified that an attorney for a
witness was not his personal attorney, when infact the tran
scribed interview shows unequivocally that she was.

01 also misrepresented the facts inthis case inMrch 21,
1983 testinony before the House Subcommittee on oversight and In
vestigations. = Testinony by an 01 investigator and an 01 techni
cal assistant was incorrect and nisleading, as explained innore
detail ~in Attachnent C.

Concl us i on

I nconclusion, a review of the 01 Report and related materi
al shows that 01 began this investigation with the assunption
that there were material false statenents. 01 refused to take
into consideration evidence to the contrary. instead, O1



produced a Report which reflects an inaccurate, misleading and
materially inconplete review and presentation of the evidence,
and which re3ches conclusions that are unsupported and erroneous.
A limted review of 01 testinony also shows that 0 has nade se
rious |sstatements in testinony before the Conmission and Con
gress .,n this investigation. The process which led to publica
tion of these adverse and erroneous concl usions agai nst an
individoal with an inpeccable record of achievenent, public ser
vice, and integrity is patently unfair. Admiral Wite, TVA and
the NRC deserve nuch better than what has been delivered here.
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Attachnent B

LEGAL COMMENTS ON THE C REPORT

The following detailed coments on the unsigned 01 Report on
the Appendix B matter are intended to be illustrative, not ex
hausti ve. Comment One addresses Ol's f,.ulty allegation that Ad
mral VWiite did not testify honestly during his 01 interviews.
Comments Two through Six address a nultitude of infirnmties in
AO's analysis of the March 20 and June 5, 1986 letters from TVA
to the NRC which were the subject of 01's investigation.

Qur comments conclusive!' denonstrate that O's findings and
conclusions on zhe March 20 and June 5 lette:s are erroneous, as
is O's indictment of M. Wiite's testinobny. The 01 Report can
not be relied upon in its characterizations of the record 01
itself accumul at ed. 't is also appareitt that 01 failed to accu
mul ate inportant information that should have been part of its
i nvestigatory record.

COMVENT ONE: 01 FAILS TO DEMONSTRATE THAT ADM RAL
VWH TE' S TESTI MONY WAS DI SHONEST

There are many unsubstantiated conclusions in the 01 Report.
Al though all such conclusions are faulty and unprofessional, per
haps the nost egregious exanples of 'hese biased leaps in logic
are the 01 Report's conclusions regarding Admiral Wite's four
alleged "Conflicts of Testinobny" with other w tnesses interviewed
by 01. 01 Report at 52-55. On the basis of these ascribed "con
flicts," 01 concludes that Admiral Wiite knowingly and willfully
provided false information to 01 during the course of its inves
tigation. This conclusion is Prroneous and unsupported. Wt hout
analyzing all of the nultiple threads of words and allegations at
issue, the followi ng points, which address each of the four in

stances of alleged false testinony by Admiral Wiite, are illus
trative:
A The Timing of the Dictionary Definition of Pervasive

01 concludes that Admiral \Wiite lied to 01 during the inves
tigation. This conclusion is based on M. Wiite's statenent that
his coni,'rsation with the TVA Manager of Quality Assurance (QA),
M. Richard Kelly, about the dictionary definition of the word
apervasive® took™ place subsequent, rather than prior to the issu
ance of the March 20 letter, and that M. Wite used the NRC ad
judicatory meaning, not the dictionary definition of pervasive on
March 20. 01 Report at 52-53. The significance of this O



allegation is two-fold: it accuses M. Wite of dishonesty; it
al so 'suggests that M. Wite used a neaningless definition of a
termof-art contained inthe March 20 Appendix B letter which
woul d have been misleading to an NRC reader. The record does not
support either of O's rash and defamatory concl usions.

There is a difference in recollection between Adnmiral Wite
and M. Kelly concerning the timng of the discussion of the dic
tionary definltion of "pervasive'. Wether this point is even
material is highly questionable. As further explained in Comrent
Two (B), infra, both M. Janes Huston, Kelly's QA Assistant Man
ager, and M. Kelly considered the two definitions to be quite
simlar. See 01 Interview of Huston, March 4, 1987, at 59-60: 01
Interview of Kelly, Aug. 18, 1987, at 9.1/ Further, M. Kel |y
did not feel that the situation at Watts Bar was close to a per
vasive breakdown under either definition. See 01 Interview of
Kelly, Aug. 18, 1987, at 11-14. It follows that the timng of
the discussions of the two definitions is immterial

Neverthel ess, on the issue of which definition of pervasive
was discussed prior to March 20, 01 inproperly cites M. Huston
i nsupport of M. Kelly's recollection that the only definition
of "pervasive" discussed prior to March 20, 1986 was the di-tio
nary definition. See 01 Report at 53. This reference is false.
M. Huston specifically stated that he believed that the Callaway
deci sion, which contains the conmonly understood regul atory def
nition, was discussed before March 20, 1986. See 01 Interview of
Hust on, Aug. 18. 1987, at 10.

Most significantly, the 01 investigators have ni sconstrued
or msrepresented M. Huston's testinony concerning what was dis
cussed between February 20 and March 20, 1986. 01 cites
M. Huston ir support of M. Kelly's recollection that not only
did the discussion of the dictionary definition take pl ace during

I/ The dictionary definition of pervasive was described as "ex
tending into all parts." 0l Interview of Kelly, March 3, 1987 at
52. The Callaway l|egal definition was described as "a breakdown
of QA procedures of such magnitude that it casts sone reasonable
doubt on whether or not that plant . . . could be operated"
safely. 01 Interview of Wite, July 15 1987, at 77. ee Union
Electric ol (Callaway Plant, Unit 1), ALAB-740, 18 N.R C. 343,
346 (1983) (indeternm ning whether there has been a "pervasive
failure to carry out the QA program! the issue is "whether there
has been a breakdown in quality assurance procedures 2f
sufficient dinension- to raise legitimate doubts as to the
overall integrity of the facility and its safety-related struc
tures and com "nentso) (enphasis added).
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the February to March tinefranme, but that the Callaway decision
was not discussed prior to March 20. See 01 Report at 53
éﬁFEUSTON (Exhibit 24, EE. 6-13), who was present during this

I scussion, supports KELLY's testimony that this event surely
took place prior to March 20, 1986, and probably about

February 20, 1986."). As the follow ng quotation indicates, this
Is not what M. Huston said:

Q  The question isdo you know if this concur
rence was based on the dictionary meaning or
the meaning discUssed that day as to what the
word pervasive inthe letter neant?

A It isvery difficult. Because | believe by
the tine that this concurrence was had that
there had been further discussion about the
basis in Callaway, you know, the case |aw
basis for the word pervasive relative to its
definition as a regulatory term and having
regul atory neaning.

| think innmy first interview that you asked
me if it had any basis and now could it, or
words to that effect. And | bel.eve that |
answered that it nust have had some neaning,
because the ALJ had used it, the Adnministra
tive Law Judge had used it in his decision

Alnost certainly t,,at nust have come up be
tween February 20th and this date. | cannot
specifically recall any discussion which ex
panded beyond the dictionary definition into
the Callaway case definition

01 Interview of Huston, Aug. 18, 1987, at 10-11.

M. Huston's testinobny seems to make clear that although he
cannot renenber a specific conversation about Callaway in that
timeframe, he is confident that such a conversation did take
place. M. Huston's recollection is suPPorted by the fact, con
veniently ignored by 01, that the so-called Edgar draft of the
letter, which was witten by M. Wite's attorney and which in
troduced the word "pervasive," was acconpanied by a February 20,
1986 cover memorandum that specifically referenced and attached
the Callaway case. |In fact, M, Kelly's own testinony indicates
that he gave M. Wite a definition of pervasive based on his un
derstanding of Callaway before he went to the dictionary. 01 In
terview of Kelly, March 3, 1987, at 70-71. In short, the

Cal 'away decision itself was in M. Wiite's advisors hands in
the timefrane in question

3



Wat does all of this nean? The one thing that the evidence
does not establish is that Admiral Wite lied inrelating his
best recollections to the 01 investigators. Even if M. Kelly
had only the dictionary definition inmind when he concurred in
the March 20 letter, there isno basis for concluding that Adm
ral Wite did. He testified that he did not. M. Huston be
lieves both definitions were discussed prior to March 20. 01 In

terview of Huston, Aug. 18, 1987, at 10-1i. And M. Kelly and
M. Huston initially testified that he thought the word came from
Cal laway, i.e., the Callaway use of the term was di scussed from

the beginning. 01 Intervilew of Kelly, March 3, 1987, at 70: 01
Interview of Huston, March 4, 1987, at 58. M. Huston |ater
testified that as of March 20, he had both definitions inmnd,
as well as the awareness that the Callaway definition had cone
from a respected lawyer inthe area of NRC licensing. 0l inter
view of Huston, Aug. 18, 1987, at 12. Contrary to 01's conclu
sion, these varied recollections of individual ~experiences do not
inany way indict M. Wite's credibility. See also Corment Two
éB), Infra. And, inany event, given the sinilarity of the two
efinitions, the timng of the discussions about the two defini
tions is immterial.

B. The Review of the Lundin Goup's Effort

The June 5 letter stated that a group of outside individuals

e "Lundin group") reviewed each of the NSRS perceptions, and
t "agroup of highly experienced non-TVA expi..cs review-ed]
s (the Lundin] group's findings." 01 goes into elaborate de
il an who reviewed the findings of the Lundin group, char gi ng
Admral Wite with dishonesty inhis testimony to 01 on this sub
ject. 01 Report at 47-51, 52, 53-54. 01 is wrong.

Wiile there are various degrees of formality associated with
the words "group” and "findings," the evidence of which we are
aware isconsistent on this issue and, contrary to 01's represen
tations, supports Admiral white's understanding of the so-called
"second group's" efforts.

In his testinony to 01, Admiral \ite repeatedly explained
to 01 what the second group did:

MR WHITE: The second group? Well, you
have to understand how | was operating. M.
Kell'y and M. Huston were the QA experts.

M. Drotleff, and M. Kirkebo were the - |
woul d say the engineering, technical experts.
M. Siskin and the rest of them had know edge
I nthe nuclear industry, and Sullivan, and so
forth, so that | could periodically bounce
things off of them that | had heard, maybe,



from other sources inthis regard. And this
was, by the way, very late inthe gane. This
didn't happen until, probably, sonmetinme in
February or March. M. Brodsky was another
one.

Wiat | tried to do inny review of the
technical responses, was to find out from the
specific individual that | was talking to

ether he was famliar with the facts. Kind
of whether he understood them \Whether the
facts supported the conclusions, and whether
the facts and the conclusions supported the
basic letter. That was the thrust of what
and | can only attest to, kind of, ny thought
process, as | went through with a few indi
vidual s, those technical responses, as -- as
opposed to the -

MR. MURPHY (~one of the 01 investiga
tors]: Wo are them few individuals? who
are you talking about?

MR WHTE Primarily M. Kelly and M,
Huston. I nsome technical issues, M. Kirkebo
and M. Drotleff. |, occasionally, would
bounce things off of other advisors, without
necessarily attaching them to something in
the Appendi x, because this went over a period
of days, that | reviewed these. \Were |
mght, for exanple, have been told something
by - by M. Kelly, or one of the others, M,
Kirkebo. And | maght very well, then, turn
to M. Sullivan, the next day, and ask him
what he may not even have understood was part
of the Arpendix B.

But | would ask him a question, or M. Stone,
or M. Siskin. | might or mght not. In
sone cases | would say, you know, what do you
think about this part of Appendix B, or |
mght just ask them a question. So, there
were a nunmber of people that were involved
with that kind of thing. But primarily M.
Kelly and M. Huston.



01 Intervi
of Wiite,

. . .(Rlenenmber, | had a group, but not a
group as a commttee kind of group. That
wasn't, well, let's all get together and re
view this thing. It was a group of peopl e,
but | was treating them as individuals, indi
viduals for common purpose if | can put it
that way.

And so as | say, on the other end of that
spectrum is the person that | night have gone
to. | mght have gone to Siskin and said, if
you knew A and B, and C is the facts, would
you conclude D from that. And he might not
even know | was -- what | was asking him
sonething Kelly just told ne.

And then | might go to Bass and | might say
if I cane to the conclusion of D, and | had
A, Band C, isthere anything else | would
need to support A, B, and C to cone to D.

And in that respect those senior nmanagers,
but it goes the full spectrum

Q Reviewed the Lundin effort, and not
just the NSRS perception.

A | would say both, both. | don't
separate the tw, frankly, the Lundin effort
and the -- and what | call the line re
sponses.

Q | see. Al right.

ew of Wiite, July 14, 3987, at 159, 242; 01 Interview

August 27, 1987, at 91-92, 93.

In short, M. Wite understood that a variety of his senior
advisors and |oaned managers independently reviewed the
end-product of the Lundin group -- the attachments to the March
and the group's endorsenent of those attachnents.
this was not a formal "group, nor were there formal *findings."

20 letter,

As WIliam Wegner, an advisor to Admiral Wiite, recalled,
sors w.-ked together in the so-called "bull-pen'

Wi t e advi

t he

But

a

l'arge roomwhere t..', interacted constantly anpng thensel ves and
01 In6.rview of Wegner, July 22, 1987 at 122-24

M. Wite.

-6-

LU



also 01 Interview of Gidley, August 21, 1987 et 66-67 (e..,
you have to renmenber that we had that big bull-pen and it was
not uncommon for M. Wite to wander into the bull-pen, ask
Sullivan a question or Siskin a question -- and these weren't
bashful people, they would all chime in.")

The 01 Report contains absolutely no evaluation by 01 of M.

Wite's recollections of how he used this "group" of advisors.
W are aware of O's claimthat, contrary to M. Wiite's testi
nmony, none of M. White's senior advisors in-fact reviewed the
findings of the Lundin effort. See 01 Report at 47-51. 01 is
ei ther deliberately distorting the evidence or misses the point,
here. \% do not know (we do not have the relevant transcripts)
what questions 01 asked the senior advisors and whether the form
of the questions elicited the response by the senior advisors
that their role was not to "review Lundin's findings." But that
does not mean that they did not review the so-called line re
sponses attached to the March 20 letter, as M. Wite indicated,

ich responses Lundin's February 7, 1986 neno endorsed. For ex
anple, M. Kelly testified that,

The ones that reviewed his [Lundin's] review
were the advisers to Wite, who were Brodsky

and Bass, Wegner and Siskin and Sullivan and

St one.
01 Interview of Kelly, My 12, 1987, at 9. M. Kelly explained
that these individuals read the line responses and the Lundin
meno and, insone cases, talked to M. Lundin. 1d. at 10.2/

M. Kelly was the individual who was interfacing directly
with Admral ite on the progress and content of the Appendix B
letter. 01 Interview of Kelly, May 12, 1987, at 83. ("M in
volvenent inthis was as a reader, to see if it (the attachnments
to the March 20 letter] made sense, and as a funnel to Wite to
explain things so that he had some basic understanding of what
the issues were."). And M. Kelly's understanding conmports with
that of M. Wite. M. Kelly also was the individual to whom

2/ See also 01 Interviewof Gidley, Aug. 21, 1987, at 68
(Nace, Siskin, Kirkebo, Kelly, Huston all "very involved" in
Lundin's effort); 01 Interview of Wegner, July 22, 1987, at
122-24, 220-24 (e.g., "Wiite was using Henry Stone as a

tutor . . He said to me that there were nmany occasions where
Stone didn't even know, where | would be asking him a question
that had surfaced out of the 11 perceptions. So unbeknownst to
Henry, Henry is really providing some input into the review pro

cess. ")



M. Lundin reported indoing his work; so that while M. Kel |y
did not consider hinself to be one of M. Wite's "kitchen cabi
net”, but, rather, was a |oaned TVA namnager, there is no question
that M. Kelly was inthe best position to know what was goi ng on
with respect to the Lundin effort -- he was responsible for jt.
See 01 Interview of Huston, March 4, 1987, at 76-79 (Kel 'y and
Huston picked Lundin team and Kelly gave them their charge); 01
Interview of Kelly, April 18, 1987, at 96-99 (Kelly gave instruc

tions to Lundin group).

In sunmary, there was a review by a group of hi ghly experi
enced non-TVA experts, precisely as TVA and Admiral Wiite indi

cat ed.
C. The Assel stine Conversation

01 next challenges M. Wite's veracity by pointing to Adm
ral Wite's recollection that he discussed the March 20 |etter
over the phone with Conmissioner Asselstine, explaining that TVA
was not addressing the past QA programat Watts Bar. 01 Inter
view of Wite, Aug. 27, 1987, at 39. M. Asselstine apparently
cannot remember this conversation. O therefore concludes that
M. Wite lied about its existence. 01 Report at 54, 55,

01's leap of logic here is bizarre, at best. Is it not much
more likely that a witness would fail to recall a specific con
versation 4han that another witness woul d entirely manufacture
the existence of one? Surely, 01 is not suggesting that Admira
Wite woul d not have expected 01 to ask M. ASSeliStille about the
conversation

Furthernore, 01 conveniently fails to mention the fact that
Admral Wite's recollections of this conversation on March 19,
1986 tend to be substantiated by tel ephone conmpany conputerized
phone records for TVA, which substantiate that about a 15 ninute
conversation occurreid between the Adniral and the Commi ssioner.

I't is sonewhat hard to imagine that such a l ong conversation
woul d take place the day before the letter was signed in which
this issue would not even arise, particularly given Connissioner
Assel stine's focus on the matter during the Conm ssion neeting of
one week previous (March 11). US, SLlg., 0l Interview of Huston
March 4, 1987, at 84 ("Conmi ssioner Assel st (ine] pressed M.
Wiite on this question.") Moreover, given the record that sup
ports the fact that Admiral Wite discussed the |etter during
phone conversations with Messrs. Stello and Denton on March 20,
In 01 Report at 40-43, isn't it unreasonable to assunme, as 01
does, that M. Wiite did not discuss the substance of the letter
With M. Asselstine when they talked at 5:27 p.m the day before?



D. The Thonpson :onversation

O's final attack on M. Wiite's testinony stens from a
statement by Admiral Wiite that he spoke with Hugh Thompson, a
menber of the NRC Staff overseeing TVA, in | at e- May, 1986 con
cerning the March 20 letter and the issue of whether TVA shoul d
issue a followup letter to NRC's May 16 reply to the March 20
letter. 01 Interview of Wite, Aug. 27, 1987, at 71-72. M.
Wi te recalls M. Thonpson's reconutendation that TVA wite a
follow-up letter; he also recalls M. Thonpson's statement that
the NRC's Senior Minagement Team responsible for overseeing TVA
was only concerned about one area covered by the March 20 letter
the area of design control, and that M. Thonpson was not per son
ally concerned about that. Id. Apparently, although we do not
have his transcript, 01 believes M. Thonpson's recollection ijs
different. See 01 Report at 44-45, 54-55,

Once again, O s conclusion about this inconsistency is that
Admiral Wite lied. This conclusion does not even follow from
O s own characterization of the evidence. 01 reports that "Wen
interviewed, THOWPSON indicated that he had no clear recollection

that such a conversation even occurred." 01 Report at 44. It is
therefore absolutely baffling that 01 would then cite M.
Thonpson's presunptions about such a conversation -- which were
not recollections at all -- to indict Admiral Wite. Qovi ousl y,

if M. Thonpson does not recall whether "such a conversation ever
occurred,” 01 Report at 44, he has no recollection of the sub
stance of that conversation. On the face of the available tran
scripts, there is absolutely no basis to conclude that Adniral
Wiite lied to the 01 investigators.

Furthernmore, M. Wiite's recollection tends to be substanti
ated by the affidavits of Messrs. Vollmer and O shinski, both of
whom at the time considered the March 20 response to be reason

able, particularly inview of the difficulty of the question to
which it was responding. M. Vollmer also recalled that other

senior NRC staffers agreed with this perspective. Affidavit of
Vol Imer at 11 8-9; Affidavit of O shinski at 11 10-11.

Finally, and perhaps nost significantly, M. Wite's recol
lections of his conversation with M. Thonpson are i ndependent | y
substantiated by tel ephone conpany conputerized phone records for
TVA as well as M. Wiite's contenporaneous notes -- evidence
which ordinarily is given extraordinary weight and credibility.
01 not'only fails to weigh the significance of this evidence, but
utterly fails to nmention it.4/

I/ In contrast, the recent inquiry by the U S. Government Ac

counting Ofice into NRCs internal investigation of certain NRC

(Continued Next Page)



In conclusion, ignoring contrary evidence, taking evidence
out of context, and perhaps, sinply failing to understand its own
record, 01 leaps to severely damagi ng conclusions about Admira
Wite's character which are wholly uncihbtintiated. Contrary to

O's conclusion, the evidence shows that M. W'.te was honest
during his interviews.

COMMENT TVO. 01 MAKES UNSUBSTANTI ATED AND ERRONEQUS
CHARACTERI ZATI ONS

_ The 01 Report concludes that Admiral Wite knowi ngly and
willfully "obfuscated" the March 20 response to the NRC through

the use of "unreasonably defined ternms and linmtations." 01
Report at 55. In its Report, 01 focuses on the follow ng
phrases:

a "issues identified in the NSRS Per cepti ons”

0 "has been no pervisive breakdown*:

"probl ems have been identified; and that TVA has
remedied or will renmedy"; and

* "the overall QA program is in conpl, . ce*.

01 does not make clear which of these words inits view are
obfuscatory and which are unreasonably defined. But an exami na
tion of each phrase will show that neither of these characteriza
tions is accurate.

A “Issues identified in the NSRS Perceptions"

The March 20 letter's conclusions were expressly "bas~ed on]
a review of the issues identified in the NSRS Perceptions." Both
Admiral Wiite and M. Kelly of Stone & Webster, who was the TVA
Manager of QA at the time, understood the term "issues identified
in" to nmean the "bases* for the NSRS perceptions. 01 Report at
19. There isno contradictory testinmony. |In fact, 01 refers to

(Conti nued)

activities explicitly recognizes the credence to be given to Ad
mral Wite's contenporaneous notes, and the consequent credence
to be given to M. Wite's testinobny. GAO Report*(April 22,

1968) at 12.
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NRC testinony which confirms the linited scope of the TVA effort:
according to 0, NRC s Special Inspection in December 1986 found
that TVA's "process was |inmited to a narrow and expedited review
of enpl oyee concerns associated with the NSRS Perceptions.” 0l
Report at 15. TVA condu:cted a limited review, and this is what
TVA said it did.4 The words "issues identified in" are express
words of limtation. They provide increased precision, not ob
fuscation.

O's criticismis that "Wite and his advisors knew that the
extent of the 'review was much nore limted than woul d be envi
sioned by the NRC readers of that phrase.” 01 Report at 109.

But there is no evidt'nce whatsoever as to what Wiite or his ad
visors "envisioned" or could envision concerni ng what an NRC
reader would understand. Nor is there any evidence supporting
O s view as to what an NRC reader in fact understood, al t hough
the sworn affidavits of Messrs. Vollner, Eisenhut and O shi nski ,
whi ch were deliberately ignored by 01, provide substantial mate
rial evidence on this point. For exanple, M. Qshinski stated:

There were a nunber of reasonable approaches
TVA could have taken in addressing the mat
ter, of which their approach was one. For
exanple, inny view, TVA had no choice but to
insome manner linit its answer, and it
clearly did so by addressing only the issues
NSRS identified to support their percep

t1ons.

Affidavit of Qshinski at  10.

In short, the 01 conclusion has no premise, and is contrary
to available evidence. Certainly, if there is any premise here
that can be assunmed, it would be that witers of letters to the
NRC nust be allowed to expect that express words of linitation
wi Il be understood to nean what they say.

B. "Has been no pervasive breakdown"

The March 20 letter concluded that, on the basis of the

4/ 01 further states that "WH TE viewed the 'bases' as the
limted nunber of docunented enpl oyee concerns provi ded by NSRS
to support the perceptions.” 01 Report at 19. The citations by
00 do not support this assertion. NMoreover, other sections of
M. Wite's transcript show that by "bases,* M. Wite neant any
facts presented by NSRS to support their perceptions. O |Inter
view of White, July 15, 1987, at 117-21.
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information reviewed, and notwithstanding the identification of
problems at \atts Bar, there had been "no pervasive breakdown of
the quality assurance (QA) program" The term "pervasive' is
hardly a new term to the NRC. ~Attached hereto as Addendum 1 to
Attachment B isa list of 14 uses of the term "pervasive" by the
NRC. W presune that 01 would not suggest that in these in
stances, NRC personnel wused obfuscation or undefined terms. Nev
ertheless, 01 draws that conclusion here, after pursuing with
enormous fascination the meaning of the term "pervasive"

01's conclusion is inconsistent with the undisputed fact
that this termof-art was not introduced into the draft by Adni
ral Wite, who signed the letter, or b{) M. Kelly, the QA expert
centrally responsible for the letter, but by expert counsel, who
Broposed language for the letter that would conport with applica
le law. See 01 Report at 20; see also Addendum 1. Not only did
counsel cite to Callaway inhis draft, but he discussed the
Cal l anay decision ina February 20, 1986 nenpo that acconpani ed
his draft, all of which was sent to one of M. Wite's advisors
(M. Wegner) and the Director of Nuclear Licensing, M. Gidl ey.

Attached to the meno was a copy of the Callaway decision. It is
precisely this context . the Callaway legal definition of perva
sive - that M. Wite recalls discussing prior to the issuance

of the letter. 01 Interview of Wite, July 15 1987, at 75-79;
see also 01 Interview of Wite, Aug. 27, 1987, at 77-80. 01 I g
nores this evidence.

M. Kelly hinself testified that the term "pervasive" cane
from Admral Wite's attorney, M. Edgar, which was "reasonable,
because that's the |icensing type terminology and that's his [the
attorney's] forte." 01 Interview of Kelly, March 3, 1987, at 68.
01 ignores this testinony. Wen the Edgar draft was circul ated,
which used the term "pervasive,”" M. Kelly associated it with the
Di abl o Canyon and Callawajy adjudicatory decisions, and gave M.
Wite a definition of it. Inresponse to a question about how he
knew the term canme from NRC Iicensin? proceedings in the Diablo
Canyon and Cal | ~ai way cases, M. Kelly stated, 01 had read the
Diabl o Canyon and Call~alway decisionS before | went to TVA |
knew the context in which it had been used." Id. at 70. 01 |
nores his testimony. M. Kelly further stated, "So | was fani
lar with the decisions where pervasive came into play and in that
cot x or when that word was used white asked me to define
rt. .. .= 11. (enphasis added). 01 ignores this testinony.
| t vas'after giving an initial definition, from his understanding
of the cases, that M. Kelly thinks he "then went and got
Webster's dictionary." jAj 0l ignores this testimony.

| /
i

M. white recalls that this conversation occurred substan
t y

ally later. 01 Interview of Wite, Aug. 27, 1987, at 77-SO
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M. Kelly was specifically asked whether, "up until the tine
that the letter was sent out, did anyone differ over what the
term pervasive breakdown neant"? H S unequivocal response was,
"No.  Not that | know of." 1d.at 72. 01 ignores this testi
mony. 01 asked M. Kelly whether he "had any discussions with
M. Wite or anyone at TVA for that matter, concerning the real
istic possibility of their ever bei ng a pervasive breakdown?" He
responded, "No, we didn't. Didn't discuss that. First one
that's raised inthat context is Mark (Reinhart, one of the tech
nical assistants to 011." Id. 0l ignores this testinony.

Furthernmore, while M. Kelly did offer the so-called dictio
nary definition of pervasive, and at one point inhis testinony
recalled that this definition discussed in February, 1986,

M. Huston, who was Kelly's QA Assistant Manager at TVA and fel
low Stone & \Webster nanager stated, "I further believe that the
word, pervasive, inthis context comes from the Cal | (al way deci
sion before the ASCLA|B." 01 Interview of Huston, March 4, 1987,
at 58. 01 ignores this testinony. 01 also ignores the signifi
cant fact that Mr. Huston eciuated the Call' awayand so-called dic

tionary definitions of the term |d. at 50. _SiMIar[¥,
M. Kelly said that these definitions "are slightly di ferent,
but not ingreat substance are they different.” 01 Interview of

Kelly, Aug. 18, 1987, at 9. M. Kell y also indicated that under
either definition, there was no pervasive breakdown. 01 |[nter
view of Kelly, A-ig. 18, 1987 at 11-14.

Wile M. Huston during his first interview could not recall
whether the neaning of the term was discussed with M. Wite
before March 20, 1986, he did recall "subsequent to the March
20th letter, there has been a tremendous anmount, both in vol une
and over time, of discussion about the word, pervasive." 01 In
terview of Huston, March 4, 1987, at 59-61; conpare Interview of
Huston, Aug. 18, 1987, at 7. In addition, M. Huston specifi
cally remenmbered discussing the Callaway definition of the term
with the Licensing Manager, M. Gidley, before March 20, 1986.
ld. at 61-62. 01 ignores this testinony.

v JFinally, while M. Kelly would not have substituted the word
wi despread™ for the word "pervasive," see 01 Report at 20, this

was because of his opinion that widespread was a much more sub
jective term. ittt 01 Interview of Kelly, Aug. 18 1987 at 14-18.
As M. Kelly explained,

| was not trying to be cute or overly precise
inwhat Was inny nind. | was trying to give
a sense of realistic and reasonable sense of
what we had for facts at the table. And if

substantially everything had been wrong, then
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| would not have reconmended that we sign

that letter . . . . | was a far different -
llong way from having to rely on a dictionary
definition of pervasive . . (My recol

lection was that we didn't discuss w de
spread. But if it had been raised then, as

it was subsequently raised, | would still not
concur because widespread is a qualitative
and is not a quantitative term It has no

specific connotati on.

Id. at 11-12, 14, And while M. Kelly may have semantically con
sidered pervasive to mean a one hundred percent breakdown,

M. Huston observed, "[T]o me the notion that inorder to be not
inconpliance with App. B one would have to find pervasive in the
sense of 100 percent being out rf conpliance with App. B isto me
a nonsensical concept." 01 Interview of Huston, Aug. 18, 1987,
at 12 M. Huston also stated that this incorrect concept was
never discussed as the basis for using the word pervasive in the
March 20, 1986 letter. Id. at 13. 01 ignores this t esti nony.

Inshort, it isO's manufactured argunent, not that of the
Wi tnessps, that there was any significant difference of opi ni on
amps, M. Wite's advisors as to the precise nmeaning of "perva
sive" at the time the March 20 letter was issued, and whet her
there was in fact a pervasive breakdown under any definition.
Simlarly, contrary to O s insinuation, the record does not sug
gest that Adnmiral Wite or TVA had any obfuscating or other ill
notive when it used the word "pervasive" inits response to the

NRC. As M. Huston observed, "there was no intent . to use
words that would be confusing . . . . | think the intent was to
use words that would convey the situatior." 01 Interview of

Huston, March 4, 1987, at 92.

C. "Problems Have Been identified..."

01 makes much of the change in the draft of the March 20
letter from the so-called Edgar draft, prepared by M. Wite's
attorney, which states "the program has identified and TVA has
remedied or will remedy all identified construction deficiencies
and nonconpliances,” to a subsequent draft which in..tead says
that "problems have been identified; and that TVA has remedied or
will remedy all identified design/construction defic~encies and
nonconpliances.” (01 Report at 18, 21-23. Wt hout any evidenti
ary support, 01 concludes from this change that "TVA consciously
avoi ded saying that the QA program had identified problens.” 01
Report at 21. The basis for O s criticism is unfounded. Since
problens had been identified through avenues other than the QA
program this change isnore precise. Should TVA neverthel ess
have left it as initially prepared by M. Edgar? Mre
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importantly, as acknow edged by 01, the final letter specifically
recogni zed" that the effecfivenéss of corrective actions was an

issue of concern to TVA and Adnmiral Wite. The change in the
letter from the Edgar draft isnore consistent with that acknow
edgement. But in any event, 01 utterly fails to provide any
testinony as to why the change was made. At a mininum some ex
pl anation of nefarious notives js necessary, inview of the fact
that, once again, the change increased, rather than decr eased,
the letter's accuracy and precision. This is also an instance
where no evidence is provided as to who made the change; and the
record of which we are aware shows that it was not Admral Wite.
See 01 Interview of Wite, July 15, 1987, at 15.

I'nshort, if the phrase at issue is read in context, there
I's no issue of truthful ness here. It is by focusing on words or
sentences in isolation from one another that has caused 01 to

stunbl e so badly.
D. "The overall QA Program is in conpl i ance"

Inits typically one-sided, poor analysis, 01's indicts TVA
for its use, inthe March 20 letter, of the phrase, "The overall

QA Program is in conpliance." 01 Report at 23-24. It is not
clear whether 01 believes these words are difficult to under
stand, whether it disagrees with this judgnent call, or whether

01 sinply iscritical of TVA for not tel ephoni ng anyone at the
NRC earlier inthe process. See 01 Report at 18 and 23. In any
event, the term "overall conpliance" also has been previously
utilized by the NRC. See LonQ Island Li Ghting Co. (Shoreham

Nucl ear Power Station, Unit 1), LBP-83-57, 18 N.R C. 445 (1983)
(unpublished findings of fact). Presumably, the Atonmic Safety
and Licensing Board understood the term when it used it, and did
not intend it to be obfuscatory. Q's presunption to this effect
inthis particular jnstance is without any record support.

Inits Report, 01 seems to take issue with M. Wegner's
quoted statement that by answering NRC s question in terns of
overal | conpliance, "we answered what we t hought the NRC was
asking and later confirmed ..." 01 Report at 18. In its witten
reply of May 16, 1986, the NRC, while reserving its concli.sion,
inplied that TVA was answering the right question, since it did
not state otherwise. |f the NRC had felt that TVA'S March 20
letter was nonresponsive, no doubt it would have required a fur
ther response from TVA. Moreover, the May 16 NRC reply specif
cally stated that the TVA "response acknow edged t hat
nonconpl i ances existed." |t thereby recognized that "overall
conpliance" did not nean one-hundred percent conpliance.

I n short, at nost, what we have here is a difference in
judgnent as to what constitutes conpliance -- not an omission in

-15-



factual presentation. As 01 notes, NRC attorney James Lieberman
pointed out that the line between nissi ng individual

criteria and a breakdown isone of judgment and experience" (nei
ther of which 01 has inthe Appendix B area). 01 Report g4t 45,

And the available evidence on this point by sworn affiants sug

gests that the TVA judgment was reasonable” and, infact, under

stood and supported within the NRC by experienced and knowl edge
able senior nerrbers of the NRC Staff. See Comment Four, infra.

I nthis context, 01 notes somewhat critically that calls
vwere nade by Adniral Wiite to senior NRC officials after the
March 20, 1986 letter had been essentially finalized. Wat 01
fails to note inits Report is that (1) the |ate stage of the
process at which NRC was called tends to confirm the stated pur
pose of the calls, nanely, the ensure that the letter was fu l'y
resloonsive to NRC's request; (2) Adniral Wite's attorney specif
ically advised M. White to call the NRC inorder to ensure that
the letter was responsive to NRC's concerns: and (3) no NRC offi
cial inthose phone calls even suggested that the leéetter was not
responsive to the question asked.

I nshort, TVA's statement of *overall conpliance" would ap
pear to be reasonable and certainly not inproper.

Summerizing our Comment Two, 01 argues that, "TVA con
sciously made changes inthe final series of draft cover |etters
that nmade the termnol ogy vague and nmore susceptible to interpre
tation, as opposed to the ternminology used inearlier direct re
sponses.* 01 Report at 51.6/ This 01 conclusion IS erroneous on
two accounts. The evidence does not support the view that the
letter became increasingly vague; the evidence also does not in
dicate that there was any intent to be vague.

COWQJ ENT THREE: 01 MAKES MATERI AL OM SSI ONS AND CONSEQIENT
M SREPRESENTATI ONS OF THE RECORD

I'nmany instances, the 01l Report onmits or misrepresents na
terial information provided to it. Tnen, as a result of its se
verely inconplete or biased presentation of the facts, 01 draws
what apparently are predetermned conclusions. The foll owi ng ex
anples are illustrative.

I/ 01's only reference inmaking this broad-brush accusation is
to the various drafts of the March 20, 1986 letter.
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A 0L iscritical of M. Wite and inplies a nefarious no
tive when it states that "senior, tenured, TVA Managers were not
formally included inthe process of writing, editing, or com
nenting on the final Letter of Certification". 01 Report at 16.
The reference, here, isto the fi-nal March 20 letter on Appendi x
Bsent to NRC by TVA. 01 fails to point out M. Wite's si mpl e
and straightforward explanation of why he deliberately relied on
outsiders, rather than long-tine TVA nanagers, I npreparing the
March 20 letter, inorder to assure an independent and unbiased
response. 01 Interview of Wite, Jul?/ 14, 1987, at 235-37 (e.g.t,
"I was depending on people, like nyself, who had no ax to grind,
no preconceived notions.") Inshort, wthout any expl anation or
justification for doing so, 01 sinply ignores record evidence of
a sensi bl e management decision inorder to present its unsubstan
tiated and biased conclusion of inpropriety.

B. 01 states that "The TVA QA Manager, MILLIN stated that
TVA adopted the stance that they were in conpliance with Appendi x
B until proven otherwise". 01 Report at 17. (This representa
tion was quoted from the 01 Report essentially verbatim by col um
nist Jack Anderson.) A review of the transcript of M. Mllin's
two days of interviews by 01 reveals nothing which even remotely
resenbl es the statenent 01 attributes to him Infact, if any
thing, M. Mllin's point of view was 180 degrees different from
the view 01 ascribes to him For exanple, M. Millin expl ai ned,

(When we're asked are we neeting the
requirements of Appendix B, we basically ask,
do we have a Frogram that's inaccordance
with NRC regulations and are we adequately
inplenenting that program . . NRC had re
viewed our program and had approved it. So
the question then becones one of inple
mentat ion. . . It's not a black and white
answer.  You have deficiencies. |f the defi
ciency means that you're not neeting the
requirements with respect to inplenentation,
i f that's your interpretation of the ques
tion, then the answer is no.

01 Interview of Millin, My 13, 1987, at 45. |n other wor ds,
contrary to 0Ol's allegation, M. Millin did not believe that the
existence of an approved QA program meant that TVA was "in com
pliancle with Appendix B until proven ot herwi se." Rather, he felt
it was necessary to show effective inplenentation of the program
inorder to be in conpliance with Appendix 5.

C. 01 challenges the time frame applicable to TVA's state

ment inits March 20 letter of overall conpliance with Appendix
B. 01 Report at 24, Once again, the 01 Report utterly fails to
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report that (i) the January 3, 1986 letter to which TVA was re
spondi ng appeared to be asking only about current conpl i ance;
(ii)Adnmiral Wite explicitly told the NRC in an open Conmi ssi on
meeting on March 11, 1986 that he would so linit the tinefrane of
his reply to the January 3, 1986 NRC inquiry; and (iii) the NRC
understood M. Wite's testinony on March 11, 1986 that his |et
ter would not address QA matters at Vatts Bar that had occurred
inthe past. No one at the NRC voi ced any objection to Admral
Wiite about this approach. Affidavit of Eisenhut at 1 6.

D. ~ 01 attributes to the TVA Licensing Manager,
M. Gidley, the concept that inpreparing the March 20, 1986
letter, TVA devel oped a "strategiC response,* as if this was a
venal posture. 01 Report at 25. Again 0l fails to address or
cite the explanation inthe record which utterly benignly defines
that phrase. As M. Gidley explained,

Ve woul d have been better off if we had just
said here isthe response and not try and
fool around with being strategic on the
transmttal letter. .° . So to answer your
question, the strategic part of that letter,
which | didn't appreciate at the tine, was
Wite's comitnent to deal with the problem
and not just that problem but the way he was
going to manage TVA was to assess - . . |
believe that he wanted to inhis first exter

nal communication establish a style. |f
there isa problem and the NRC identified a
problem and they were on target, |'ve |ooked

at it, I'mgoing to keep |ooking, and when |
find the problem |'m going to report it and
I'mgoing to fix it.

01 Interviewof Gidley, Feb. 11, 1987, at 16-18.

E. 01 reports that M. Kelly told a TVA licens:ng engi
neer, M. MbDonald, that the March 20 response woul d address pro
grams, not inplementation. 01 Report at 25, 36. But the 01
report omts Kelly's absolute aenial of this allegation. 01 In
terview of Kelly, My 12, 1987, at 92-93. M. Kelly recalled
talking twice to M. MDonald, but not concerni ng the issue of
prograns versus inPI ementation. Ja. Furthernore, the |etter
doe enconpass inplenentation. fin, LtU 01 Interview of Kel ly,
Aug. 18, 1987, At 62; Ol Interview of Kelly, May 12, 1987, at
63-74; 01 Interview of Wegner, July 22, 1987, at 128; 01 Inter
view of Huston, March 4, 1987, at 76.

F. 01 reports on the NSRS Director's qualified concur
rence. 01 Report at 28. 01 conveniently fails to note that



Admral Wite only learned of the qualified concurrence substan
tially after issuance of the March 20 letter. 01 Interview of
Wite, July 14, 1987 at 188-189; 01 Interview of Wite, Aug. 27,
1987, at 11-15. 01 concedes that the Director of NSRS "agreed
with the letter." 01 Report at 28. After-the-fact, the NSRS Di
rtcror decided to limt his concurrence because sone of his

staff, who initiated the inquiry into Aﬂpendix_ B, would not have
concurred, and these individuals were threatening to "destroy"
the Director bK making him "appear before M. Dingell and his
conmttee" if he wasn't nore responsive to them 01 Interview of
Wite, July 14, 1987, at 168. Nevertheless, the Director of NSRS
remai ned convinced that the letter was correct. See 01 Interview
of Gridley, Aug. 21, 1987, at 31-32. Wth the NSRS Director's
steadfast agreement with the letter, the issue of NSRS in
volvenent inthe letter isnoot. 01 does not address this mat
ter.

Furthermore, 01 cites the NSRS Director's transcripts for
the proposition that the NSRS staff was not afforded an opportu
nity to review the March 20, 1986 letter prior to its submittal.
01 Report at 28. W have not been allowed to see these tran
scripts. However, the evidence we have seen suggests that if the
NSRS staff did not see the draft, that was probably a result of
the NSRS Director's actions, and certainly not because of any ac
tion on the part of Admiral Wite. See, e.g~, 01 Interview of
Terrill, a TVA licensing engineer, Nov. 13, 1987 at 21-22 (draft
of letter provided to Witt for his comments or comments of his
staff).

G One conspicuous exanple of the 01 Report's internal
i nconsi stencies concerns a telephone call between Admiral Wite
and M. Harold Denton, then the Director of NRCs Office of
Nucl ear Reactor Regulation. M. Wite attributed a late addition
to the March 20 letter to~a suggestion by M. Denton during a
tel ephone call with M. white. 01 notes this, then sinply says
that M. Denton did not recall making any suggestions to
M. White. 01 Report at 24. The inpact isto inply that Adniral
Wiite isinerror, or even |ying.

Incontrast, later inthe 01 Report, 01 acknow edges that,
after Harold Denton gave "no indication" (did he deny?) inhis
first two interviews that he had talked with M. Wite about the
contents of the March 20 letter, when confronted with M. Wite's
testimony at a third interview, M. Denton finally "did not chal
| enge WHITE description of their conversation" but "had no clear
recollection of the telephone call.* 01 Report at 43. 01 does
not address or resolve its own statements on this matter, but jn
stead, from its first statenent, inproperly suggests that M.
Wite iz cont-adicted by M. Denton.7/

2/ As an aside, we wonder why 01 included an entire paragraph
inits Report on a Wite/Stello telephone call on April 30, 1987.

(Continued Next Page)
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I'n general, we note that for the nmost part, 01 ignores tele
phone conpany conputerized records for TVA as well as Adnir al
Wite's contenporaneous notes -- considered the "best evidence"
innormal legal contexts. The conspicuous and inconsistent ex
ception to this significant onission is in circunstances where
there is no inconsistency between M. Wiite's recollections and
the ascribed recollections of others. Conpare 01 Report at 40-42
(conversation with Stello) and 01 Report at 43-44 (conversation
with Taylor) with 01 Report at 38-40, 54 (conversation with
Assel stine; telephone records not addressed); 01 Report at 44-45,
94-55 (conversation with Thonpson; telephone records and contem
poraneous notes not iiscussed). 01 also omits any -eference to
the testinony of M. Wegner, an advisor to M. Wite, who stated
that Artniral Wite called himat the tine to tell him about his
conversation with M. Denton. 01 Interview of Wegner, July 22,
1987, at 194-95.

Inarelated inquiry into the Wite/NRC Staff telephone
calls, the U S. General Accounting Office (GAQ, Ofice of Spe
cial Investigation, recently observed:

Wite asserted that it was his discussion
with Denton, not with Stello, that led him to
make a clarification in TVA's response.

Wiite made cont enporaneous notes of his con
versations, which he provided to GAO These
notes, which were part of Wite's ongoing

diary for this period, add credence to his
version of what transpired inhis conversa
tions with NRC Officials.

GAO Special Report (April 22, 1988) at 12.

I'n remarkable contrast to O's findings and innuendo, the
GAO Speci al Report of April 22, 1988 reports that, "When inter
viewed, Stello and Denton's account of the events coincided with

Wite's version of what transpired in the tel ephone calls of
March 20, 1986." Id.

(Cont i nued)

01 Report at 41-42. The transcript of M. Wite's interview and
the dat.e of the call denonstrate that it had no rel evance what so
ever to-the preparation of the March 20 or June 5, 1986 |etters.
I'ts inctusion is particularly remarkable inview of the onission
of extepsive material information.
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H 01 focuses on the June 5, 1986 letter sent by TVA to the
NRC. 01 concludes that this letter was willfully and materially

false. See 01 Report at 52, 55. One of the bases for this con
clusion is the fact that the June 5 letter repeated the conclu
sions of the March 20 letter, a fact which is true but, as set
forth elsewhere herein, does not lead to a concl usion of fal se
representation. Another criticismof the June 5 letter is that

it misrepresented the so-called Lundin effort, which al | egedl y
“was not intended to, and could not have determ ned conpl i ance or
non-conpliance with Appendix B, even within the boundaries of the
NSRS perceptions." ld. This allegation is incorrect.

M. Lundin was an enployee of Stone & Webster who was asked
to participate in the March 20 letter preparation. W cannot
address all of the documents on which 01 relies to chal | enge the
so-called Lundin effort because TVA (and M. Lundi n) have been
denied access to two of the referenced exhibits, the Staff Spe
cial Inspection Report and M. Lundin's transcript of February
26, 1987. However, we do have access to two of the cited tran
scripts, and what we can do, once again, is address testinmony in
those transcripts that is onmtted fromO's Report.

The June 5 letter states that the so-called Lundin gr oup8/
conducted "a review of each one of the [NSRS] perceptions.” The
evidence indicates that this in fact is what the Lundin group
did. The basis for O's quarrel with this statement is unc|ear
howe.,er, it appears to be based on a di sagreenent with the extent
of that review Any such disagreenment certainly does not convert
the sentence into a material false statenent.

In his February 7, .986 nenorandum that nenorializes the
work of the Lundin group, M. Lundin stated:

(The Lundin group] reviewed draft responses
to [NSRS] concerns, contacted the people in
vestigating and responding to the concerns,
interviewed site personnel involved in the
activities mentioned in the concerns, re
viewed pertinent docunents, and perforned any
other activities deemed necessary to validate
the responses to the concerns and net hods
used to devel op the responses. They al so,

W th the assistanco of NSRS personnel, re
viewed sone of the investigations used to
devel op the NSRS concerns.

I/ For a discussion of the Lundin group's qualifications, see
Conment Three, Section |, infra.
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Based on his review, the Lundin grouyp concluded, "No activities
were noted, nor information rece?ved? whi ch woul d be consi dered

to be innonconpliance with 10 CFR 50, Appendix B "

I'n addition, M. Huston, who along with M. Kelly organized
the Lundin group, provided this description cf the group's pur

pose:

M/ understanding was their charge was to go
out, take a look at the material that was
being prepared by TVA in response to the 11
perceptions; inaddition, to look at the ac
tivities that were ongoing inthese areas, to
make sure that they didn't see any najor dis
connects betweeen what TVA was doing in the
field and what was normal practice in their
experi ence.

01 Interview of Huston, March 4, 1987, at 78. M. Huston was

, hen asked whether, on the basis of the Lundin group's efforts,
he was confortable with assuring the NRC that there had been no
pervasive breakdown and that the overall QA Programwas in com
pliance. H's response was, "Yes, sir." Id. at 79. In short,
while 01 cites M. Huston for the proposition that the Lundin re
view could not have determ ned conpliance with Appendi X B, in
fact M. Huston testified just the opposite. See id at 127-28

M. Kelly, the Manager of QA elaborated further on the
Lundin group's purpose:

W started it (the Lundin effort] primarily
to calibrate the information, to see if it
was valid, and the Lundin report or letter is
couched in those terms, what they did and

that they found things in process and t hey
did not find any probl emns. It was a very
vital link in nmaking the determ nation that
what we had was valid. W could not have ac
cepted the line organization's jnput as bei ng
totally reliable without testing it.

01 Interview of Kelly, March 3, 1987, at 41-42. Inhis testi
mony, M. Kelly then questioned his interrogator, 01 technica
assistant Mark Reinhart, for suggesting that this description was
necessarily at odds with the statenent in the June 5 |etter. Id.

Wiile we cannot attest to the accuracy of 01's charac
terizaiton of the Staff Special Inspection Report, 01 does not
deal with its own characterization jn addressing the issue of
what the Lundin group did. Specifically, at pages 14-15 of the
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01 Report, citing the Special Inspection Report, 01 states that
"the SWEC outside group (the Lundin group] reviews focused pri

marily on the technical position responses al ready prepared by
the line organization." These responses were "in areas covered

by the NSRS Perceptions."”

Thus, even the Special |nspection Report describes the
Lundin effort as a review and test of the NSRS perceptions (albe
it not, intheir view, an adequate one), as asserted in the June
S5 letter. That statenent is correct.

In short, 01 has not accurately characterized the totality
of the evidence on the issue of what the Lundin group did.

| . 01 also challenges the June 5, 1986 letter for its ref
erence to the Lundin group's "significant and extensive nuclear
QA experience." 01 Report at 47. First of all, 01 misquotes the
June 5 letter. The June 5 letter stated that the Lundin group
had "significant and extensive nucl ear QA experience in the areas
questioned” (enphasis added). 01 itself inplicitly acknowl edges
that two-thirds of the group had significant QA experience. 01
Report at 47. Furthernore, contrary to O's apparent under st and
ing, the letter did not say that the Lundin group necessarily
worked in QA Departnents. " Rel evant QA experience can, even nore
appropriately, be obtained from actual project experience. As
M. Lundin stated in his February 7, 1986 merorandum on the

Lundin effort,

(The Lundin group was] selected on their

know edge of the engineering, construction,
qual ity assurance, and regul atory processes
required for nuclear power plant |icensing in
the current regulatory environment. Al are
presently, or have been recently assigned to
near-termoperating plants and have all par
ticipated in simlar investigations of jden
tified issues and the devel opnent of re
sponses to those issues.

The June 5 description of the Lundin group fully conports
with the follow ng description of the 9,oup by M. Huston, who

assisted M. Kelly in selecting the :--up:

Sone of them in fact, were people who worked
for me in Field Quality Control. W pi cked
people that were at NTOL(s] who wer inthe
field today, and we didn"t pick the super -
necessa'ily the supervisor, we picked the
peopl e who were down in a QA QC progr am wher e
the rubber neets the road in the construction
of the plant

- 23-



01 Interview of Huston, March 4, 1987, at 77.

I'n sunmary, the 01 Report misrepresents the record

COWENT FOUR: 01 FAILS TO CONSI DER HI GHLY
MATERI AL EVI DENCE

Inthe middle of its Report, 01 notes, in assing, the exis
tence of the affidavits of Ngssrs. Ei senhut, Vollner and
OA'shinski. 01 Report at 25. But the substance of the affidavits
are never discussed.9/ These three individuals were senior NRC
experts and nanagers who held positions with significant over
sight responsibility for TVA in the very time frame in question
M. Eisenhut, for exanple, was the Deputy Director of the NRC s
Office of Nuclear Reactor Regul ation (NRR) who signed the two
letters that prompted TVA's March 20 and June 5, 1986 responses.
Al three gentlenmen were active participants on the Senior Man
agement Team (SMM), the NRC group managi ng NRC s regul ati on of
TVA. Not only did 01 ignore the affidavits of these rateria

Wi tnesses, but 01 did not even interview these forner seni or NRC
staff officials who were each significantly jnvolved in events
leading up to and followi ng issuance of the March 20 letter.

This onission is extraordinary, particularly in view of the fact

2/ In his April 21, 1988 testimony before the Subconmittee on
Oversight and |nvestigations, M. Hayes feebly attenpted to ra
tionalize his deliberate onmission of tnis material evidence as
unnecessary, on the remarkable basis that 01 began with the pre
sunption that the March 20 letter was materially false. Tran
script of Hearing on the NRC s Oversight of the TVA Before the
House Subconmittee on Oversight and I nvestigations (House Tran
script), Apr. 21, 1988 at 32-33. At best, this s ridicul ous.
The affidavits bear directly on the issue of whether W t nesses
testinmony on the neaning and scope of the letter is reasonabl e,
Moreover, if 01 had only been investigating whether Admirel Wi te
intended to say what he in fact said, the entire i nvestigation
could have consisted of a one-page interview with the Admral
who woul d have said, "Yes." M. Hayes' statenment does not nmke
it so. In fact, 01 spent many nonths and untold dollars trying
to determ ne what the March 20 |etter really nmeant, what it was
intended to nean, and how it was understood. For exanpl e, how
can you conclude that words in a letter "obfuscate" without fi-st
determ ning what they nean and whet her their nmeani ng is correcc?
And, after all, if the words in the March 20 letter were not es
tablished to be false and nuaterial, whether thvy were willful

would itself be inmaterial
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that none of the affiants believes that the letter contains a m
terial false statenent.

A. Affidavit of Darrell Eisenhut

M. Eisenhut currently is a Vice President of NUS Corpora
tion. He left the NRC in 1986 after working there for 18 years.
At the time he left, he was the Deputy Director of NRR The
January 3, 1986 letter from NRC that pronpted the March 20 re
sponse was signed by M. Eisenhut, as was the NRC s My 15, 1986
response to the March 20 letter. In 1985 and 1986, M. Eisenhut
served on NRC's SMI, the NRC staff management group responsible
for overseeing TVA. There were abcit half a dozen menbers of the
SMI, including M. Hayes.

Inhis affidavit, M. Eisenhut states:

i . The March 20, 1986 letter was "not capable of nislead
ing a reasonable agency expert" -- the applicable |egal standard
for materiality. Virginia Electric & Power Conpany (North Anna
Power Station, Units 1 and 2), CLI-76-22, 4 N.R C. 480 (1976),
aff'd, 571 F.2d 1289 (4th Gir. 1978), cited in52 Fed. Reg. 49362
(Dec. 31, 1987) (discussion of NRC's revised policy on com
pl eteness and accuracy of information, including material false

statenents).

ii. The January 3, 1986 letter requesting TVA to respond to
NSRS perceptions could well have been understood by TVA (as it
was) as being a limted irquiry focused on what the facts behind
NSRS perceptions would cause TVA to conclude about current reg
ulatory conpliance with Appendix B. |n short, M. Eisenhut un
derstood that the January 3 letter need not have been understood
as an all-enconpassing inquiry about Appendix B generally, past
and present, at \Wtts Bar, as some (e._., 01,) apparently have
interpreted it.

iii. Prior to sending the March 20 letter, in an NRC public
meeting on March 11, 1986, M. Wite testified that his letter
woul d not address QA nmatters at Watts Bar that had occurred in
the past; no one at NRC voiced any objection to white about this
approach. Inshort, M. Eisenhut is suggesting that to accuse

Ite of wrongdoing now for it (which 01 is doincj) is unreason

abl e.

,iv. The March 20, 1986 letter itself acknow edges that
problems existed at Watts Bar and that TVA's technical review of

the NSRS issues was continuing.



B. Affidavit of Richard H Voll ner

M. Vollnmer currentl is Vice President of TENERA, a nuclear
consulting firm M. Vollmer left the NRC in 1987. Wiile at the
NRC, Vollmer was the Chief of the QA Branch from its formation jn
1972 to 1976; Director of the Division of Engineering of NRR from
1980 to 1985; Deputy Director of Office of I nspection and En
forcement (1&E) from 1985 to 1986; and Deputy Director of NRR
(replacing Eisenhut) from 1986 to 1987. During the tine
M. Vollner served as Deputy Director of I&, |& was the group
within NRC responsible for QA matters. M. Vollner also attended

SMI' meetings, generally on behalf of the Director of |& and t hen
inhis capacity as the Deputy Director of NRR

In his affidavit, M. Vcllner states:

i, The March 20 letter does not constitute a materi al
fal se statenent.

ii.  The March 20 letter is a reasonable response to a dif

ficult question that had been posed by NRC to ' TVA. It acknow
edged that many problens existed at Watts Bar, but concl uded t hat
overall, things were generally under control.

iii. Qher senior nenbers of the NRC Staff shared M. Vol |
mer’s view about the reasonabl eness of the March 20 letter.

v, There were NRC Staff members who, because of their
"rigid and incorrect interpretati on of Appendi X B" felt that Ap
pendix B could not be met at a facility at which mul tiple prob
lems were surfacing. M. Vollmer, who is hi ghly expert on QA and
extrenmely know edgeabl e about TVA, believes the ri gid view of
conpliance with Appendix B is tichnically incorrect.

V. Substantial pressure was placed on the NRC Staff by
Henry Mers, of Congressman Udall's staff, about the March 20
letter. The NRC Staff felt continui Nng pressure from M. Mers
and was concerned about being subject to Congressional criticism
M. Mers frequently called M. Hayes, anmong others, with allega
tions relating to TVA's nuclear program

Vi . After initially focusing TVA's attention on the issues
underlying NSRS perceptions, to which TVA responded on March 20,
NRC subsequently, by letter dated May 16, 1986, broadened its in
qui ryof TVA to include other related issues, elg., TVA enpl oyee
concerns. One can infer fromM. Vollner's statement that to
hold TVA or Wite accountable for allegedly maki ng a very broad
statenment in the March 20 response, would be incorrect and there
fore inappropriate. M. Vollmer was "not at all surprised" by
TVA's June 5, 1986 response to the NRC s May 16 letter, including
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the expression in the June 5 letter of some uncertainty about
whether TVA and the NRC Staff were both addressing the same ques

tion.

vii. M. Hayes was personally involved inand well aware of
the fact that there were ongoing NRC staff discussions, e.g., SMI
meetings, concerning what conpliance with Appendix B neant, and
what the March 20 letter neant. One can infer from M. Vollner's
statement that M. Hayes clearly knew what M. Vollner (and prob
ably Messrs. Eisenhut and.d shinski), thought about these issues,
viz., that there was no material false statement here. M. Hayes
failed to instruct his investigators to interview these naterial
Wi tnesses, whose views were not inagreement with his precon
cei ved concl usions.

C. Affidavit of John A. A shinski

M. Qshinski currently is enployed as General Manager for
Nucl ear Energy Consultants, Inc. M. O shinski spent appr oxi
mately 9 years at the NRC and 10 years inthe U.S. Navy's nucl ear

program  He was Deputy Regional Administrator, Region Il, at the
time he left the NNC. M. Qshinski was a nenber of the SMI and
was assigned full-time to TVA activities. Al Region Il-oased

i nspectors assigned to TVA activities reported to him In short,
M. Qshinski was very know edgeabl e about TVA.

In his affidavit, M. dshinski states:

i He did not and does not believe the March 20 letter
contains a material false statenent.

ii. The March 20 letter could not possibly have misled NRC

iii. The March 20 letter did not obfuscate the fact that
there were problens at Watts Bar.

iv. There can be nunerous regulatory violations at a pl ant
and the plant cai, stili be in overall conpliance with Appendi x B.

V. At the time of Conmissioner Asselstine's briefing by
NSRS in Decenber 1985, NRC knew nore about allegations surfaci ng
at TVA than did TVA because the allegations were confidentially
provided to NRC and certain nenbers of Congress, and yet the NRC
did noi have information that had caused it to conclude that
Watts Bar was not inoverall conpliance with Appendix B.

vi.  TVA could not have provided a response to NRC s January
3 letter which would have been well-received.
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The subject that TVA had been asked to
address was highly politicized; no matter how
TVA answered the letter, its answer would
have caused a significant debate within the
NRC, and anong TVA's critics at the time. In
short, 1 do not think that the January 3 |et
ter was a very fair letter, and | believe

that others in the NRC shared ny view about
the virtual inpossibility of TVA resolving

the issue raised i.ithe letter inan _
uncontroversial manner. (d shinski Affidavit
at ¥ 8.)
vii. TVA's approach, in its March 20 letter, was reasonable.
viii. TVA had no choice but, in sonme manner, to linit

its answer. TVA appropriately did so by addressing only the
issues the NSRS staff had identified to support their percep
tions.

In sunmary, the 01 Report is fundanentally flawed in its
failure to address in any manner the affidavits of Messrs.
Vol | ner, Eisenhut and d shinski

COMMENT FIVE: 01 MATERIALLY DI STORTS THE RECORD
BY TAKI NG STATEMENTS OUT OF CONTEXT

Inits review of the March 20, 1986 letter, 01 has focused
exclusively on the followi ng single sentence:

On the basis of a review of the issues identi
fied in the NSRS Perceptions, as reflected in
the enclosure, | find that there has been no
pervasi ve breakdown of the quality assurance
(QA) program that problenb have been identi
fied, and that TVA has renedied or will renedy
all identified design/construction deficiencies
and nonconpl i ances, and that accordingly, the
overall QA program is inconpliance with 10 CFR
Part 50, Appendix a.

The 01 Report totally ignores the very next sentence in the |et
ter which necessarily inplies a recognition by TVA and Admira
Wite that "the nanagenent and nmanagenent controls of all TVA
nucl ear power programactivities, including those lor A" require
enhancement (enphasi s added). In short, TVA and Adnmiral white
expressly recognized inthe March 20 letter that TVA's nmanagemnent
of QA was not what it ought to be. (In fact, it was public
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know edge that Admiral Wiite had cone to TVA because of the need
for enhanced nmanagement and nmnagenent controls of all TVA
nucl ear power activities, including those for QA)

Furthernmore, the next paragraph in the March 20 letter
which was also entirely ignored by 01, explicitly states that the
QA program effectiveness "at Watts Bar inparticular" would re
ceive "further exam nation," and that the "exami nation of QA ac
tivities within the nuclear program including those at Watts
Bar, ... will focus particularly” on NSRS concerr about "inef
fectiveness of corrective actions, and managenent inplenentation
of those actions, to prevent the recurrence of design/coT:struc

tion deficiencies and nonconpliances". These very strong quali
fications necessarily make the sentence focused on by 01 tenta
tive -- and, patently, deliberately so. Yet 01 is

i nappropriately silent on these qualifications.

It is ironic that the 01 Report contains an Investigator's

Not? griticizing TVA for failing to explicitly state that the
only” aspect of the overall perceptions reviewed by the pre

parers of the enclosure were the 117 exanples of enployee con
cerns provided by NSRS. 01 Report at 19. Yet 01 fails to inform
the Commission that the "only" sentence evaluated by 01 in its
Report is the single sentence quoted above. 01 fails to call to
the attention of the Conmi ssion the contents of the bal ance of
the letter. The only exception to this omission is on page 21 of
the Report, where 01 refers to other portions of the letter in
order to facilitate an inplied charge that M. Wite's acknow
edgenent of problems with the corrective action programwas in
consistent with the basic positijn taken in the letter. But this
acknow edgment was an integral and material part of the basic po
sition taken inthe letter!

Thus, for exanple, 01 begs the question when it suggests
that M. Wiite and his advisors shculd have ref'e,.ted in the
March 20 letter what they |earned during the Novenber 1985 man
agement assessnent of TVA s nucl ear program and the January 1986
Stone & Webster listing of issues/concerns at TVA. 01 Report at
32-35. The March 20 letter specifically answered the NRC s
January 3 letter within the terms invited by the January 3 letter
and as specifically spelled out in the March 20 letter -- wth
reference to "the issues identified in the NSRS perceptions."

At the. same tine, the March 20 letter reflects the fact that Ad
mral Wite and his advisors knew that the effectiveness of the
QA program a. Watts Bar would have to be enhanced and said so to

t he NRC.

In summary, the 01 Report is fatally flawed by its un
justified focus on a single sentence taken out of context in a

four paragraph letter.
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COW ENT SI X: 01 ATTRI BUTES KNOALEDGE AND WRONGDO 1! G
TO ADM RAL WHI TE W THOUT ANY SHOW NG OF
H'S KNOALEDGE OR | NTENT

The 01 Report concludes that M. Wite knowingly and will
fully subm-itted nmaterial false statements inhis letters to the
NRC. ~ When NRC brings such charges ag~ainst an individual, it
woul d be appropriate and fair to show that the individual knew
that the alleged false sta tements were untrue. The 01 Report is,
at best, a potpou~rri of background materials, selective quota
tions and, primarily, Paraphrases from certain interviews. It.
references all sorts of individuals, only some cf whom actually
participated inthe preparation of the letters. Nowhere is there
a clean delineation of what Mr. White presumab'~y knew or under
stood, as opposed to what others may have known.

For exanple, the 01 Report colloquially sumrarizes or para
phrases dozens and sonetines hundreds of pages of transcripts and
docunentation. It does so with virtually no specific citation~s
to the record. See e~. 01 Report at 16-19 (description of
*Sequence of Drafts and Significance of Draft from Non-TVA Attor
ney George EDGAR'); 01 Report at 35 (description of "ERG Wl ding
Review'); 01 Report at 38 ("Conparison of Requirements of Appen
dix 9 with known deficiencies at WBNP"). A conspi cuous exception
to this sloppy approach is its lengthy quotation from a |S85
Stone & Wbster document which it uses to attribute inproper mo
tives to Admiral White. 01 Report at 32-33. 01 never nentions
the fact that Admiral Wite had never seen the internal Stone &
Webster document in question until it was shown to him during his
01 interview, nor isthere any showing that M. Wite had any
personal know edge of the substance or contents of the Stone &
\ebster docunents. See 01 Interview of Wite, July 14, 1987, at
27-29, 43-75 (e.g., "I've never seen this, it was never mentioned
to me by M. Burns or the other people on that team")

01's attribution to Admiral Wite of know edge, at the tine,
of the oDraft results of this [Stone & Wbster] assessnment,* par
ticularly its identification of "a number of quality related
problems,” flies inthe face of the record, as we know it. Dur
ing his 01 i.ferview, Mr. White was shown a compilation of more
than 100 pages of documents. M. Wiite had never seen the
Stone & Webster docunments before. |d. After looking at them
Mr.  Wh-ite did determine that the compilation was not sequential;
that 'is, pages were missing, and a number of different documents
were together inone heap. JU id. at 58.

The 01 investigators fully understood that Admiral Wite was
unfamliar vith the documents. Neverthel ess, th% persisted in
asking him nunerous questions based upon them e record that
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resulted established that alnost all of the statenents
docunent of particular interest to the investigators we
unfamliar to Admral Wite.lQ As M. Wiite observed,

10/

| engt hy exchange between the 01

You know, | don't know when that was prepared

or who prepared it or what. B't I wasn't in
volved with the marketing and this |ooks Ilike
a marketing docunent, frankly . . . And |

wasn't involved with the marketing. It's not

at all strange to me that they wouldn't have
come to me with a marketing docunment. |

woul dn't have reviewed it. | had nothing to
do with marketing. | refused to be involved

w th marketing.

The following excerpt fromthe record is illustrat

inwhich M. Wiite reflected a |ack of know edge cf the
technical information contained in the Stone & Wbster

O

MR MJRPHY: If you look at the highlighted areas,
if you find any itens that are famliar to you
fine, if not, so state it.

MRVWHITE: Al right. On page 7, paragraph E,
Vel ding Programs (Tab E), it's highlighted, the
first three bullets and none of that is faniliar
to me. On page 8, Ill(a), second bullet is high

lighted and that is -
MR MJRPHf: What is that?

MR VWHTE:  "Operating unit planning generally
weak. No integrated plarning and new construction

at Watts Bar," is not famliar to ne.

Page 9, paragraph D, labelled "Qhers", the second
and third bullets are highlighted. Am | doing
this properly?

MR MURPHY: Fi ne.

MR WHITEE The first one is, "NSRS activaly sig
nificant. Evident that QA not working; no other

communi cation safely valve exists." |'ve not seen
t hat . | don't understand what it nmeans now.
(Etc.]

Interview of Wiite, July 14, 1987, at 59-60
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I d. at 64, see also 01 Interview of Wegner, July 22, 1987, at 22
(-description of Wite's disinterest in Stone & Wbster marketing

efforts).

The 01 Report's avoidance of this testimony - whether de
| iberate or mistaken . isfurther conpounded by its use of the
Stone & Webster docunments to establish know edge by Adnmiral Wite
at the time of "quality related problens" at TVA ~ See 01 Report
at 32. M. \Wite repeatedly explained on the record his perspec
tive at the time. 01 ignores this testinony, also. See, e.g.,
01 Interview of Wite, July 14, 1987, at 68 ("Wwether or not the
topic of QA or something else specific was discussed, what |'m
saying isl don't recall it. | was focusing, remenber, on a cou
ple of things; one being management and the second, |earning as
much as | could about the commercial industry."): Tr. 68 (" But
your question iswas quality assurance some big thing? | don't
recall it as being ... What :'m saying is | didn't focus on
3uality assurance, up here, as the mpjor problem Cearly |
idn"t.") 01 tries to attribute specific know edge of QA prob
lems to H. white by stating that "WHI TE participated in evening
briefings with the (Stone & Webster] Assessnment team" 01 Repor t
at 32. But the know edge gained by M. Wite at those meetings
inno way related to "conpliance with Appendix B': it was a much,
much mnore general, broadbrush knowledge.  As H. White explained:

MR MJRPHY (the 01 Investigator]: Are you
famliar with the findings of that particular
(Stone & Webster] review?

MR WHTE  Ingeneral, yes.
MR 14URPHYi: Could you relate them to us?

MR WHTE | have to first say when | say in
general, |'mviewing it fromny vantage point.
Wiich was really looking at management, | eader
ship, norale, the type of things that you m ght
expect from ny Prew ous command positions inthe
Navy that | would be famliar with the observation
of people in that regard.

So | would say that certainly one of the pri
nory inpressions that | formed was that there was
a lack of what | would call |eadership at the t op,
a lack of adequate direction. There seened to be
very poor norale ina nunber of locations. |'d
say those are the primary inpressions that |
formed. The other problems, to me, seened to stem
from those overall issues
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.. .You know, nmnagenent being the overall
thing, there were problems as | say that stem from
that. |1'm sure quality assurance would have been
one of them | didn't focus, frankly, that nuch
on those technical issues much due to |ack of
know edge of what the standards in industry were.

MR MURPHY (the 01 investigator]: But you
6 Vit get involved inthe technical issues.  |Is
t it what you're leading up to?

M WHTE Onh, no, | wouldn't say not in
volved. Perhaps | can be of nost help if I talk
about - \ell, first let me talk about quality as
surance, but let me also talk - Wen you say
technical issues, let ne give you a couple of ex
anpl es because maybe that's the best way.

we're visiting Sequoyah and di scussions were
taking place between M. Wegner, nyself, M. Mles
and the site director, M. Abercrombie. |, frank
ly, wasn't asking many questions at that point,
but for exanple, M. Wegner would |ook at M.
Abercronmbie and start talking about the 7902's and
7914"s.  And frankly, 1'd pull out a 3x5 card and
wite 7902 and 7914, So afterwards, | woul d say,
"What were you guys talking about?" Those were
technical issues inwhich they responded and |
forget the overall sense of the issue. That's the
kind of thing when | say technical issues.

Inquality assurance, as an exanple, | recall
at Sequoyah neeting with - | don't recall the
individual's name - but it was kind of a site QA

manager and |!istening to the questioning by both
M. Mles anJ M. \Wegner of that individual about
QA | don't know because | can't clinb into M.
Vegner's mind to know, you know, what real QA

I SSUES were comng out, | formed judgnment of man
a~ement issues as a result of that. T formed
judgment that this was an individual that had been
ut inthe position at Sequoyah that | viewed
ased on ny knowl edge at the time as being respon
sible for Quality assurance at Sequoyah and that |
felt that if 1 were to put himinthe pl ace, |
woul d have trained him | would have sent himto
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school, | would have done sonething to put him in
the place. Nothing against the individual. He
seened a conpetent individual, but | just woul d
have done it differently.

So those are the kind of inpressions that |
formed when | thought of QA

.. . In other words, | don't ever recall in
any of those meetings, one of the persons saying
*Look, we've never seen this problem before.” This
Isunique to TVA" It was rather like inthe dis
cusssions, it would be, "Wll, let me tell you
what they're doing." And then they woul d nention
some plant that they had seen before or plants and
they'd said. "That's what they were doing." And
sonetimes they would say, "Look, there's a better
way to do that. That's an acceptable way, but
there's a better way." So it was that Kkind of
t hi ng.

| didn't come away with the inpression that
there was anything fatal inanything that had been
found. = Serious nmeans to ne, you know, sonething
fatal isabout to happen. | never came away with
that inpression. | came away with quite the con
trary, that these problenms that they found here
existed existed at other places and had been
sol ved at other places.

01 Interview of Vite, July 14, 1987, at 17-20, 32.

I nshort, it isgrossly inadequate, not to mention outra
geously unfair, for 01 to attribute know edge and intent to Admi
ral Wite without any evidentiary basis for doing so. It is
whol Iy inappropriate” to accuse an individual of wongdoing in
these circumstances, particularly a man with an inpeccable record
of achievenent, public service, and integrity.
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USES OF "PERVASI VE BREAKDOWN' BY NRC

Georgia Power Co. (Vogtle Electric Generating Plant, Units 1
and 2), ALAB-872, 26 N.R C. 127 (1987) (totality of

di screpant situations do not indicate a pervasive breakdown
of Applicants' quality assurance progran.

Arizona Public Service Co. (Palo Verde Nuclear Generating
Station, Unit 2), DD-86-8, 24 N.RC. 151 (1986) (in the ab
sence of a pervasive breakdown in communication, the
initiation of show cause proceedings is inappropriate).

Carolina Power & Light Co. (Shearon Harris Nuclear Plant),
LBP-86-11, 23 N.R C 294 (1986) (the "pervasive failure" or
"breakdown" portion of the test typically is applied in the
context of alleged specific QA deficiencies).

Commonweal th Edi son Co. (Braidwood Station, Unit Nos. 1 and
2), LBP-86-12, 23 N.R C 414 (1986) (isolated failure by one
contractor does not represent a pervasive breakdown in the

Applicant's QA program.

Union Electric Co. (Callaway Plant, Unit 1), DD-86-2, 23
N.R C 97 (1986) (it is necessary to determ ne whether the
concerns, taken individually or as a whole, constitute a
pervasive breakdown in the Licensee's operations quality as
surance program .

Phi | adel phia Electric Co. (Linerick Generating Stati on,
Units 1 and 2), ALAB-819, 22 N.R C. 681 (1985) (the requi
site reasonabl e assurance exists if construction errors are

corrected, and there is no showing of a pervasive breakdown

in Q).

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
ALAB-813, 22 N.R C. 59 (1985) (although there were some QA
deficiencies, they did not ampunt to a pervasive breakdown).

Loui si ana Power & Light Co. (Waterford Steam Electric Sta
tion, Unit 3), ALAB-812, 22 NNR C 5 (1985) (breakdown was
not so pervasive as to raise a legitimate concern about
o'erall plant safety so as to raise serious doubts about the
overal | safety of the plant).

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
DD-85-9, 21 N.R C. 1759 (1985) (although the Board found
problems in the inplementation of the QA program these
problems did not indicate a pervasive failure or breakdown).



10.

11.

12.

13.

14.

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
DD-84-16, 20 NR C. 161 (1984) (Licensee's QA and QC pro
grams generally satisfy NRC s requirenents despite petition
ers' contentions that relief is warranted because avail able
evidence denonstrates a continuing and pervasive breakdown
inthe QA program for design and construction of Catawba).

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
LBP-84-24, 19 N.R C. 1418 (1984) (although there are viola
tions of the QA program and Appendix B, there is no perva
sive failure or significant breakdown).

Washi ngton Public Power SupplV System (WPPSS Nucl ear Proj ect
No. 2), DD-84-7, 19 NNR C. 899 (1984) (while the Construc
tion Appraisal Team (CAT) found hardware deficiencies, it
did not perceive these deficiencies to represent a pervasive
managenent br eakdown) .

Union Electric Co. (Callaway Plant, Unit 1), ALAB-750, 18
N.R C. 1205 (1983) (specific QA deficiencies are not indica
tive of any pervasive pattern of QA breakdown).

Union Electric Co. (Callaway Plant, Unit 1), ALAB-740, 18
N.R C. 343 ¥1983) (in determ ning whether there has been a

pervasive failure to carry out the QA programi the issue is
"whether there has been a breakdown in quality assurance
procedures of sufficient dinmensions to raise legitimte
doubts as to the overall integrity of the facility and its
safety-related structures and conponents').
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Attachnment C

COMMAENTS ON 01' S TESTI MONY

This attachnment brings to the Conmission's attention several
serious errors in0l testimony on this matter which further con
firm our concern about the. selectivity and misrepresentation of
the record inthis case. Qur reviewof a March 1, 1988 Conmis
sion neeting transcript on the subject of the 01 investigation on
the Appendix 8 matter indicates that cne of the 01 investigators,
with the apparent know edge of the Director of 01, provided mate
rially incorrect information to the Conmission. 01 also nisrep
resented the facts inthis case inMrch 21, 1988 testimony
before the House Subconmittee on Oversight and Investigations.

The following comments are based on a very limted review of
01 testimony on the Appendix B nmatter. W do not yet know the
accuracy of other relevant 01 statements.

A. 01 Testinony before the NRC

On March 1, 1988, the Director of 01, M. Hayes, and M. Dan
Mirphy, one of the 01 investigators assigned to this case,
testified befora the Conmission. one of the subjects that was
di scussed during that meeting was 0l's decision to elect to pre
maturely stop the interview of a witness 01 had subpoenaed in
February, 1988 because of the presence of "Steve White's attor
ney" at the interview  Transcript of Commission Meeting of
March 1, 1988 at 40 (testimony of Hayes). M. Hayes and
M. Mirphy characterized the attorney inquestion as TVA and Ad
miral White's attorney. Jd. at 38, 40 (Hayes); j4. at 41-42
(Mirphy). During the discussion which ensued, the follow ng
three questions and answers were stated on the record:

C0441SS! ONER CARR:  And who asked him
(the attorney) to be present?

* MR_ MURPHY:  That question - we don't
know. The question was asked very clearly -

. COM SSIONFER CARR: But this was a sworn
wtness and it was an attorney that the wit

ness had also requested, even though it was a
TVA attorney?

MR MURPHY:  How the attorney got in
volved we're not sure. There's a series of

questions -



COW SSI ONER CARR: You nmean you knew
before you vent that she yes going to be
there? How did you know that?

MR, MJRPHY: W had tal ked with her. W
have contact with -

COW SSI ONER CARR: Well, is she his at

torney?

MR, MURPHY: She's a TVA attorney.

COW SSI ONER CARR: Wll, is she also
his attorney? | understand |awers have nore
t han one case.

VR, MJRPHY: No. In our view we did not

think she was his personal attorney.
Transcript of March 1, 1988 Conmi ssi on Meeting at 42, 43, 44.

In fact, the sworn statenment of the subpoenaed witness in
this case directly and unequivocally refutes O's testi nmony to
the Conmission. During his interview, in response to Investiga
tor Robinson's questions, the witness, an Ebasco enpl oyee, stat

ed:

Q Now regarding the representation,
M. Crnich, to your know edge, is Ms. Bauser

your personal representative at this inter

Vi ew?
A Yes, she is.
Q Did you select her on your own or was

she selected for you?
A | selected her purely on ny own.

Q. Briefly describe how that selection pro
cess took place, if you woul d?

A Vell, | announced or -- | discussed this
situation of my being interviewed with our
Ebasco attorneys, and in di scussing who
should represent me | had the choice of
choosing the Ebasco attorney, a private at
torney sonewhere else, and Ms. Bauser.



| selected Ms. Bauser purely on the rea
son that she was famliar wth this whol e
situation, knew nost about it, and | felt
very confortable with her - | had worked
wWith her at TVA knew of her, felt very com
fortable having her represent ne.

01 Interview of John Crnich, Feb. 10, 1988, at 6-7. See also id.
at 12 (statement of attorney that she was *unaware of any issue
what soever that would be a basis for even a potential conflict in
the case of M. Crnich, nuch less an actual conflict";) id.at 18
(statement of attorney that, *I do not understand the basis for
the objection. Mr. Crnich has expressed both to you and to me
his personal desire and his strong desire to have me represent
him inthis interview | cannot fulfill or execute ny
responsibilties as an attorney if | were to agree, as you re
quested me before the interview began, to leave the room during
M. Cnich's interview. That would sinply be i nderogation of ny
responsibilities as counsel and | am not pernitted to do that.

S0, | want to make it absolutely clear that | want to facilitate
our process, Mr. Crnich wants to cooperate with your process,

ut we cannot do so ina manner which does not provide M. Crnich
with adequate representation.")

A transcript of the interview in question had been made and
M. Hayes personally addressed the matter before the Conmission.
Yet M. Hayes remmined silently acquiescent to M. Mir phy' s char
acterization and onmission of the facts. That characterization
was m sl eading at best.

B. 01 Testinony Bef ore Congress

InApril 21, 1988 sworn statements before Congr essman
Dingel|"s Subcommittee on Oversight and I nvestigations, M. Hayes
again testified about this case, as did several of the 01 inves
tigators. See Transcript of Hearing on the NRC s Oversi ght of
the TVA, Before_the House Subconmittee on Oversight and jnvesti
gations (House Transcript), Apr. 21, 1988. W have not reviewed
the transcript of the April 21, 1988 Congressi onal hearing inde
tail. However, from our cursory review, it is apparent that 01
made a number of misrepresentations about the record in this
case.

First, inresponse to a question from Congressman Dingel |,
01 Investigator Mirphy nade the fol |l owing nisstatenent:

MR DINGELL. And M. Vhite also stated
that Hugh Thonpson told him he was satisfied
with the contents of the March 20 letter, but



M. Thonpson told the investigators at 01
that he told M. \Wite that he was not
satisfied with the content and thought it was
an inappropriate |etter. |Isthat a fair

st at ement ?

MR MJRPHY. That's a fair statenent,
yes.

House Transcript, Apr. 21,-1988, at 80-81.

But as Attachment B, Comment (ne (D) made clear, M.
Thonpson coul'd not even recall whether he had the referenced dis
cussion with Adnmiral \Wite, nuch less recall the details of that
conversation. M. Mirphy should have pointed this out to M.
Dingell, and his failure to do so left the record of the heari ng
on this point incorrect.

I naddition, M. Mirk Reinhart, the 01 i nvestigator's tech
nical assistant, stated that TVA had not fully answered the ques
tions pcsed by the NRC.  His conclusion was based, he said, on
the swo~n statements of Messrs. Huston, Kelly, Wegner and
Gidey. ~According to M. Reinhart, "Ingeneral, the gent | enmen
conmented that they were [looking] primarily at the program not
its inplementation, so they didn"t really do an i nvestigation as
to how the witten program was being put to use at the Watts Bar
facility." Ld at 76.

I'nfact, M. Huston testified that the March 20 letter was
based not only on a review of the QA program i nthe areas of
identified concern, but also "inplenentation of that program "
01 Interview of Huston, March 4, 1987, at 76. M. Kel 'y stated

that "inplenentation was covered." 01 Interview of Kell y, My
12, 1987, at 63-74; see al so 01 Interview of Kelly, August 18,
1987, at 62 ("I would be unlikely to try to limt it to pro

grametics, because inny opinion that wouldn't be total y -e
sponsive.”) Mr. Gridley” stated that you have to have a QA pro
gramand inplement it. "If either pafts of those fail thetn I'm
not in compliance with Appendix B." 01 Interview of Gridley,
Feb. 11, 1987, at 94. Sinilarly, M. Wegner st ated,

| f you take a given perception, if | go and |
j ust saK that the QA records are not very
good, that unto itself, if that isall |
know, | am not going to be ina position to
say whet'~er the Appendix B requirenents are
being met or not."

01 Interview of Wegner, July 22, 1987, at 128 see also id. at
174-75.



I nsummary, M. Reinhart's testinmony before the Subconmittee
on oversight and Investigations concerning the testinony of mate
rial witnesses inthis case patently nisrepresented the truth and
msled the Subcommittee.

Finally, we note that inhis April 21, 1988 testinony, M.
Hayes stated, "W feel very confident, M. Chairman, that our
findings and conclusions are appropriate based upon an objective
review of the evidence." House Transcript, Apr. 21, 1988, at 81.
At amnimm M. Hayes' confidence was ill-founded. The illus
trative comments inAttachment B establish the extraordinary |ack
of objectivity of 01's findings and conclusions, which were whol
l'y inappropriate.



