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MEMORANDUM
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Commission Request for Scheduling Comments)

In an August 13, 2008 memorandum and order, the Commission granted in part a

request by the State of Nevada for an extension of time within which to submit a hearing petition

in any adjudicatory proceeding regarding the pending application of the United States

Department of Energy (DOE) for authorization to construct a geologic repository for high-level

nuclear waste (HLW) at Yucca Mountain, Nevada.  See CLI-08-18, 68 NRC    ,     (slip op. at 5)

(Aug. 13, 2008).  Specifically, the Commission granted a 30-day extension of time (amounting to

a total of 60 days) for filing a petition to intervene and request for hearing, or a petition for status

as an interested government participant.  Id. at __ (slip op. at 5).  Additionally, the Commission

proposed to extend the deadlines for the following HLW construction authorization proceeding

activities governed by the schedule in 10 C.F.R. Part 2, Appendix D:   (1) conducting the First

Prehearing Conference, and issuing the First Prehearing Conference Order; (2) filing answers to

hearing petitions; and (3) filing responses to answers.  Id. at     (slip op. at 5-6).  In that ruling,

the Commission also requested that the Atomic Safety and Licensing Board Panel “provide

comments on the reasonableness of the current and proposed time frames.”  Id. at     (slip op. 

at 6).
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1 The Commission proposed to “extend the period for the First Prehearing
Conference from eight (8) to sixteen (16) days after the deadline for filing [responses], and to
extend the period for issuance of the First Prehearing Conference Order from thirty (30) to sixty
(60) days after the First Prehearing Conference.”  CLI-08-18, 68 NRC at __ (slip op. at 6).  

2 Pursuant to section 2.1026(c)(1), the licensing board “may delay the issuance of
an order up to thirty days beyond the time set forth for the issuance in appendix D.”  10 C.F.R. §
2.1026(c)(1).  If the licensing board anticipates that the issuance of an order will exceed the

(continued...)

Regarding the current time frame, the Panel agrees with the Commission it was

“reasonable and, indeed, advisable” to extend the time period for filing a petition to intervene

and request for hearing, or a petition for status as an interested government participant.  CLI-

08-18, 68 NRC at __ (slip op. at 5).  The Panel thus has no objection to the 30-day extension

granted by the Commission (see ibid.). 

Nor does the Panel object to the Commission’s proposal to extend the periods for 

conducting the First Prehearing Conference and issuing the First Prehearing Conference

Order.1  Based on the pre-license application proceedings of the Pre-License Application

Presiding Officer Board and the Advisory Pre-License Application Presiding Officer Board, it

appears likely that between 12 and 20 petitions containing at least 650 to 800 contentions will

be filed in response to the Commission’s hearing notice.  Given the uncertainties regarding the

number of contentions that will be filed, the quality and complexity of those contentions, and the

standing issues likely to be presented, the Panel believes that the extension proposed by the

Commission is warranted.  It bears emphasizing that, at this juncture, the Panel cannot predict

with any certainty whether the proposed extension will be sufficient for the licensing boards to

rule on the admissibility of all the proffered contentions.  Nevertheless, the Panel believes that

should the boards be unable to comply with the proposed time frames, the regulations provide

an adequate mechanism in 10 C.F.R. § 2.1026(c) for the boards and the Commission to

manage the schedule.2 
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2(...continued)
thirty-day extension permitted by section 2.1026(c)(1), it shall notify the Commission and
“provide a justification for the delay.”  Id. § 2.1026(c)(2). 

As discussed infra in text, the Panel suggests that the Commission consider modest
extensions to the proposed time frames for filing answers and responses to answers.  Extending
the time for filing answers and responses will have the salutary effect of providing licensing
boards with additional time to, respectively, review petitions and answers. 

3 Even assuming the answers of the NRC Staff and DOE only oppose 70 percent
of the proffered contentions – an estimate history suggests is extremely conservative – the
Panel still believes that the proposed time of 50 days for filing answers should be extended at
least an additional 10 days.  

With respect to the Commission’s proposed time frame for the filing of answers, the

Panel suggests that the Commission may wish to consider extending the time for answers from

the proposed period of 50 days (CLI-08-18, 68 NRC at __ (slip op. at 5)) to at least 60 days. 

The time necessary for licensing boards to rule on the admissibility of proffered contentions is

usually directly proportional to the quality of the participants’ pleadings.  Thus, answers setting

out pellucid, well-written arguments reduce the time needed by licensing boards to rule on

proffered contentions.  In the event that 650 to 800 proffered contentions are filed and the

Commission extends the time for filing answers to 60 days, the NRC Staff and the Department

of Energy (DOE) still will face a herculean task to file answers setting out well-reasoned,

adequately explained, clearly written, and fully consistent arguments opposing the admission of

contentions.3  Moreover, the Staff and DOE, like the licensing boards, will likely lose the better

part of a week after the filing of the petitions for the enormous administrative task of copying,

sorting, organizing, and binding the electronically-filed materials before the teams of attorneys

and their supporting experts can tackle the task of drafting answers.  Thus, the Panel suggests

that the Commission consider extending the time for filing answers to at least 60 days.

Similarly, with respect to the Commission’s proposed time frame for the filing of

responses to answers, the Panel suggests that the Commission may wish to consider extending
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the time from the proposed period of 14 days (CLI-08-18, 68 NRC at __ (slip op. at 5)) to at

least 45 days.  Like high-quality answers, high-quality responses significantly reduce the time

necessary for licensing boards to rule on the admission of contentions.  The Panel notes that

the response to an answer is the primary opportunity a petitioner has to defend its proffered

contentions against arguments advanced by the Staff and DOE.  Because the State of Nevada

has indicated it will proffer over 650 contentions challenging DOE’s license application, we

believe that the proposed 14-day time period for filing responses is inadequate.  Even if the

Staff and DOE only oppose 70 percent of the State’s proffered contentions (see supra note 3), it

is unreasonable to expect that the State will be able to file well-reasoned, adequately explained,

and clearly written responses to arguments opposing approximately 450 contentions in 14 days. 

Indeed, whether 45 days will be sufficient in the circumstances is questionable, but such a

period is clearly preferable, as compared to the proposed 14 days, to afford the State the

opportunity, without seeking further extensions, to provide the quality of response that will be

most beneficial to the licensing boards in making rulings regarding the admissibility of

contentions.  Accordingly, the Panel suggests that the Commission consider extending the time

for filing responses to answers to at least 45 days.

FOR THE ATOMIC SAFETY AND LICENSING        
   BOARD PANEL

                                                           
E. Roy Hawkens 
CHIEF ADMINISTRATIVE JUDGE

Rockville, Maryland

August 22, 2008

/RA/
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