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August 19, 2008

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY & LICENSING BOARD

_____________________________________
In the Matter of )

)
PROGRESS ENERGY CAROLINAS, INC. )   Docket Nos. 52-022 COL

)           52-023 COL
(Shearon Harris Nuclear Power Plant, )
Units 2 and 3) )
_____________________________________ )

NORTH CAROLINA WASTE AWARENESS AND REDUCTION NETWORK’S 
REPLY TO PROGRESS ENERGY’S RESPONSE 

IN OPPOSITION TO MOTION FOR RECONSIDERATION AND 
MOTION TO THE COMMISSION TO DENY CONTENTION

On August 14, 2008, Progress Energy filed a response to a motion for

reconsideration contained in the Petition for Intervention and Request for Hearing

(“Petition”) filed by  North Carolina Waste Awareness and Reduction Network, Inc. (“NC

WARN”) in the above captioned docket.  In its response, Progress Energy presented its

arguments why the motion for reconsideration was inappropriate and untimely, and

then, made an additional motion for the summary dismissal of one of the contentions in

the Petition.  NC WARN will address both the response and the motion to dismiss in this

reply.  

Progress Energy made its response and motion directly to the Commission, as

apparently Progress Energy had not yet received notice that the Atomic Safety and

Licensing Board (“ASLB”) had been established on the same day, although it had been



1  Progress Energy, Response, p. 3.  

2 Memorandum and Order, CLI-08-15 (July 23, 2008), (the “Order”).  
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aware that the Petition had been referred to the Chief Administrative Judge for the

ASLB.1  NC WARN is addressing this reply to the ASLB although if this matter is

deemed to be before the Nuclear Regulatory Commission (“NRC” or “Commission”),

then we would request that this reply would be brought to the Commission before any

decision is considered.

BACKGROUND

On June 24, 2008, NC WARN filed a Motion to Immediately Suspend Hearing

Notice and Request for Expedited Consideration (“Motion to Suspend”) on the grounds

that (1) the combined operating license application (“COLA”) submitted by Progress

Energy was incomplete because the lack of information on water, and (2) that although

the COLA incorporates by reference the Westinghouse AP1000 pressurized water

reactor Design Control Document (“DCD”) Revision 16, that design has not been

certified.  NC WARN supplemented its motion on July 20, 2008 with additional

information about further delays in the certification process.  The applicant and the NRC

staff responded to the motion.  On July 23, 2008, the Commission denied the motion.2

Subsequently in its Petition, NC WARN raised two contentions that addressed

similar factual and legal matters raised in the Motion to Suspend, although did so in the

context of a Petition for Hearing and challenge of the COLA, rather than to suspend the

hearing.  Contention EC-3 dealt with the water concerns addressed in the Motion to



3 Petition, pp. 46 ff.  

4  Petition, pp. 13 ff.  Note that there is a listing on p. 16 of the specific
information not contained in the COLA; those being:  the final design of the reactor
containment; the control room set up and operator decision-making procedures;
seismic qualifications for various components of the AP1000 reactors; the establishment
of fire protection areas; e. technology requirements for heat removal; human factors
engineering design throughout the plant; plant personnel requirements; alarm systems
throughout the plant; and plant-wide requirements for pipes and conduits.  

-3-

Suspend, but further raised several other serious matters beyond those raised by the

NRC staff in its decision to docket the COLA.3  Contention TC-1 dealt with the

uncertified AP1000 reactor design and operational procedures, with the additional issue

that regardless of whether the design was certified or not, the COLA was incomplete as

it does not contain information, specification or analysis on a number of highly

significant components and operational procedures for the proposed Harris reactors.4

DISCUSSION

I.  The Motion for Reconsideration was appropriately drawn to bring the
matter to the attention of the ASLB and to preserve the procedural rights of
NC WARN.  

As stated in the original Motion to Suspend and the Motion for Reconsideration,

the Commission unfortunately has not reexamined the relation of certified designs and

COLAs.  Based on the Order, the Commission appears to rely on its original appraisal

that the reactor designs would be finalized before the new round of COLAs were filed.   

The delays, caused by a series of technical difficulties with the design, have resulted in

a significantly different process than originally forecast by the Commission.  This was

discussed by the Commission in its Order at page 3 that: 
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although the Commission anticipated that applicants would first seek to
have designs certified before submitting COLs which reference those
designs, the NRC’s regulations, nonetheless, allow an applicant – at its
own risk – to submit a COL application that does not reference a certified
design. 

(emphasis added).  This anticipation is no longer realistic given the fact that the

certification of the design has been postponed, and will likely be further postponed,

leaving all parties in an ill-defined Catch-22 process, in which COLAs are reviewed and

adjudicated prior to having their designs and operating procedures finalized.  

In the context of adjudication of the COLA, NC WARN felt obligated to reference

the Commission’s Order and place it before the ASLB that would make decisions about

standing and validity of contentions.  It also provided notice to the ASLB that the

Commission had discussed matters that might later fall under their purview, such as the

deficiencies in the COLA regarding water issues and incomplete design and operational

procedures.  NC WARN desired to preserve any right it might have to raise the same or

similar issues to the ASLB or on further appeal.  Lastly, if the final design and

operational of the AP1000 Revision reactors are delayed significantly, NC WARN may

find it necessary to a make a similar motion to suspend the hearing at some future date. 

If anything, the potential for further significant delays requires that the Motion for

Reconsideration be held in abeyance.  

In its response, Progress Energy argues that the Motion for Reconsideration fails

to comply with the NRC regulations as it does not contain any allegation of “clear or

material error” and should therefore be dismissed.  It pulls the requirements for a

petition for reconsideration pursuant to 10 C.F.R. § 2.345 and suggests that it is the

governing authority.  It  then mischaracterizes the allegations in Contention TC-1 as
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providing no additional support for the Motion for Reconsideration.  Finally, it then

attempts to bootstrap its argument against the propriety of the Motion for

Reconsideration into an attempt to short-circuit the ASLB and go directly to the

Commission to dismiss a contention squarely directed at the deficiencies of the COLA.

Arguably, even if the Motion for Reconsideration is recast as a formal § 2.345

petition, Progress Energy’s argument is deficient in that it maintains that the additional

factual and legal considerations in Contention TC-1 do not provide an adequate support

for the Commission’s reconsideration of its decision.  As described below, the

contention, supported by the legal considerations in the Petition, supports the allegation

that there is now major disconnect between the certification of the AP1000 Revision 16

reactor design and the COLA review.  Additionally, and this is an important point

addressed only obliquely by Progress Energy, the contention illustrates the deficiencies

in the COLA when the final design and operational procedures are simply not present.  

Contention TC-1 provides a much fuller look at how the unknown design and

operational procedures of the proposed Harris reactors affect the review of the Harris

COLA.  These problems will only become more apparent as the adjudication of the

COLA proceeds without a final design and operational procedures.  

Pursuant to 10 C.F.R. § 2.319, as amplified by § 2.321, it is within the power of

the ASLB to rule on motions made during the adjudication process.  It seems

reasonable at this time to hold the motion in abeyance, or if it is denied by the ASLB,

then to deny it without prejudice.  
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II.  The Contention should not be summarily dismissed by either the
Commission or the ASLB.  

Contrary to what Progress Energy maintains in its Response, it is important to

note that the Commission in its Order ruled solely on the issue of postponing the notice

of hearing.  In the Petition, Contention TC-1 is placed in the context of whether the

COLA meets the requirements of the Atomic Energy Act and the National

Environmental Policy Act.  The Motion to Suspend has a procedural motion limited to a

legal argument about delaying the hearing until the AP1000 Revision 16 reactors were

certified, rather than what is required for review in a COLA. The Commission ruled on

this narrow ground, rather than address the validity of any and all contentions

concerning AP1000 Revision 16 reactors and the specifics of water requirements, and

certainly made no determination on whether the COLA on the proposed Harris reactors

was sufficient or not.  

At page 2 of its Order, the Commission directly addresses contentions

concerning the completeness of an application

If the Petitioners believe the Application is incomplete in some way, they may file
a contention to that effect.  Indeed, the very purpose of NRC adjudicatory
hearings is to consider claims of deficiencies in a license application; such
contentions are commonplace at the outset of NRC adjudications.

This is exactly what NC WARN did in filing its Contention TC-1; it showed that the COLA

was incomplete because it did not contain necessary information and analysis of major

design and operational procedures required in a COLA.  This contention cannot be

summarily dismissed by the Commission, without at a fair hearing before the ASLB on

its merits.   

By referencing design and operational procedures that were not finalized,
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Progress Energy undertook the risk in its COLA that a petitioner, such as NC WARN,

might raise a contention that the COLA was incomplete because necessary

requirements were lacking.  NC WARN’s Contention TC-1 centers on that facts and

potential evidence showing that the COLA is incomplete until the final design and

procedures are fully described in it.  While this contention has similarities with issues

over the lack of certification of the AP1000 Revision 16 and how that process has been

delayed, it is not the same issue by any means.  The COLA is required to be complete

showing all safety components so that the NRC staff can conduct its necessary risk

assessment and evaluate the Severe accident mitigation analysis.  

In its Order the Commission provides direct guidance to the ASLB when

contentions are raised that are being addressed in the design certification rulemaking:  

In that policy statement the Commission stated that issues concerning a
design certification application should be resolved in the design
certification rulemaking and not in a COL proceeding.  When a contention
is raised in a COL proceeding that challenges information in the design
certification rulemaking, licensing boards “should refer such a contention
to the staff for consideration in the design certification rulemaking, and
hold that contention in abeyance, if it is otherwise admissible.” If an
applicant later decides not to reference a certified design, and instead
proceeds with a site-specific design, any admissible issues would have to
be addressed in the licensing adjudication.

This specifically does not address the current situation as raised in NC WARN’s

Contention TC-1, that the COLA is incomplete without the full disclosure of all designs

and operational procedures.

It would be improper for the Commission to dismiss Contention TC-1.  Once the

ASLB is established, the ASLB has jurisdiction over the adjudication.  It has the power

pursuant to 10 C.F.R. § 2.319, as amplified by § 2.321, to rule the admissibility of
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contentions based on factual and legal matters.  Interlocutory review on rulings

regarding requests for hearing and petitions to intervene is made pursuant to the

procedural requirements 10 C.F.R. § 2.311, by a party through a notice of appeal.  This

is directly contrary to what Progress Energy is attempting to do, circumventing the ASLB

to go to the Commission.  

CONCLUSION

NC WARN prays that its Motion for Reconsideration is held in abeyance and that

Progress Energy’s motion to dismiss Contention TC-1 is denied.  

Respectfully submitted this the 19th day of August 2008.

_______/s/jr___________________
John D. Runkle
Attorney at Law
Post Office Box 3793
Chapel Hill, N.C.  27515-3793
919-942-0600

jrunkle@pricecreek.com
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2300 N Street, NW
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David T. Conley
Associate General Counsel 
Legal Department
Progress Energy
411 Fayetteville Street, PEB 17
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dave.conley@pgnmail.com

Diane Curran
Harmon, Curran Spielberg & Eisenberg LLP
1726 M Street NW, Suite 600
Washington, D.C. 20036
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Louis S. Watson, Jr.
N.C. Utilities Commission
4325 Mail Service Center
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This is the 18th day of August 2008.

______________/s/jr_____________
John D. Runkle, Attorney at Law


