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ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges:

Ann Marshall Young, Chair
Dr. Richard F. Cole
Dr. Fred W. Oliver

In the Matter of Docket No. 40-8943-MLA

ASLBP No. 07-859-03-MLA-BDO1
CROW BUTTE RESOURCES, INC.
(License Amendment for the North Trend
Expansion Project) August 19, 2008

ORDER
(Regarding Matters to be Addressed in Further Filings by Parties)

On August 5, 2008, following up on a July 23, 2008, prehearing conference,’ the
Licensing Board issued an Order, requiring, among other things, that certain matters the parties
were unable to address sufficiently in oral argument be addressed in further briefing.? These
included requiring the NRC Staff to “file an informative brief regarding the requirements and
process for an entity such as the Applicant to obtain an export license, specifically including
information regarding the means of publication of notice of opportunity for hearing with regard to
such a proceeding, as well as argument and supporting law relating to the standards for

showing standing to participate in such a proceeding.”

With regard to the italicized selections
in the previous sentence, the Staff in its brief makes one reference to Applicant Crow Butte

Resources, Inc.,* and interprets the second italicized material as requiring merely that it “recite

' See Transcript at 415-624.
2 Order (Confirming Matters Addressed at July 23, 2008, Oral Argument) (Aug. 5, 2008).
% Id. at 2 (emphasis added).

* NRC Staff's Response to Board’s Order of August 5, 2008 (Aug. 15, 2008) (hereinafter
Staff 8/15/08 Response). The Staff, citing 10 C.F.R. § 110.20(a)(2), the Staff states:



2
the regulatory standard for standing in an export licensing proceeding.” Staff then cites,
regarding the standing issue, provisions found in 10 C.F.R. Part 110, Subpart H.°

While the Licensing Board appreciates the Staff’s recitation of relevant regulatory
provisions, we note that no actual argument has been provided on the issues before us relating
to potential export of uranium from the proposed new Crow Butte mining site. These issues
include the following:

Whether, as Staff and Applicant have urged with regard to Contention E,

Intervenors’ argument, that one negative potential consequence of foreign

ownership of the Applicant could be export of uranium to foreign countries,’ is

irrelevant in this proceeding because no request to export uranium has been

made in the application at issue and any such export would be pursuant to an

export license in a separate proceeding or otherwise, and therefore Contention E

should be denied.?

We note that Applicant has sought export licenses in the past.® We note further that the likely

success of any persons, including the current Intervenors, in intervening in any future export

Whether or not the Applicant would need to file for a specific license for export
would depend on future decisions made by the Applicant and determinative
factors set out in the NRC general license(s) (identity of nuclear material,
composition of nuclear material, percentage-weight of nuclear material, etc.)
applicable to an intended export.

Id. at 3 n.9.

°Id. at1n.2.

® Id. at 4-6.

” See Corrected Reference Petition (Jan. 9, 2008) at 2, 4, 24-25; see generally,
Petitioners’ Brief Concerning Contention E and Subpart G (May 23, 2008); see also Tr. at 444,
448-49, 463.

8 See, e.g., Applicant’s Brief Regarding Foreign Ownership Issues (May 23, 2008) at 8-9,
11; Applicant’s Consolidated Response Regarding Foreign Ownership and Hearing Procedures
(June 9, 2008) at 4; NRC Staff’'s Response to Board’s Order of April 29, 2008 (May 23, 2008) at
4-6; Tr. at 446-47, 480-84, 486-87, 523; see also NRC Staff's Response to Board’s Order of
August 5, 2008 (August 15, 2008) at 2.

% See Tr. at 447.
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license proceeding relating to potential exports by the Applicant, might be relevant to the
question of whether the current proceeding is an appropriate context to consider Intervenors’
arguments in support of Contention E that relate to potential future exports. Staff and Applicant
argue that the current proceeding is not an appropriate context for such consideration;
Intervenors urge that it is.

As previously indicated,® before ruling on this issue the Board would like to hear the
parties’ arguments on whether the Intervenors could realistically assert their concerns about
potential exports in any future export license proceeding — in other words, what arguments
would all parties, including Staff and Applicant, make with regard to (1) how Intervenors might
show standing to participate in any such future export license proceeding under 10 C.F.R.

§§ 110.82(a)(4), 110.84(b); (2) how could any potential intervenor show standing in any such
proceeding under 10 C.F.R. §§ 110.82(a)(4), 110.84(b), and otherwise under 10 C.F.R.

§§ 110.82, 110.84; (3) what sort of interest(s) would satisfy the requirements of 10 C.F.R.

§§ 110.82(a)(4), 110.84(b); and (4) what standards should be applied in determining whether a
petitioner has satisfied these requirements, and any other requirements under 10 C.F.R.

§§ 110.82, 110.84, with citation to any relevant case law. All Intervenors and Tribes may file
combined briefs on these issues if they wish, and the Staff and Applicant may also file a
combined brief on these issues. The Licensing Board directs all parties to address these
matters in their August 22 filings, and to respond to each others’ filings on these issues in their

August 29 filings.

% See, e.g., Tr. at 445-47, 495-98, 610-11.
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Further, Staff and/or Applicant'" in their August 22 filings shall also (5) identify all cases
of which they are aware in which any persons have petitioned to intervene with regard to any
export license; (6) provide citations to relevant regulatory and case law and documents in any
such instances, including any notices, requests for hearing and rulings on any such requests;
(7) state what standards were applied in determining whether to find standing in such cases
(i.e., what regulatory standards, as well as any other standards developed in case law,
including, e.g., to what extent does proximity come into play, proximity to what, etc.'?);

(8) indicate which provisions of Part 110 were applicable to past export licenses sought and/or
used by the Applicant; (9) indicate whether there were notices of opportunity for hearing with
respect to any such export licenses; and, if so, (10) provide citations to any such notices, any
requests for hearing with regard to them, and any rulings on any such requests. Other parties
shall respond on these issues in their August 29 filings.

The Board expected that issues such as the above would be addressed at least in the
Staff's August 15 brief, given the lack of complete responses to Board questions at the July 23
oral argument.” Because this was not done, and because we may not have been as clear as
possible in our August 5 Order, we have provided the detailed list above to better assure that
the parties have the fullest possible opportunity to provide argument on these issues that may
affect our rulings insofar as they relate to the potential export of material from Crow Butte's

proposed new mining site, and the relevance of this to the admissibility of Contention E.

" We recognize that Staff and Applicant may wish to combine and/or coordinate their
filings on these issues, given their references to each other in oral argument, see, e.g., Tr. at
446, 496-98, and this is permissible so long as it is clear that both parties adopt the arguments
made in any such filings.

2 See also Tr. at 497.

* See, e.g., Tr. at 445-46, 495-98, 549-51, 610-11.
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If any party wishes to request an extension to provide the preceding information, such
request shall be made no later than Wednesday, August 20, 2008, and only after consultation

with other parties in the proceeding to the extent possible.

It is so ORDERED.
THE ATOMIC SAFETY
AND LICENSING BOARD™

/RA/
Ann Marshall Young, Chair
ADMINISTRATIVE JUDGE

/RA/
Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 19, 2008

" Judge Fred W. Oliver participated in deliberations on this Order from another location
but was unavailable to sign it.

'* Copies of this Order were sent this date by Internet e-mail to all counsel and
representatives for participants for whom e-mail addresses were available.
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