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ATTACHMENT 1

INFORMATION TO SUPPORT NON-CONCURREt-oCE BY RICHARD ENNIS
ON DRAFT SECY PAPER CONCERNING DELEGATION OF COMMISSION AUTHORITY TO

APPROVE OR DENY EMERGENCY PLAN CHANGES
THAT REPRESENT A DECREASE IN EFFECTIVENESS

PURPOSE

The purpose of this document is provide information supporting my non·concurrence on the
SECY paper being prepared by the Office of Nuclear Security and Inddent Response (NSIR)
conceming delegation of Commission authority to approve or deny emergency plan changes,
made pursuant to Title 10 of the-Code of Federaf Regulations (10 CFR) Section 50.54(q), that
represent a deer.ease in effectiveness. This information is provided so that the Commission can
make a fully-informed decision on this matter.

SUMMARY

During preparation and routing of concurrence for the SECY paper, I was tasked by my
management in the Office of Nuclear Reador Regulation (NRR) Division of Operating Reactor
Licensing (DORL) to review the document. Along with DORL management, I have interfaced
with NSIR staff extensively throughout this process (from July 2007 through present) to present
my concerns and comments on the issues addressed in the draft SECY paper. At present,
these concerns and comments have not been addressed in the SECY paper by NSIR. The
major issues that have not been addressed relate to: (1) NRR's current authority with respect to
approving or denying emergency plan changes and a full description of the e~isting process by
which such changes are submitted and processed, in accordance the explicit wording of the
regulations and administrative procedures; (2) potential implications of adopting the option
presented in the SECY paper; and (3) problems with the current guidance and process being
used to "review emergency plan changes. Each of these issues is detailed below in the ...
"Discussion" s~ction.

The draft SECY paper currently proVides only one option to the Commissi~:m: affirm the staffs
authority to approve or deny emergency pran changes, made pursuant to 10 CFR 50.54(q), via
the license amendment process (i.e., via use of 10 CFR 50.90). Based on my review, I believe
the following two options should also be added:

Option 2

Option 3

Existing Process - the Commission affirms the staffs authority to approve or
deny 10 CFR 50.54(q) changes that decrease the effectiveness using the
currently established processes (i.e., without the use of the license amendment
process).

Commission Approval - the Commission declines to affirm the staffs authority to
approve or deny emergency plan changes involving a decrease in effectiyeness.

Based on the discussion below, it is recommended that the Commission approve Option 2.

•
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BACKGROUND

In SECY-06-0220 dated September 20,2006 (ADAMS Accession No. ML061910701), the staff
\ provided the Commission the results of an NSIR review of emergency preparedness regulations

and guidance. The SECY request? Commission approval for development of a rulemaking plan
and guidance changes. . -

Page 6 of SECY-06-200 discusses 10 CFR 50.54(q) and emergency plan changes that
constitute a decrease in effectiveness. The la.st sentence in this section states: "In addition;.to
increase efficiency, the staff proposes that the Commission delegate to the staff the ability to
approve emergency plan changes that represent a decrease in effectiveness." Following
issuance of SECY-06-200 and its related SRM, NSIR staff informed DORL staff that the reason
NSIR added this sentence was to get clarity on the requirements in 10 CFR 50.54(q) which
state, in part, that

Proposed changes that decrease the effectiveness of the approved emergency plans
may not be implemented without application to and approval by the Commission
[emphasis added]. The licensee shall submit, as specified in §50.4, a report [emphasis
added} of each proposed change for approval. If a change is made without approva(, the
licensee shall submit: as specified in §50.4, ~ report of each change within 30 days after
the change is made.

Specifically, based on the words "approval by the Commission," it was not clear to NSIR if the
·Commission had delegated the authority to approve such changes to the staff.

In the SRM for SECY 06-0200 dated ·January 8, 2007 (ADAMS Accession No. ML070080411),
the Commission approved the staffs proposal to clarify regulatory requirements regarding
changes to emergency plans. However, the Commission disapproved the staff's
recommendation tei delegate to the staff the ability to approve emergency plan changes that

,represent a decrease in effectiveness. The staff was directed to resubmit a proposal to:the
Commission with a documented basis and with recommended language to be incorporated in
an appropriate Management Directive that would authorize such delegation.' The staff was also
directed to provide the extent of efficien~ies that could be gai.ned and stakeholder perspectives.

In a memo dated July 11, 2007 (ADAMS Accession No. ML071910326), NSIR requested OGC
to provide a legal opinion "as 10 the correct process staff should use 'when reViewing and
approving licensee requests for changes to their Emergency Plan when the licensee has
determined these changes to be a decrease in effectiveness in accordance with
10 CFR 50.54(q).~ NSIR's memo indicated that the legal opinion was being requested to help
res"Olve the issue of whether the NRC staff had the authority to approve change,s to emergency
plans that decrease the effectiveness of the plan (Le., do the words "approval by the -

. Commission~ in 10 CFR 50.54{q) mean the NRC Commissioners or does the staff have this
authority?)'. NSIR proposed that these types of changes should be processed via the license
am.endmenl process (Le., via use of 10 CFR 50.90). Using the license amendment process
would resolve the authority issue since it's clear that NRR has th~ authority to approve changes
made pursuant to 10 CFR 50.90. NSIR also proposed that 10 CFR 50.54(q) be revised to make
-explicit the requirement that a licensee that wants to make a change to its emergency plan that
would decrease the effectiveness of the plan must do so through the license amendment
process.

Attachment 1
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Since the NSIR request to OGC only discussed one possibie resolution of the authority issue
(Le., use the license amendment process), the OGe legal opinion is oar.rowly focused and
doesn't address the issue of whether the staff currently has the authority to approve or deny
emergency plan changes without the use of the license amendment process (i.e., in accordance
with the current prbceduralized process of using letter approvals with an attached safety
evaluation and consistent with the distinct wording in 10 CFR 50.54(q) and related language in
10 CFR 50.4). I contend that the NRR staff currently has this authority as discussed below.

. DISCUSSION

The following issues are addressed below: (1) NRR's current authority with respect to
approving or denying emergency plan changes and a full description of the existing process by
which such changes are submitted and processed, in accordance the explicit wording of the
regulations and administrative procedures; (2) potential implications of adopting the option
presented in the SECY paper, and (3) problems with the current guidance and process being
used to process emergency plan changes.

NRR's Authority to Approve or Deny Emergency Plan Changes

As previously staled, 10 CFR 50.~(q) states that:

Proposed changes that decrease the effectiveness of the approved emergency plans
may not be implemented without application to and approval by the Commission
[emphasis added]. The licensee shall submit, as specified in §50.4, a report (emphasis
added] of each proposed change for approval.

,
In 10 CFR 50.2, "Definitions,ft it states that "Commission means the Nuclear Regulatory
Commission or its duly. authorized representatives.· This means that the Commission can
delegate specific responsibilities to the staff (e.g., in regulations, or Management Directives).
Further, 10 CFR 1.43, "Office of Nuclear Reactor RegUlation: states that, ~The Office of Nuclear
Reactor Regulation - (a) Develops, promulgates and implements regulations and develops and
implements policies, programs, and procedures for all aspects of licensing, inspection and
safeguarding of - ... (4) Emergency preparedness at such facilities; ....• [emphasis added)

This policy was codified in a Management Directive (MO) and NRR procedures. Paragraph
0123·02 in MD 9.27, ~Or9anization and Functions - Office of Nuclear Reactor Regulation
slates,.in part, that the Office of Nudear Reactor Regulation has principal responsibility for
implementing regulations. and developing policies, programs, and procedures for all aspects of
licensing and inspection of emergency preparedness at facilities licensed under
10 CFR Part 50. MD 9.27 also states, in paragraph 0123-022, that NRR is responsible for
developing the overall NRC evaluation of reactor licensee/applicant onsite/offsite emergency
preparedness plans.

(
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_llmplementation of the authority to review and approve such changes is discussed in
NRR Cffice Instruction L1e-l00, Revision 1, ~Control of Licensing Bases for Operating Reactors·

" (ADAf../IS Accession No. ML033530249).- Specifically, Section 3.4, ~Emergency Preparedness
Program- slales, in part, that -NRR reviews changes that involve decreases in effectiveness to
either approve or de:ny the proposed change prior to implementation: In this -section. it also ."
states that -(ilf an evaluation performed in accordance with 10 CFR SO.54(q)/concludes that a
proposed change requires prior NRC approval, a licensee submits a request for NRC review
and approval prior to implementation. Correspondence and meetings associated with these
reviews are public. No specific opportunity to comment or to request an adjudicatory
proceeding are provided for licensee-specific reviews.- In addition, Section 2.1.5.5 of L1C-l00
states thai, -Questions sometimes focus on what is the appropriate'process (e.g., license
amendment with associ~ted requirements for noticing an opportunity for a hearing versus letter
approval such as used for program c:;hanges such as emergency planning and quality
assurance) more than whether prior NRC approval is or is not warranted [emphasis added):

NRR Office Instruction ADM-200, Revision 10, -Delegation of Signature Authority,· (ADAMS
Accession No. Ml010050008) Attachment 1, does not explicitly list reviews related to
emergency planning. However, Attachment 1 (items 6 and 21) indicate that for process"ing of
reviews transmitting safety evaluations, not included in any of the other more specific items
listed, the NRR Project Manager has signature authority. This describes the existing method
that NRC staff would use to document the approval or denial of a Jicensee's request for an
emergency plan change (Le., letter with attached safety evaluation).

Thus, there is a clearly established delegation of authority to NRR for the dispo~ition of licensee
requests for approval of proposed changes to approved emergency plans that inyolve a
decrease in effectiveness. Significantly, 10 CFR 50.54 states that licensees shall submit such
changes, as specified in §50.4, as a report for approval. The use of the word report and.
direction to submit in accordance with 10 CFR 50A is distinct from any inferred reliance on the
application for license amendment submittal process, which is also discussed in 10 CFR 50A.
10 CFR 50.4 includes specific direction for the submittal of reports related to the licensee's
emergency plan in §50.4(b)(3)(5). This paragraph does not" mention use of the application for
license amendment process.

·It should be noted that the preceding ·paragraph §50.4(b)(3)(4) which deals with security plan
and related submittals clearly includes specific guidance related tq applications for amendment
pursuant to 10 CFR 50.90 conforming with the explicit requirement of 10 CFR 50.54{p), that
changes to the approved security plan that decrease the effectiveness of the plan shall be
submitted for approval as an application for amendment to the license in accordance with
to CFR 50.90.· .

While the statements of consideration for each of these regulations appears to be silent with
respect to the reason why each regulation establishes a different process for submitting
changes for approval related to a se~mingly similar acceptance criteria, there is no basis to
support that there was an intent in the promulgation 10 CFR 50.54(q) in 1980 (45 FR 55409) to
follow the process delineated in 1D-CFR 50.54{p) which had already been in place for
approximately seven years (38 FR 30538). A logical inference is that there was a decision to
provide a ~ifferent administrative process for the submission and approval of licensee requests

. for approval pursuant to 10 CFR 50.54(q).

To put the authority issue into perspective, it is important to understand that a -decrease in
effectiveness· is a decrease (i.e., reduction in margin) from the currently approved emergency
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plan. However, the delta is such that the plan continues to meet the standards of
1C CFR 50.47{b} and the requirements of Appendix E to 10 CFR Part 50. If a change to an
emergency plan resulted in. a large.r reduction in margin such that it no longer met'the standards
of 10 CFR 50.47(b} and the requirements of Appendix E to 10 CFR Part 50, the licensee would
need to submit an exemption request pursuant to 10 CFR 50.12. Since NRR has the authority
to grant exemptions (as documented in MD 9.27, paragraph 0123-034), why would Commission
approval be necessary (versus NRR approval) for;;a decrease in effectiveness change (i.e.,
change that still meets the regulations)?

Potentiallmplicati?ns of Adopting License Amendment Process

As noted previously, the draft SECY paper currently provides only one option to the
Commission; affirm the staff's authority to approve or deny emergency plan changes, made
pursuant to 10 CFR 50.54{q), via the license amendment process (i.e., via use of
10 CFR 50.90): However, it is important to not look at 10 CFR 50.54(q) in isolation since there
are other similarly worded regulations..Adoption of the license amendment process for
10 CFR 50.54(q) would likely raise questions and lead to confusion regarding the process to
use for the other regulations.

The following are examples o~ regulations that include language similar to 10 CFR 50.54(q), for
which the authority for approval rests with NRR. For these regulations, licensee requests for
approval are submitted by letter and dispositioned by the NRC staff by issuance of a letter (Le.,
the license amendment process is not used).

• 10 CFR 50.54{a){3): Change to a quality assurance program that reduces commitments.

• 10 CFR Part 50, Appendix E, Paragraph IV.S: Changes to emergency action leveis (EALs),
including changes that decrease the effectiveness of the emergency plan.

Since EAL changes relate the closest to 10 CFR 50.54(q) changes, the following detailed
. discussion is provided as an example to show the potential implications of adopting the license
amendment process for 10 CFR 50.54(q).

Paragraph IV.B, in Appendix E, of 10 CFR Part 50 states, in part, that

A revision to an emergency action level must be approved by the NRC before .
implementation if:

(1) The licensee is changing from one emergency action level scheme to another
emergency action level scheme (e.g., a change from an emergency action level scheme
based on NUREG-0654 to a scheme based upon NUMARC/NESP-007 or NEI-99-01);

(2) The licensee is proposing an alternate method for complying with the regulations; or

(3) The'emergency action level revision decreases the effectiveness of the emergency'
plan.

A licensee shall submit each request for NRC approval of the proposed emergency
action level change as specified in § 5004. If a licensee makes a change to,an EAl thaI
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does not require NRC approval, the licensee shall submit, as specified in § 50.4, a report
of each change rr ada within 30 days after the change is maC:e.

aken at ace va ue, this implies that
changes to EALs. submitte pursuant.to Appendix E of 10 CFR Part 50, which decrease the
effectiveness of the emergency plan, should be processed as license amendments. This would
mean that some EAL changes would be processed as amendments and some as letter·
approvals (Le., scheme changes and alternatives). However, this position would be contrary to
the position stated by the CommIssion in the recent rulemaking for EAL changes. Specifically,
in the Federal Register notice for the proposed ruie change (68 FR 43673, Juiy 24, 2003), in a
discussion concerning changes to paragraph IV.S in Appendix E of 10 CFR Part 50
(page 43676), it states that M[t]he Commission proposes to follow the current practice of
approving EAL changes without the use of a license amendment."

Note: I do not have aproblem with the license amendment process being used for emergency
plan changes if the requirement to submit these changes pursuant to 10 CFR 50.90 is explicitly
cited in the regulations (I.e., fulemaking would be needed first). I believe this position is
consistent with OGC's position cited during the EAL rulemaking. Specifically, in SECY-Q1-Q192,
-Rulemaking Plan: Revision of Appendix E to 10 CFR Part SO; dated October 18, 2001
(ADAMS Accession No. ML011660098), it states on page 5 that:

OGC also notes that the rulemaking plan does not specifically address the regUlatory
process by which the NRC will provide approvals of licensee changes to EAls. Some
regulations, such as 10 CFR SO.54(p), require that a proposed change requiring NRC
review and approval be submitted as a license amendment. Other regulations &uch as
10 CFR 5O.55a provide for approval of alternatives by the Director following licensee
application. The statement of considerations - if not the rule language - should clearty
state the regulatory nature of NRC reviews and approvals of changes to EALs that the
agency.intends for these changes.

As noted above, the Federal Register notice for the proposed rulemaking stated that the license
amendment process would not be used. Since there doesn't appear to be any reason why
emergency plan changes made under 10 CFR 50.54(q) should be handled any differently than
EAL changes made under Appendix E of 10 CFR Part 50, the license amendment process
should not be used unless and until rulemaking made this an explicit requirement (i.e.,
regUlation would need to cite 10 CFR 50.90).

In addition, 10 CFR 50.54(q) states, in part,.that ·[t]he licensee shall submit, as specified in
§50.4, a report of each proposed change Jar approval [emphasis added]". The requirements in
10 CFR 50.4(b)(1) make a clear distinction between Mapplications for amendment of permits and
licenses· and Mreports,· as discussed above. Use of the license amendment process prior to

··rulemaking (as proposed by NSIR in the draft SECY) would be inconsistent with the current
regulatory requirements and would not allow proper stakeholder input of this significant change
in Commission policy. Further review is necessary to determine if imposition of this new staff
posttion. (i.e., licensees must submit changes made pursuant to 10 CFR 50.54(q) via license

. amendment requests prior to rulemaking) would constitute a backfit as defined in
10 CFR 50.109(a)(1).
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Current Process for Emergency Plan Changes Under 10 CFR 50.54{gl

As noted in the draft SECY paper, previous efforts to ~Iarify implementation of 10 CFR 50.54(qJ
focused on defining the types of changes that would represent decreases in effectiveness,
including issuance of staff guidance f.or determining whether a change to an emergency plap
constituted a decrease in effectiveness or resulted)n the revised plan no longer m~eting ~

regulatory requirements. Clarification of conditioll$ that constitute a decrease in effectiveness
and examples of changes considered decreases in effectiveness were provided in Regulatory
Issue Summary (RIS) 2005-02, ·Clarifying the Process for Making Emergency Plan Changes,·
dated February 14, 2005 (ADAMS Accession No. ML042580404).

Some of the guidance in RIS 2005-02 is contrary to the requirements in 10 CFR 50.54(q) and
has lead to confusion in licensee submittals as well as how the changes are processed by the
NRC staff. As noted above, in accordance with Appendix E of, 10 CFR Part 50 there are three

. types of changes to emergency plan EALs that must be approved by the NRC before
implementation (i.e., scheme changes, alternate methods for complying with the regulations,
and decreases in" effectiveness). For emergency plan changes made piJrsuant to
10 CFR 50.54(q), the only change requiring prior approval is a decrease in effectiveness.
Attachment 1 to RIS-2005-02 provides a flowchart depicting the 10 CFR 50.54{q) change
process. If a licensee determines that a change does not constitute a decrease in effectiveness
but is an alternate method for meeting the regulations, the flowchart indicates that tbe ·Ucensee
will submit application as described in §50.54(q) for NRC appro~al.· While this path through the
flowchart is consistent wi~h the requirement for EAL changes in Appendix E of 10 CFR Part 50,
it is contrary to the requirements in 10 CFR 50.54(q)..Clearly, for 10 CFR 50.54(q), if.a change
does not decrease the effectiveness of the approvf?d emergency plan, prior approval by the
Commission is not required.

Attachment 3 to RIS 2005-02 provides examples of emergency plan changes that constitute a
decrease in effet;:tiveness (e.g., reduction of. an-shift staffing lev~ls, increase in emergency
response organization augmentation times, and increase in facility activation times). However,
the staff safety evaluations for revie~ of these type changes sometimes conclude that the
changes are not decreases in effectiveness. In other words, our guidance says the change is a
decrease in effectiveness. the licensees submit the change as such, then the staff dispositions
the change contrary to the guidance.

If the guidance is wrong, then RIS 2005-0"2 needs to be withdrawn or revised as soon as
possible. Until RIS 2005-02 is withdrawn or revised, I believe that if a licensee submits an .
emergency plan change that represents a decrease in effectiveness, consistent with the specific
examples in Attachment 3 of the RIS, then the staff needs to process the change.as a decrease
in effectiveness. This means that pending resolution of the issue discussed above regarding
whether the staff has the authority to approve such ~anges; the changes need to be sent to the
Commission for approval. At present. I believe t.here are at least seven reviews being
performed by NSIR, for emergency plan changes submitted pursuant to 10 CFR 50.54(q), that
may be affected.
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CONCLUSION .

Based on .the above discussion I believe the two options shown below should be added to the
SECY paper. It is recommended that the Commission approve Option 2, "Existing Process:

Option 2 - Existing Process

The Commission affirms the staff's authority 10 approve or deny 10 CFR 50.54(q) changes that
decrease the effectiveness using the currently established processes.

This option would re-establish the staff's previous application of the rule and processes. NRR
would continue to approve or deny decreases in effectiveness of emergency plan changes in
accordance with the current regulations, Management Directives, and internal procedures;
licensees would still be required to submit such proposed changes for approval as a report (Le.,
letter) as specified in 10 CFR 50.54(q);

Since this option is consistent with the previous interpretation of 10 CFR 50.54(q) and is
supported by the current procedures and processes, no rulemaking nor infrastructure change:s
are necessary. Also, there are no ~esource changes for implementation of this approach since it
is consistent with the current process.

The staff did not seek industry perspectives on this option since it is consistent with the current
documented process which the industry had been following. In addition, it is consistent with the
approach induded as part of the 2005 rulemaking for EALs.

The staff recognizes that this option does not provide an opportunity for licensees or interested
parties to request hearings on decreases in effectiveness of emergency plans. However, since
decreases in effectiveness of EAl changes is at least as significant as emergency plan
changes, and the staff did not receive any comments on this issue during the 2005 rulemaking
on EALs, the staff did not believe it necessary to engage external stakeholders on this issue.

Option 3 - Commission Approval

The Commission declines to affirm the staffs authority to approve or deny emergency plan
changes involving a decrease in effectiveness.

The Commission could deny the staff's request to process proposed emergency plan changes
that are decreases in effectiveness, and the staff would process any licensee requests for
approval involving decreases in effectiveness of the emergency plan andlor EALs as reports
(i.e., letter) in acCordance with 10 CFR 50.54(q) and send each such request to the Commission
for approval or denial. The staff would modify its internal procedures to implement the process
of sending these requests to the Commission for approval or denial. This would require
approximately 0.2 FTE. .
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Like option 2, the staff recognizes that this option does not provide an opportunity for licensees
or interested parties to request hearings on decreases in effectiveness of emergency plans.

Submitted by:

Richard B. Ennis, Senior Project Manager
Plant Licensing Branch 1-2
Division of Operating Reactor Licensing
Office of Nuclear Reactor Regulation
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ATTACHMENT 2

SUPERVISOH COMMENTS FOR THE DOCUMENT SPONSOR TO C6NSIDER RE:

-\- NON-CONCURRENCE BY RICHARD ENNIS
ON DRAFT SECY PAPER CONCERNING DELEGATION OF COMMISSION AUTHORITY TO

APPROVE OR DENY EMERGENCY PLAN CHANGES

After thoroughly reviewing the subject draft,SECY provided for concurrence, including
researching and studying the concems raised by this non-concurrence, I have concluded that I
agree with the issues being raised and would not be able to concur on this document in its
present form.

The Commission should be given several options to choose from. As a minimum, the options
should include: (1) the Existing Process (i.e., Commission affirms that NRR already has
authority without use of license amendment process); and (2) Commission Approval
(Commission declines to affirm NRR's authority).

As described in detail in Attachment 1, the existing process described in the regulations and
NRC procedures, delegates authority to NRR to disposition licensee requests to approve
decrea;;es in e~ectiveness to the approved emergency plan by licensee submittal of a report

. (i.e .. letter) and NRC staff disposition by development of a safety evaluation transmitted back to
the licensee by letter. The regulations provide specific guidance on processing this type of
licensee request.

Licensees have consistently followed these regulations since their promulgation in 1980. While
NRC staff guidance related to what types of changes should be considered decreases in
effectiveness has varied over time, the method .of submitting licensee proposed plan changes
that involve decreases in effectiveness by report (Le., letter) has not varied.

In fact this process was reaffirmed, in SECY-Ol-Q192, "Rulemaking Plan: Revision of Appendix
E to 10 CFR Part 50,· dated October 18, 2001, which ~ventually resulted in ruJemaking to allow
licensee implementation of selected Emergency Action Level changes without prior NRC
approval. This SECY states on page 5 that:

OGe also notes that the ruler:naking plan does not specifically address the regulatory
process by which the NRC will provide approvals of licensee changes to EALs. Some
regulations, such as 10 CFR 50.54(p), require that a proposed change requiring. NRC

.review and approval be submitted as a license amendment. Other regulations such as
10 CFR 50.55a provide for approval of alternatives by the Director following licensee
application. The statement of considerations - if not the rule language - should clearly
state the regulatory nature of NRC reviews and approvals of changes to EALs that the
agency intends for these chan"ges.

Specifically, the Federal Register notice for the proposed rule change (68 FR 43673, July 24,
2003), in a discussion conceming changes to paragraph IV.B in Appendix E of 10 CFR Part 501.
(page 43674), states that NThe proposed standard is the same standard that the current
regulations provide for determining whether changes to emergency plans (except EALs) require
NRC review and approval. As such, this regulatory threshold has a long history of successful
application and this standard should also be used for EAL changes." Further (page 43676)
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"[t]he Commission proposes to follow the current practice of approving EAL changes without the
use of a license amendment. ..

Additionally, the Backfit Analysis associated with the final rule (70 FR 359B, January 26,2"005)
stated that, ~The final rule clarifies the requirements and represents the current practice of .
making changes under §50.54(q} requirements and is therefore not a backfit." Imposition of a
new staff position (i.e., licensees must submit changes made pursuant to 10 CFR 50.54(q)
and/or 10 CFR Part 50 Appendix E paragraph IV.S using the license amendment process) prior
to consideration and possible adoption through rulemaking would quite likely involve backfit
considerations that would require a detailed regulatory analysis consistent with the provisions of
10CFR 50.109. .

While the license amendment pro~ss does provide an opportunity for public comment and
hearing, this process also entails a sUbstantial increase in licensee and agency resources. An
historical review of the number of licensee requests for approval of plan changes that involve
decreases in effectiveness and the various guidance previously issued would indicate that.
notwithstanding our current intent to improve guidance in this area, we would expect to continue
to see licensee's submit requests for approval pursuant to 10 CFR 50.54(q) at a similar or
slightly reduced rate. It is important to note that the NRC staffs technical basis for approval or
denial of the licensees proposed change would' be the same whether submitted under the
existing process as a report (Le., letter) or as a license amendment if this process is adopted
after rulemaking. The rulemaking process properly provides an opportunity for aU interested
stakeholders to provide comments related to a potential substantive change in agency practice.

p~/
Rarold Cnemoff, Chief
Plant Licensing Branch 1-2
Division of Operating Reactor
Licensing
Office of Nuclear Reactor Regulation

Attachment 2


