
 
 

          August 15, 2008 
 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of          ) 

) 
CROW BUTTE RESOURCES, INC. )  Docket No. 40-8943 

) 
(License Amendment for the North Trend )  ASLBP No. 07-859-03-MLA-BD01 
Expansion Area) ) 

 
 

NRC STAFF’S RESPONSE TO BOARD’S ORDER OF AUGUST 5, 2008 
 

INTRODUCTION 

On August 5, 2008, the Board issued an Order1 (“August 5 Order”) relating to questions 

raised at a prehearing conference on July 23, 2008 in the above referenced proceeding.  

Specifically, the Board requests in the Order that the NRC Staff (“Staff”) provide:  1) an 

informative brief regarding the requirements and process for an entity to obtain an export 

license, specifically the means of publication of a notice for opportunity for hearing and 

argument and supporting law relating to standing in such a proceeding;2 2) specific citations to 

the standards from 10 C.F.R. Part 20 and 10 C.F.R. Part 40, Appendix A that would apply to a 

license amendment for an in-situ leach uranium recovery facility as discussed by the Staff in its 

May 23, 2008 pleading; and 3) approximate expected dates for issuance of the Staff’s draft and 

final environmental assessment and technical evaluation report regarding the license 

                                                      
1  Order (“Confirming Matters Addressed at July 23, 2008, Oral Argument”). 

 
2  The NRC Staff understands by the Board’s directive regarding a discussion of “argument and 

supporting law relating to standing in such a proceeding” that the Board intends that the Staff recite the 
regulatory standard for standing in an export licensing proceeding.  
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amendment.3  Accordingly, the Staff submits its response to the Board’s questions. 

DISCUSSION 

I. What are the Notice and Standing Requirements under 10 C.F.R. Part 110 
 Regarding Source Material? 

 
 In response to the Board’s request, the Staff reproduces the relevant portions of 10 C.F.R. Part 

110 (governing export licensing) herein.  The Staff reiterates, however, that a Part 110 export 

licensing proceeding, as set out below, is, both substantively and procedurally, a separate and 

distinct proceeding from the subject proceeding for a 10 C.F.R.  Part 40 domestic source 

material license amendment proceeding.  As such, there is neither need nor requirement that 

issues concerning potential exports of source material be considered in this current proceeding. 

 A. Types of Export Licenses Available under 10 C.F.R. Part 110. 

 The regulations in 10 C.F.R. Part 110 prescribe the licensing schema and requirements 

for the export4 of Nuclear Material as listed in 10 C.F.R. § 110.9.5  Pursuant to Part 110, “no 

person may export any nuclear … material listed in … § 110.9 … unless authorized by a 

general or specific license issued under [Part 110].”6  With regard to these two types of 

                                                      
3  August 5 Order at 2.   

4  “Export” is defined by Part 110 to mean “to physically transfer nuclear equipment or material to 
a person or an international organization in a foreign country, except DOE distributions as authorized in 
Section 111 of the Atomic Energy Act or Section 110 of the International Security and Development 
Cooperation Act of 1980.”  Id. at § 110.2. 

5  Id. at § 110.5.  The following categories are considered, for the purposes of Part 110, “Nuclear 
Material under NRC export licensing authority”: (1) “Special Nuclear Material,” (2) “Source Material,” (3) 
“Byprod uct Material,” (4) “Deuterium,” and (5) “Nuclear grade graphite for nuclear end use.”  Id. at § 
110.9.  “Source material” is defined as (1) “[n]atural or depleted uranium or thorium, other than special 
nuclear material” or (2) “[o]res that contain by weight 0.05 percent or more of uranium, thorium, or 
depleted uranium.”  Id. at § 110.2.  “Natural uranium” is defined as “uranium as found in nature, 
containing about 0.711 percent of Uranium 235, 99.283 percent of uranium-238, and a trace (0.006 
percent) of uranium-234.”  Id.  Part 110 defines “special nuclear material” as “plutonium, uranium-233 or 
uranium enriched above 0.711 percent by weight in the isotope uranium-235.”  Id. 

6  Id. at § 110.5.  A “person” is defined, for purposes of Part 110, as “any individual, corporation, 
partnership, firm, association, trust, estate, institution, group, Government agency other than the 
Commission…”  Id. at § 110.2. 
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license

erson and is effective upon approval by the Commission of an application 
led pursuant to the regulations in [Part 110] and issuance of license documents to the 

 
 

 10 

110.30, a person must file for a specific license 

B. Applications for Specific Licenses for Export: Requirements for Filing and 

s,  

a general license is effective without the filing of an application with the Commission or 
the issuance of licensing documents to a particular person.  A specific license is issued 
to a named p
fi
applicant.7   

A person is permitted by Part 110 to use an NRC general license as authority to export nuclear

material if the nuclear material is covered by one of the NRC general licenses described in

C.F.R. §§ 110.21 through 110.30.8  However, “[i]f an export … is not covered by the NRC 

general licenses described in §§ 110.21 through 

in accordance with §§ 110.31 through 110.32.”9 

 
Publication of Notice Thereof. 

 An application for a specific license to export must be filed with the Deputy Director of 

the NRC Office of International Programs on NRC Form 7.

 

                                                     

10  An applicant must “provide in the 

 
7  Id. at § 110.19(a). 

8  Id. at § 110.20(a).  For reference, 10 C.F.R. § 110.22, read in combination with 10 C.F.R. § 
110.28, details the general license for the export of source material.  NRC general licenses listed in Part 
110 are “issued as regulation[s] after a rulemaking proceeding under subpart K of [Part 110].”  Id. at § 
110.20(b).  “In response to a petition or on its own initiative, the Commission may issue a general license 
for export … if it determines that any exports … made under the general license will not be inimical to the 
common defense and security or constitute an unreasonable risk to public health and safety and 
otherwise meet applicable statutory requirements.”  Id. at § 110.20(b).  NRC general licenses under Part 
110 only permit export of nuclear material to certain countries.  Id. at § 110.20(f).  “The Commission … 
closely monitor[s] these countries and may at any time remove a country from a general license in 
response to significant adverse developments in the country involved.  A key factor in this regard is the 
nonproliferation credentials of the importing country.”  Id.  While an NRC general license under Part 110 
may permit export without prior notification to the NRC, “a general license for export may not be used if 
the exporter knows or has reason to believe that the material will be used in any activity related to isotope 
separation, chemical reprocessing, heavy water production or the fabrication of nuclear fuel containing 
plutonium, unless these activities are generically authorized under an appropriate agreement for 
cooperation.”  Id. at § 110.20(d). 

9  Id. at § 110.20(a)(2).  Whether or not the Applicant would need to file for a specific license for 
export would depend on future decisions made by the Applicant and determinative factors set out in the 
NRC general license(s) (identity of nuclear material, composition of nuclear material, percentage-weight 
of nuclear material, etc.) applicable to an intended export.   

10  Id. at § 110.31(a), (c). 
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lso 

.”11   

license application, as appropriate, the information specified in § 110.32.  The Commission a

may require the submission of additional information if necessary to complete its review

Upon receipt of an application for an export for which a specific license is required, the 

Commission will notice such receipt on the NRC’s website (http://www.nrc.gov).12  For the 

following types of exports of nuclear material, the Commission will, in addition to publication of 

receipt on the NRC’s website, publish the receipt of application in the Federal Register: (1) “Fiv

effective kilograms or more of plutonium, high-enriched uranium or uranium-233,” (2) “10,000

kilograms or more of he

e 

 

avy water,” (3) “Nuclear grade graphite for nuclear end use,” and (4) 

adioactive w .”13

C.  Request for Hearing on a Specific License Application for Export: Filing 

“R aste  

 
Requirements and Standard for Standing. 

 Following the notice of receipt of an application for a specific license to export, “[a] 

person may request a hearing or petition for leave to intervene on a license application for an 

import 

 

or export requiring a specific license.”14  A request for hearing or petition for intervention 

must: 

 a 

son asserts that his interest may be affected, both the facts 
ertaining to his interest and how it may be affected, with particular reference to the 

 
                                                     

(1) State the name, address and telephone number of the requestor or petitioner; 
(2) Set forth the issues sought to be raised; 
(3) Explain why a hearing or an intervention would be in the public interest and how
hearing or intervention would assist the Commission in making the determinations 
required by § 110.45;   
(4) Specify, when a per
p
factors in § 110.84.15   

 
 

11  Id. at § 110.31(d). 

12  Id. at § 110.70(a). 

13  Id. at § 110.70(b)(2)-(5). 

14  Id. at § 110.82(a). 

15  Id. at § 110.82(b). 

http://www.nrc.gov
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s 

ocument 

r applications; or (3) Such other time as may be provided by the 

est 

he 

he jurisdiction of the Commission, the Commission 

will den

                                                     

 In order to be timely filed, a request for hearing or a petition for intervention must be filed

no later than: “(1) 30 days after notice of receipt in the Federal Register, for those application

published in the Federal Register; (2) 30 days after notice of receipt in the Public D

Room, for all othe

Commission.”16  

 If a request for hearing or petition to intervene “does not assert or establish an inter

which may be affected,” the Commission will consider in determining whether to grant the 

request or petition: “(1) Whether a hearing would be in the public interest; and (2) Whether a 

hearing would assist the Commission in making the statutory determinations required by t

Atomic Energy Act.”17  If, on the other hand, a request for hearing or petition to intervene 

“asserts an interest which may be affected,” the Commission will consider in determining 

whether to grant the request or petition: “(1) The nature of the alleged interest; (2) How that 

interest relates to issuance or denial; and (3) The possible effect of an order on that interest, 

including whether the relief requested is within the Commission’s authority, and, if so, whether 

granting relief would redress the alleged injury.”18  If the matters raised in a request for hearing 

or petition for intervention are solely outside t

y the request or petition.19  Likewise, 

[i]f an issue has been adequately explored in a previous licensing hearing conducted 
pursuant to [Part 110], a request for a new hearing in connection with that issue will be 

 
16  Id. at § 110.82(c).  If untimely, a hearing request or petition for intervention may be denied by 

the Commission “unless good cause for failure to file on time is established.  In reviewing untimely 
requests or petitions, the Commission will also consider: (1) The availability of other means by which the 
requestor’s or petitioner’s interest, if any, will be protected or represented by other participants in a 
hearing; and (2) The extent to which the issues will be broadened or action on the application delayed.”  
Id. at § 110.84(c). 

17   Id. at § 110.84(a). 

18  Id. at § 110.84(b). 

19  Id. at § 110.84(e). 
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est or intervention petition establishes that an interest may be affected; 
r  

After consideration of the factors outlined above (along with timeliness of the request or 

2

t 40

denied unless: 
(1) A hearing requ
o
(2) The Commission determines that changed circumstances or new information warrant 
a new hearing.20 
 

petition21), the Commission will issue a notice or order granting or denying a hearing request or 

request for intervention petition.22  A hearing will be ordered upon the affirmative vote of at least 

two Commissioners.23  If a hearing is ordered by the Commission, a notice of hearing will be 

published in the Federal Register and “will specify whether the hearing will be oral or consist of 

written comments.” 4  If a hearing is denied, a notice in the Federal Register will set forth the 

reasons for denial.25   

II. What are the Applicable Citations from 10 C.F.R. Part 20 and 10 C.F.R. Par ,  
  Appendix A? 

 
The staff offers the following list of citations of authorities that are applicable in the 

review of the proposed license amendment.  In 10 C.F.R. Part 20, “Standards For Protection 

Against Radiation” the applicable subsections are: Subpart A; Subpart B; 10 C.F.R. §§ 20.1201-

20.1204, §§ 1206-1208; Subpart D; Subpart F; 10 C.F.R. § 20.1701; 10 C.F.R. §§ 20.1901 and 

1902; 10 C.F.R. §§ 20.2101-2104; 10 C.F.R. §§ 2106 and 2107; Appendix A; Appendix B – 

Table 1 (applicable radionuclides which are typically uranium-natural, thorium-230, Radium-226, 

 

                                                      
20  Id. at § 110.84(f). 

21  See supra. n.15. 

22  10 C.F.R. § 110.84(g). 

23  Id. 

24  Id.; see also 10 C.F.R. §§ 110.85, 110.86. 

25  Id. at § 110.84(g). 
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adionuclides which are typically U-natural, Thorium-230, 

  10 C.F.R. Part 40, Appendix A, the applicable criteria are: Criteria 2, 5B1-5B6, 5C, 

5D, 5F, 7, 7A, 8, 8A, 9, and 13.   

 III. What are the Expected Dates of Issuance of the Draft and Final Environmental

Radon-222), Table 2 (applicable r

Radium-226, Radon-222), Footnote 3, and Notes 1-4.   

In

  
  Assessment Statements and Technical Evaluation Reports?  

With regard to the technical evaluation report, the Staff expects to issue a draft report b

December 2008 and a final report by May 2009.  The current schedule is contingent upon the 

timely resolution of any requests for additional information (“RAI”), which the Staff expects to 

issue by December 2008.  A response to RAIs is expected by February 2009.  With rega

the environmental assessment, the Staff expects to issue a draft asses

 
y 

rd to 

sment by April 2009 and 

a final assessment by June 2009.  Again, the current schedule is contingent upon the timely 

resolution of any requests for additional information, which the Staff expects to issue by 

December 2008.  A response to RAIs is expected by February 2009.   

       /RA/     
       _______________________ 

      Andrea’ Z. Jones 
      Brett Michael Patrick Klukan 

       Counsel for NRC Staff 
        

 
 

      Respectfully submitted, 



 
UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 

 
In the Matter of     ) 
      ) 
CROW BUTTE RESOURCES, INC.   )  Docket Nos. 40-8943-MLA 

) ASLBP NO. 07-859-03-MLA-BD01 
(License Amendment for North Trend  ) 
Expansion Project)    ) 

     ) 
 
 

NOTICE OF APPEARANCE 
 
 Notice is hereby given that the undersigned attorney enters an appearance in the above-
captioned matter.  In accordance with 10 C.F.R. § 2.314(b), the following information is 
provided: 
 
 Name:    Brett Michael Patrick Klukan 
  
 Address:   U.S. Nuclear Regulatory Commission 
     Office of the General Counsel 
     Mail Stop: O-15 D-21 
     Washington, D.C.  20555 
 
 Telephone Number:  (301) 415-3629 
 

E-mail Address:  Brett.Klukan@nrc.gov 
 
 Facsimile Number:  (301) 415-3725 
 
 Admissions:   Commonwealth of Pennsylvania 
 
 Name of Party:  NRC Staff 
 
 
       Respectfully submitted, 
 
        /RA/ 
       ________________________ 
       Brett Michael Patrick Klukan 
       Counsel for NRC Staff 
 
Dated at Rockville, Maryland 
this 15th day of August 2008 
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CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the foregoing NOTICE OF APPEARANCE for Brett 
Michael Patrick Klukan and “NRC STAFF’S RESPONSE TO BOARD’S ORDER OF AUGUST 5, 
2008 has been served upon the following through deposit in the NRC’s internal mail system, 
with copies by electronic mail, as indicated by an asterisk, or by deposit in the U.S. Postal 
Service, as indicated by double asterisk, with copies by electronic mail this 15th day of August, 
2008:  
 
Ann Marshall Young, Chair * ** 
Administrative Judge 
Atomic Safety and Licensing Board Panel 
Mail Stop:  T-3 F23 
U. S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-Mail:  AMY@nrc.gov 
 
Frederick Oliver ** 
Administrative Judge 
Atomic Safety and Licensing Board Panel 
Mail Stop:  T-3 F23 
U. S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
E-mail:  FWOLIVER@verizon.net 
 
Richard F. Cole * ** 
Administrative Judge 
Atomic Safety and Licensing Board Panel 
Mail Stop:  T-3 F23 
U. S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail:  RFC1@nrc.gov 
 
 

Office of the Secretary * ** 
Attn:  Docketing and Service 
U.S. Nuclear Regulatory Commission 
Mail Stop:  O-16 G4 
Washington, DC 20555 
E-mail:  HEARINGDOCKET@nrc.gov 
 
Office of Commission Appellate  
     Adjudication * ** 
Mail Stop:  O-16 G4 
U.S. Nuclear Regulatory Commission 
Washington, D.C 20555 
E-mail:  OCAAmail@nrc.gov 
 
Mark D. McGuire, Esq. ** 
McGuire and Norby 
605 South 14th Street, Suite 100 
Lincoln, NE 60508 
E-Mail:  mdmsin@alltel.net 
 
David C. Frankel ** 
P. O. Box 3014 
Pine Ridge, SD 57770 
E-mail:  dfrankel@igc.org 
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Bruce Ellison ** 
P. O. Box 2508  
Rapid City, SD 57709 
E-mail:  belli4law@aol.com 
 
Johanna Thibault * ** 
Board Law Clerk 
Atomic Safety and Licensing  
     Board Panel 
Mail Stop:  T-3 F23 
U. S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
E-mail:  JRT3@nrc.gov 
 
Debra White Plume ** 
P. O. Box 71 
Manderson, SD 57756 
E-mail:  LAKOTA1@gwtc.net 
 
Thomas Kanatakeniate Cook ** 
1705 S. Maple Street 
Chadron, NE  69337 
E-mail:  tcook@indianyouth.org 
 
Slim Buttes Agricultural Development 
     Corporation ** 
Attn:  Thomas K. Cook 
1705 S. Maple Street 
Chadron, NE 69337 
E-mail slmbttsag@bbc.net 
 
Harold S. Shephard, Esq. ** 
Center for Water Advocacy 
90 W. Center St. 
Moab, UT  84532 
E-mail: waterlaw@uci.net 
 
 
 
 
 
 
 
 
 
 

Western Nebraska Resources  
     Council ** 
Attn:  Buffalo Bruce 
P. O. Box 612 
Chadron, NE 69337 
E-mail:  buffalobruce@panhandle.net 
 
Crowe Butte Resources, Inc. ** 
Attn:  Stephen P. Collings 
141 Union Blvd., Suite 330 
Lakewood, CO 80228 
E-mail:  steve_collings@cameco.com 
 
Owe Aku, Bring Back the Way ** 
Attn:  Debra White Plume 
P. O. Box 325 
Manderson, SD 57756 
E-mail:  LAKOTA1@gwtc.net 
 
Tyson R. Smith** 
Winston & Strawn LPP 
1700 K Street, N.W.  
Washington, D.C. 20006 
E-mail:  trsmith@winston.com 
 
Mario Gonzalez, Esq ** 
Elizabeth Maria Lorina, Esq. ** 
522 7th Street, Suite 202 
Rapid City, SD  57701 
E-mail: elorina@gnzlawfirm.com 
 
Marc A. Ross, Esq. ** 
Rock the Earth 
1536 Wynkoop St., Suite B200 
Denver, CO  80202 
E-mail: marcr@rocktheearth.org 
 
 
 
 
 
 /RA/ 
__________________________ 
Andrea’ Z. Jones 
Counsel for NRC Staff 
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