October S, 1987

BEFORE THE
NUCLEAR REGULATORY COMMISSION

In the Matter of

TENNESSEX VALLXY AUTBORITY
(Watts Bar Nuclear Plant,
Units 1 and 2)

..

TVA EMERGCENCY REQUEST FOR ORDER RELEASING -
O! REPORT AND UNDERLYING TRANSCRIPTS AND DOCUNENTS

The Tennessee Valley Authority ("TVA®) $¢s the ovnb'r-lad !

constructer of the Watts Bar Nuclear Plant. Tva respectfully re-
Quests that the “ommigsioners of the Nuclear Requlatory Conn't.l'.-
sion ("NRC® or “Commission"), pursuant to 10 C.F.R. ‘2.790(9-),
promptly issue an Order requiring the {mmediate release by u:c
Office of Investigations ("Ol") of the O Report that has b‘_.ti
prepared on the accuracy of a March 20, 1986 letter from TVA to
the NRC Staff concerning Watts Bar, as well as all mpportu_xq_f
transcripts and documents. .

L

TVA's request 18 based on the fact that the MRC'g ng':-

tions, apparently through itz Director of Ol, huve already t‘--
svlted in the public release of at least the O Director’s co"-.

clusions, presjusably based on the {nformation 1= the subjact |
Report. There is no compelling reason for contimed nondisclo-
sure. In the absence of such a "compelling reason,” tre Commia-

sion has the responsibility Yo make avallable to TVA rre R.ba&
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and the transcripts and documents associated with {t. 10 C.7.K.
$2.790(a). The public interest in the integrity of NRC's ‘n_'
vestigative procaas dictates this action. Certainly, under We

applicable "balancing of interests" test, TVA should be pmi‘&d
with this information. 3

L. BACKGROUND

Over the past year, Ol roaducted an extensive 1uvi-é-
gation into tha accuracy of TVA's March 20, 1986 letter to-_ﬂ\n:r-
MRC Staff vhich reported on allegations concerning AM:;I_
matters at Watts Bar. That letter was signed by retired Admiral
Steven A. Whize, the Manager of Nuclear Power for TVA. Admiral
White joined TVA in January of 1986 to lead the effort to Teovamp
TVA's nuclear program. At the time of Admiral White's arriwsi,
all five of T/A'S cperating auclear pover plants were shut dovn.
Over the past year and a half, Admiral White has dramatically
reorganized and restructured TVA'e nuclear program, and hag revi-
talized the program, both by the influx of many new, _
well-qualified persoinel, and by changes in policies snd pr'ou-
dures at TVA. Today, Adairal White is {n the midst of _

fnstituting these chtnqoc.!/ By any standard, Admiral N\’-"-l

1/ The NRC Staff has remarked vary favorably on the changes Ad-
miral White is instituting at TVA. In an Auqgust 6, 1987
briefing of the NRC Advisory Committee on Reactor Safe- -
quards, James C. Keppler, Director, Office of Specisl Proj-
ects, stated that, "The change at TVA . . . is radical sad
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task has been monumental. It hae required and continues to re-

Quire his undivided attention.

TVA generally, and Admira) white specifically, cooper-
ated fully wvith the Ol investigation of the March 20, 1985 let-
ter. MNany TVA employees vare intervieved by OI, some repeltidly.
Numerous contractor employees also were {nterviewved. Adlir;—l )
wWhite h:mself was interviewed on three separate days. !n‘d'l-li.o'.l
these activities, as well as others, it has been TVK's and Adn-
ral White's intent to ful.iy support NRC in the conduct of 1tl.c-
tivities and specifically, to be (€ully responsive te thalm:'-:ts-
gators' needs in conducting a thorough and professionel .

investigation of the March 20, 1986 letter.

The responsibility TVA has exercised in its pcrucipi-
tion in this investigation should be matcled by thae NRC in its
activities. Ol investigrtions must be conducted professionally
and responsibly. The public must have confidence in the 1nt?§r1-
ty of the process; licensces and their employess must aa vou;'.

01 investigations of alleged wrongdoing have a legitisate pur

pose. The public disclosure of NRC investigaticns, as here, vith

no disclosure to the licensee or opportunity for comment, hll-' :thc

(Contimued)
effective . . . . [1]f they continue with the pr.jrams tXey

have committed to, ! don't see any reason why the TVA

project cannot be an outstanding performi.qg projsct." ACES
Mtg. Transcript at 22-23 (Aug. 6, 1987). :
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potential for preventing a liceasee from being able to effec-
tively manage its program. No one would argue that it would be
:2 the public interest for NRC's investigations to become o méens

Dy which thoese who can exert influence and chocse ts &o n,__im-.

the process to paralyze a licensee and its managemeat. Sinf-

larly, no one would argue that permitting the O! Dif Ior""::".’
clusions to be published without the underlying findi , d“
consequent injury to the reputations of individuals, htth‘r

-

serves the public interest ﬂr the integrity of the agency. 1a
fact, that is vhat is happening hers.

Pursuant to its agreement with TVA courisel and counsel
for cartain TVA contractor emp.oyees, Ol has released comil-t'hy
witnees interview transcripts, !ncluding Admiral White's t?im-
scripts. As agreed, this relesse occurred abcout cne veak &i"r
the completion of Ol's investigativs fileld work, some thmvéa.
ago. This release marked the end of the investigative stage ot
the OI ptocon.y

2/ Ol has.not released other wvitness transcripts, hovever, as-
serting that vhere individuals were not repressnted by coun-
sel who asked for ths transcript during the interviev, no
transcript would be forthcoming, at least in the near fu-
ture. This approach has been applied even in those cases
where an individual subsequent to his interviev made a very
npecific ragquest for his transcript.
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To the best of TVA's knovledge, in this case, QI

briefed the Commissioners on the status of the subject 1,“,..'“-“.
tion on Thursday, Octcober 1, 1987. That cloeed briefing vae
tacilitated by an extensive Ol Report which, presumably, Aetiils
Ol's findings. To the bast of TVA'¢ knowledge, the OI loP'O.";*-.;
itself has not yet been publicly released. T2

-

On friday, October 2, 1967, the Director of O! nl;é'-'
RO
briefed staff meabers of the House Committee on Energy & Com=

- - A

merce, Subcoulitt.n on Overeight & Fnvestigations and porﬁqé.l '_‘
other Congressional Committees. Thsase briafings have rnu[t-;l_ in
the publication in the press of articles charging, among oth.dg

things, that "NRC invastigators conclude nuclear chief lied ufdn

oath, " and “"wWhite intenticnally nisled the (Clommission.” Sa¢"

R R
Attachnents 1 and 2. =

Ol has not informed Admiral White or anyone slse iro.
TVA about the charges attributed to the Director of OI thnt:‘_‘vf;n'
made againsc Admiral White and TVA. The basis for thase qc;uu-
tions tharefore remains hidden, and Admiral White and TVA are in
the untanable position of being unable toc respond to
publicly-aired accusations. At the same time, Admiral Whit; ‘and
others in TVA must continue to try to function effectivaly, ‘td
retain the public's confidence, and to give the nuclear prograa

their undivids:d support and attention.
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In these circumatances the facts may not dictate the
resolution of this matter; rather, the manner in which the pro-
cess 18 being ccnducted may be determining the ultimate oué&:-.,
independent of the facts. The Commission has the cu&nrit{:.;é,
we suggest, {n the public {nterest, it has the n-pon-tbiblgtjx“j.o
put the system back on track. [t should do eo premptly. o

N

IT. BASIS FOR RELIErF -

NRC regulations require that final REC records and
documents must be released to the public "in the absence ot-i N

coapelling reascn for nondisclosure." 10 C.¥.1. 2.7”(‘);3,‘

-~ -

CI has finished its field work, as evidenced bylu re-
leaase of some tranacripte, and has completed a Report. qug;“n-
ly, the "investigative" part of its effort s over. And since
the Diractor of OI briefed Congrezsional staff nembers and the
Commissioners on the basis of the O! Report that has deen pre-
pared, even if cther reports Bay at some time be gene-ated, tha

OI Report in question constitutes a final reps.c within the scope

. 4

rd

3/ "Section 2.790 of che rules of practice ie the MC's peomul -
gition in obedience to the Preedom of Informatiocs Act,
(FOIA), S D.S.C. 5%2 * Consumars Power Co. (Pal:sades
Nuclear Power ?lcintx). ALo-80-1, 12 N.R.C. 117, 120
(1980). The FOIA 1s "a broad disclosure statute vhich evi-
dences a 'strong public policy.in favor of public accees to
information in the possession of federal agencies.'® -
Cochran v. United States, 770 F 2d 949, 954 (11tx Cir.
1985), citing Brown v. Federal Bureau of Investigation, &

e —— —_—

F.2d 71, 73 (2d Cir. 1981).

M 2
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of 10 C.F.R. §2.790.Y  The uzreleased transcripts and documsats

aYe- :_o siaal documents. T T

Unquesticnably, the burden is on the party uckmq-‘u}
prevent the disclosure of NRC records and docusents o oottﬂtfgh'
a legal basis for doing so. 10 C.F.R. §2.790(a); see Q.Cm i

Onited States, 770 F.2d 949, 954 (11th Cir. 198S); '-—"li.!w
Protection Agency v. Mink, 410 U.S. 73, 80 (1973). The test eet

forth in the ragulation for determining wheth4r nondinclocuio 18
permisaible s "a balancing of the muroits‘ of the person br )

agency urqing nondisclosure and the public interest in dla{}}f
sure.” 10 C.F.R. §2.790(a). =

-+ -

To the extent any basis for nondisclosure has beec ar.

r

ticulated, and to date at least publicly there has been non@i
(cther than the suggestion that interviewees without the bopoflt
of counsel may not review their transcripts), the rationale of

protecting the integrity of {ts investigation or any related

-

: i T e T

4/ In a FOIA exeaption S case, inwolving tha requested disclp-
sure vf an intra-agency document, the digtrict court (ciling
the D.C. Circuit Court of Appeals) noted that even if a =~
docusant 1s predacisional at the time it is prepared, it can
lcse that status if it is adopted, formally or informally,
as the agency position on the tssue and 1is used by the agen-
Cy in its dealings with the public. Washington Post Co. v.
U.S. Dept. of Alr Force, 617 F. Supp. . 608 (D.¢.D.C.”
1985). In the present case, the Director of Ol spparently
was prepared to adopt a forma. position on this matter,
relying on the eubjeat 01 Report and underlying transcripts
and documents. It would therefora be disinganucus still to
arque that thae documents in question continue to be
predecisional.
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nforcement proceeding no longer s coampolliny. The
invetitigive procesa is comploet; a numnb*r trancripts ar'e
now public. If 01 were to suggest a concerh about tipping off
*targeta’. destruction of evidence, or any other traditional in
vestigatlva rationale for nondisclosure, ye fact is that tst
case is no longer In a posture where thea Iglefariaus ecti.vl_tiA
could be accoaplished, even it somebody had vnted to do —
The evidence is in; there is nothing to taper with. iZ any
event, there is absolutely no basis for caiteing that ty *ic
Lmroper actevities eight be undertaken. Suth hypothetical argu
ments fall far short of the compelling basis for Aomdiscloutre
vhich is required in the context of invest.gatery exempt.n to
FOIA zequests. on which the ( 2.790(a)(7) saeadard i based:
Marzen v. US. Dpt. of Realth and Ruman Servc., 632 r. ~ipp.

785, 805 (N.D. [Ill. 1986) (under exemption 7'a), goverament

5/ 10 C.t.L. Section 2.790T()(7) exempte from discloaure *t
vestigatory records colpiled for law enforc-ment purpose.,
but onlly s the extent that the production of such records
would (i) Interfere with enforcement proceedinga, (ti) de
prive a perm of a right te fair tri&ka or aa tapartlal
adjudication. (111) Qonatltuto an unwarranted invston qf
personal privacy, (iv) disclose tUhe lIdentity of a cmi~a
tial source , (v) diclose Investiegive trecRlhimes
procedures, or tvi) endanger the lift or physical safety-of

law enforcement personnel. 10 C.F.R. | 2.790(a):7). TVA
believes exemption  (tii), (iv). (v) ea (vif are iadleica-.
ble to this case. if anything, exemption (i) wei ghl avi
ly in favor of disclosurew the process 01 has used is

grossly unfair to TVA and Admiral White. That leaves "iexmp
tion (i) which, TVA has assumed in the text of this Reqiest,
Is the only exemption 0! could even attempt to put forward
in arquing against disclosure.



agency must demonstrate "concrete, cognizable, and substantial

interference” with enforcement proceedings); see n.J3, supra.

r

Compounding the weakness in any argument favorxné nop-
4> sclosure is the indisputable fact, see Attachments 1 and 12: -
that vhether through any deliberate intent ér not, mfm'lau&f~
adout this invastigalon already has been tg;luud or IQM u
the public. Of course, TVA does .ot know cx.actly what {n-
formation has been released. At this time, all we lmow is that
=Me 0! Directer's thoughts on tha matter have baen publilhd i{n
the newvspaper. To argue that the rolono.‘of the bases for ';h\u

sonclusions might jecpardize socmwe investigative purpose {s to

faji)l to take responsibility for the release of information that

CT voluntarily risked when it chose to discuss the report a‘iti_!fo :

~he NRC.

%alancing any theoretical investigatory rationale
egainst the real anc continuing ftnjury to TVA and Admiral waits
zauased by nondisclosure of the 0] Report and sssociated trame

scripts and documents unquestionably leads _to the conclusloi that

.o S
these documents should be released by the Commission mow. Pot

whacever zesscn, the process NRC has saployed has becoma

pntolerably unfair and debilitating. The rolpuo of bald xdu-

-

tions in the press, which are impossible to rebut or dofeﬂdr—, >
ajainst, injures the good standing cf TVA in the co ity and

the personal and professional reputation of Admiral White. This

-9-
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is no slap on the hand: at a minimum, the Ol Cirecter's vievs |
challenge the integrity of the man th for TVA's mxcliu-
prograz. This was dome vithcut affording Admiral W:ite or fv’g
any opportunity, and certainly not a tmly"on., to chn;loniu
their accuser.¥ It woula be an abuse of pracess for Ol to lua.
behind an "investigative” protection ntqug’cét_:o cbstruct ."c;{;itio
wiitch
risk and then result in such injuricus conseQuences cannot nnd"

ay of the bases for the Ol Director's coa_cj,gqtca. Reetings

should not be samctiomed by the NRC. To allow this situatien to

continue indefinitely constitutes such a sanctioning.

ITT. CONCLUSTON =

The Cosatssion cannot repair the duac. to TVA's !tm-
ing and Admiral White's reputation that slready has occurrod--.!‘;o-
the public disclosure of the Directer of OI's views about the ‘
March 30, 1986 letter. But the Commission cas and should t;dsco
the contiouing nature of this debilitating dasage by qivtnq_rvA
and Admiral White a proapt opportunity to address the zntu'r;' at
hand. Affording that opportunity a ywar trﬁ- cow, or even 2\&
weeks from nov, will be too late to overcome the sdverse iedact

" .
of the disclosurs that has occurred, And it is sisply impossidle

6/ Just as it “"would be grossly unfair to permit records to be
avsilable to unauthorized third parties and at the same fime
deny access to the FOIA requester,® Fjiumara v. Higgins, 72
F. Supp. 1093, 1100 (D.N.H. 1983), so, too, would it be
grossly unfair to allow tha Ol ‘process te pracipitate p\ slic
defamatory remarks against a [icensse vithout providing the
accused “he information on which those remarks are based.
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to squarely address the zatter at hand without knowing the bo.-u
for the OI Director's conclusion. TVA and Admiral White's intgr-
ests in obtaining access to this information far ocutveigh any os-
tensible argument, grounded on theory and not fact, for contimned
nondisclosure of the subject OI Report and the transcripts ',“’

documents on which {t relies..

- -
. &

For the ressons stated in thig t@cst, TVA asks the
Commiasioners for the immediate releass of ¢ths OI Report on v!nch
the Ol Director's conclusions, reflected in Attachments 1 lﬁ 2,

are based, as vell as all underlying OI interview ttanscrip& :and

documents.

Respectfully submitted, o
Cerald Charnoff - _;'_
Deborah B. Bauser

SHAW, PITTMAN, POTTS & TROWBRIDCE
2300 N Street, N W.

Washington,; D. c 200137

(202) 822-8215

Couasel for TYA and Admiral
Steven A. White

James E. Pox.

Deputy Ceneral Counsel ' i
Tennesses Valley Authority

Dated:; October S, 1987
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