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1 P-R-O-C-E-E-D-I-N-G-S

2 (2:02 p.m.)

3 CHAIRMAN FARRAR: Let's, then, go on the

4 record. We are here for a first prehearing conference

5 in the Shaw AREVA MOX Services case, which we

6 shorthand as MOX. This is the first conference since

7 the Board admitted a contention back in June.

8 The parties have done some preliminary

9 exchange of documents. And so it is timely to see

10 where we are going in terms of a schedule.

11 This is Mike Farrar. I am at our chambers

12 at the NRC headquarters. I am the Chairman of the

13 Board. With me is Judge Larry McDade. And calling in

14 from another location is Judge Nick Trikouros.

15 Also with us here in chambers, in addition

16 to the court reporter, are two law clerks, Marcia

17 Carpentier and Zachary Kahn, and a summer intern we

18 have been blessed with: Kelly Burleson.

19 For the intervenors, who is there?

20 MS. CURRAN: This is Diane Curran

21 representing Blue Ridge Environmental Defense League,

22 Nuclear Watch South, and Nuclear Information and

23 Resource Service.

24 CHAIRMAN FARRAR: Thank you, Ms. Curran.

25 Mr. Silverman, who do you all have for the
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1 applicant?

2 MR. SILVERMAN: I am at one location

3 representing MOX Services, the applicant. And Tim

4 Matthews at another location from Morgan Lewis, would

5 you please announce who is with you?

6 MR. MATTHEWS: Yes. With me is Anna

7 Vinson from our firm, Dealif Gwyn from MOX Services,

8 and Kathy Martin from the Department of Energy.

9 CHAIRMAN FARRAR: All right. Thank you

10 for the applicant.

11 For the staff?

12 MS. JONES: Judge, this is Andrea Jones

13 for the NRC. And my clients just walked in the door.

14 CHAIRMAN FARRAR: Okay. Do you want to

15 identify them or do they want to remain anonymous?

16 MS. JONES: I will go ahead and identify

17 them.

18 CHAIRMAN FARRAR: All right.

19 MS. JONES: We have Margie Kotzalas, who

20 is Branch Chief. We have David Titinsky, who is the

21 Project Manager; Kevin Morrisey, who is also a Project

22 Manager on the MOX case. And we have Katina Gibbs,

23 who is a licensing assistant.

24 CHAIRMAN FARRAR: Okay. Do you want to

25 spell the first person, Margie's, last name for the
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1 court repo±ter?

2 MS. JONES: K-o-t-z-a-l-a-s.

3 CHAIRMAN FARRAR: Okay. Thank you.

4 Welcome. We are glad to have you there.

5 Judge Trikouros, you're still there?

6 JUDGE TRIKOUROS: I am here.

7 CHAIRMAN FARRAR: Okay. Thank you.

8 Let's get started. We had set this for 90

9 minutes, but in light of the progress the parties have

10 already made and assume there is no controversy, we

11 ought to be able to finish somewhat quicker than that.

12 Let's start with the questions we asked in

i3 the order calling for this conference. The timing of

14 the SER, Ms. Jones?

15 MS. JONES: Yes, Judge. For the draft, we

16 are looking at July 2010. And for the final, we're

17 looking at December 2010.

18 CHAIRMAN.FARRAR: All right. Thank you.

19 Part B, the basis of the defense, Mr.

20 Silverman, you're going to go ahead on this

21 contention.

22 MS. CURRAN: Judge Farrar?

23 CHAIRMAN FARRAR: Yes?

24 MS. CURRAN: I'm sorry. Could we just go

25 back to the first question for a minute?
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1 CHAIRMAN FARRAR: Oh, sure, Ms. Curran.

2 MS. CURRAN: I just want to clarify that

3 the final SER is going to address the completeness of

4 construction of the principal safety features.

5 CHAIRMAN FARRAR: Ms. Jones?

6 MS. JONES: As I understand it, the final

7 itself will not necessarily address'that.

8 MS. CURRAN: Yes. When you said 2010, it

9 made me remember I thought construction was supposed

10 to be over in 2011 or something.

11 MS. JONES: Can you hold a second?

12 MS. CURRAN: Yes.

13 (Pause.)

14 MS. JONES: Yes. I'm sorry. Just need to

15 consult with the project manager to make sure I was

16 clear on what was going to happen.

17 The SER itself, as we understand it, as I

18 understand it, is not really contingent upon the

19 construction complete of the entire facility per se,

20 but as far as the completion on the PSSCs, you know,

21 as we said before, we're not going to issue any

22 licenses until that is actually confirmed. But, as I

23 understand it, that is going to come out in a

24 supplement to the SER.

25 MS. CURRAN: So it's going to be two
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1 phases is the SER basically?

2 MS. JONES: Not two phases, but I guess if

3 you want to call it that.

4 MS. CURRAN: And is that the only issue

5 that'-s going to be postponed, is that finding on the

6 principal -- I can't remember the exact phrase --

7 safety structures?

8 MS. JONES: Well, I don't know that I

9 would call it "postponed." I would say that once

10 they're at the point where we are ready to make a

11 determination on the PSSCs, then, you know, our

12 supplement is going to be issued at thaL point. But

13 a license will not be issued before that.

14 MS. CURRAN: Okay. Do you have a schedule

15 for the supplement?

16 MS. JONES: I don't have one. And I think

17 because it -- you know, the problem is that it's

18 contingent upon once the PSSCs, once they have gotten

19 to the point we are ready to make that determination,

20 then that's when the supplement will likely be issued,

21 sometime around that point.

22 But it's very difficult to say this soon

23 in the process exactly when that is going to happen.

24 So I can't give you like an accurate, you know, date,

25 month or date for when exactly that will happen or
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1 should I say I can't give you an accurate date. What

2 i can say is that it is going to happen once we have

3 gotten to the. point where they're ready to make that

4 determination.

5 MS. CURRAN: Okay.

6 CHAIRMAN FARRAR: Ms. Curran, that answers

7 your question?

8 MS. CURRAN: Yes.

9 CHAIRMAN FARRAR: And that whole thing I

10 presume was one of the things we touched on in our

11 order. And, Ms. Jones, that is the subject of what

12 you all have to do, then --

13 MS. JONES: That's correct. That's

14 correct.

15 CHAIRMAN FARRAR: -- is the subject of

16 your petition for review with the Commission, correct?

17 MS. JONES: Right, exactly.

18 CHAIRMAN FARRAR: Okay.

19 MS. JONES: And it all depends on how that

20 all plays out as well, too, Judge.

21 CHAIRMAN FARRAR: Right.

22 MS. JONES: Who knows? We may end up

23 having to do it.

24 CHAIRMAN FARRAR: I know. I just wanted

25 to make sure we were clear on where we stood.
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1 MS. JONES: Right.. Right.

2 CHAIRMAN FARPAR: Well, thank you for

3 answering Ms. Curran's question.

4 MS. uuNES: Oh, no problem.

5 CHAIRMAN FARRAR: Part B, the basis of the

6 defense, Mr. Silverman, do you all want to go. ahead

7 and litigate this on the basis of the application as

8 it now stands or do you plan to amend the application

9 to address the substantive contention 4?

10 MR. SILVERMAN: Yes. Your Honor, we don't

11 have an answer to that question at this tire. We have

12 not been able to -- we haven't had the time to sit

13 down and analyze how we intend to address the

14 contention in enough detail to really know whether

15 there is a need to amend the application, no present

16 plans to amend the application, but there are any

17 number of ways that we might address the issues raised

18 in the contention.

19 -As we get a little bit further downstream

20 in this process, we will have had more opportunity to

21 figure that out. But I apologize that I am not in a

22 position to tell you right now that we have that

23 information. We have been pretty busy primarily with

24 the mandatory disclosure compliance at this point.

25 CHAIRMAN FARRAR: okay. Fine. You know,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



543

1I the whole purpose of thiis conference was to find out

2 how much we did know or how much you all knew about

3 how fast we were going to go forward. So that's a

4 fair answer --

5 MR. SILVERMAN: Thank you.

6 CHAIRMAN FARRAR: -- that you are not sure

7 now. Then let's jump for a moment. Well, no. Let's

8 stay with B. Then that almost precludes setting even

9 a rough schedule for the actual litigation.

10 So what we'll need to do is have the

11 applicant give everyone notice at some point. Mr.

12 Silverman, whenever you make that determination, then

13 we'll have that ball be in your court that you say

14 that you're ready to proceed on the basis of the

15 existing application or that you are going to amend

16 and that you think that will take X number of days,

17 weeks, or months.

18 MR. SILVERMAN: Well, Your Honor, if I

19 may,

20 CHAIRMAN FARRAR: Yes?

21 MR. SILVERMAN: -- you know, we're happy

22 to try to and we fully intend to evaluate our case,

23 figure out how we intend to respond to the contention.

24 At the earliest possible time, we need to meet with

25 our client and go through that process.
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1 We are happy to come back at a reasonably

2 future time and talk about schedule and the like, but

3 as to having to give the parties notice that we're

4 going to amend the application or that we're going to

5 proceed on the basis. of what's in the LA, you know,

6 we're not sure we have that obligation. That

7 essentially goes to our legal strategy.

8 You know, we theoretically, theoretically,

9 could file a motion for summary disposition based upon

10 what's in the existing LA with additional information

11 and proceed from there but a little concerned about a

12 requirement that we notify the parties that, you know,

13 we've made a judgment that we need to amend the

14 license application.

15 Obviously if there is an amendment

16 request, that gives the intervenors an opportunity at

17 that time to evaluate it and if they feel additional

18 contentions or modifications to the contention are

19 warranted, they-can do it at that time.

20 CHAIRMAN FARRAR: i guess maybe I didn't

21 make myself clear. Since the Commission puts a lot of

22 stress on expedited proceedings, I was concerned that

23 the Board needed to be in position to move forward

24 with an evidentiary hearing and that you, in effect,

25 would be giving us notice so that we could plan our
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i schedule.

2 MR. SILVERMAN: We would be happy to get

3 that --

4 CHAIRMAN FARRAR: If you don't want to do

5 that, then that's fine.

6 MR. SILVERMAN: One other thing that I

7 think would be a good idea is to suggest that in some

8 period of time, maybe 60 days or so, that we plan to

9 have another prehearing conference where some of these

10 questions that you have asked that we may not be able

11 to answer today we can answer, things like, you know,

12 would we -- we're going to get to some of them, but,

13 you know, what kind of schedule do we think might work

14 for the hearing itself.

15 CHAIRMAN FARRAR: okay. And in terms of

16 you mentioned the capability of filing a motion for

17 summary disposition, I think -- I will have to.. go

18 check the rules, but I think that's one of the things

19 boards can decide whether it would expedite the

20 proceeding to allow motions for summary disposition or

21 not.

22 And maybe we can get to that later in this

23 conference call. But please don't assume that that

24 may be the fastest and most efficient way to do things

25 and the best use of resources.
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1 MR. SILVERMAN: i agree, Your Honor. We

2 haven't made that assumption.

3 CHAIRMAN FARRAR: Okay. Well, I like your

4 idea of coming back in 60 days and seeing where we

5 stand.

6 JUDGE TRIKOUROS: Mr. Silverman, this is

7 Nick Trikouros. I have a question.

8 MR. SILVERMAN: yes, sir?

9 JUDGE TRIKOUROS: Do you see a connection

10 between the December 2010 final SER date and the

11 supplement that we just discussed about the PSSCs? In

12 other words, do we need that supplement to deal with

13 contention 4?

14 MR. SILVERMAN: Well, my view is if that

15 supplement is focused on the issue of whether the

16 PSSCs have been constructed in accordance with the

17 application, the answer is no.

18 And that's a quick answer off the cuff,

19 Your Honor. And we're going to get to it because one

20 of the questions you have asked is do we think we

21 could proceed earlier on contention 4, even before the

22 actual final SER is issued, and even before the draft

23 is issued.

24 JUDGE TRIKOUROS: Right.

25 MR. SILVERMAN: And we have a view on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.om



547

1 that.

2 JUDGE TRIKOUROS: Right. I was referring

3 to where the supplement fits into that whole picture.

4 And I think you're telling me --

5 MR. SILVERMAN: I think there's no

6 connection.

7 JUDGE TRIKOUROS: -- it doesn't fit in at

8 all.

9 MR. SILVERMAN: It goes to construction

10 issues, which aren't raised by the contention.

11 JUDGE TRIKOUROS: Right. Okay. Thank

12 you.

13 CHAIRMAN FARRAR: Before we move forward,

14 is there anyone who thinks this might not be a subpart

15 L proceeding? Some places the rules seem to be

16 permissive. In some places, they are mandatory.

17 Mr. Silverman, do you see this as a

18 subpart L?

19 MR. SILVERMAN: We see this as subpart L

20 unless and you may be getting to this -- we

21 conclude that subpart N would be a better way to

22 proceed.

23 CHAIRMAN FARRAR: Oh, no, no. Yes. I

24 meant just, you know, going in position.

25 MR. SILVERMAN: Yes. Subpart L, yes, sir.
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1 CHAIRMAN FARRAR: OkY. Ms. Curran?

2 MS. CURRAN: Yes?

3 CHAIRMAN FARRAR: Okay. And

4 MS. JONES: Yes, I would agree as well,

5 Judge. This is Andrea Jones for the NRC.

6 CHAIRMAN FARRAR: All right. Then it's

7 subpart L going in. I just wanted to make sure

8 everyone was agreed on that.

9 All right. Then let's jump down to C.1,

10 the role of the first sentence of 2.1202(b) (2). Ms.

11 Jones?

12 MS. JONES: This is a question for me,

13 Judge?

14 CHAIRMAN FARRAR: Yes, it is.

15 MS. JONES: I don't really see that there

16 is really an issue. I understand what the provision

17 requires. I mean, we deliberated about it and

18 concluded that we needed to participate as parties.

19 So unless, you know, Diane Curran has a

20 different, Ms. Curran has a different, perspective,

21 that is pretty much where we stand. And I believe we

22 made --

23 CHAIRMAN FARRAR: But you were supposed to

24

25 MS. JONES: -- our desires known. I think
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i we made that known in the July 28th letter that we

2 filed along with our initial disclosures.

3 CHAIRMAN FARRAR: Maybe I missed that.

4 Oh, no. There it-is. Okay.

5 MS. JONES: The very last line of the

6 letter, I believe.

7 CHAIRMAN FARRAR: Okay. So recognizing in

8 B.1 that you are not required to be a party, you do

9. want to be a party?

10 MS. JONES: That is correct.

11 CHAIRMAN FARRAR: Okay. Then thank you

12 for that.

13 MS. JONES: Sure.

14 CHAIRMAN FARRAR: And, moving to C.2, is

15 there anyone who knows now that they want this

16 litigated before the SER in July 2010? Mr. Silverman?

17 MR. SILVERMAN: Your Honor, we haven't

18 come to an absolutely final decision, but we think

19 that this is the kind of case that may very well be

20 amenable to a proceeding on contention 4 before the

21 SER is issued. You know, you have got a single issue,

22 single contention to deal with. You have got a pretty

23 substantial amount of time before the SER comes out.

24 It seems like it is a perfect sort of case

25 to proceed early. And, you know, I think our proposal
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1 would be to -- and 6o we are leaning towards

2 requesting that.

3 And we would probably consult with the

4 parties beforehand and file a motion unless you have

5 a different way you would like us to proceed.

6 CHAIRMAN FARRAR: No. My next question

7 would be to the staff. If Mr. Silverman wants to do

8 that, the rule is designed to protect the staff from

9 having to participate in hearings before it has done

10 its work so as not to slow down the completion of that

11 work.

12 And given your desire to participate and

13 our desire if you participate to have the benefit of

14 your views, what is the staff's view on whether we go

15 before the -- it would be appropriate to move before

16 the SER is out?

17 MS. JONES: Judge, this is Andrea Jones.

18 I think I would like to let Mr. Klukan go ahead and

19 address that if he would like.

20 CHAIRMAN FARRAR: Okay.

21 MR. KLUKAN: Hi, Your Honor. This is

22 Brett Klukan. I don't know if I got caught in the

23 initial round of names. That is Brett, B-r-e-t-t,

24 Klukan, K-l-u-k-a-n.

25 The staff is amenable to moving before the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealraross.com



551

1 SER. it again is not like the applicant hasn't made

2 its final decision on whether that is feasible or not,

3 but it is considering that option and think that it

4 might pursue.

5 CHAIRMAN FARRAR: Well, if they do pursue

6 it and you're amenable, how would we get the benefit

7 of your views if the SER isn't done, the benefit of

8 your views onwhether what the applicant has proposed,

9 whether it's as is or in an amended application, how

10 would you send someone to testify who would tell us

11 their views if it hasn't been finalized from the SER

12 yet?

13 MR. KLUKAN: I have talked about this with

14 the applicant, Your Honor. We would only be amenable

15 to moving forward with it if the staff had the time to

16 review and finalize and review regarding the

17 information it feels needed to move forward with the

18 hearing on this contention.

19 MR.. SILVERMAN: And, Your Honor, if I may?

20 This is Don Silverman. If we proceeded down this

21 path, we could. One way to proceed would be to simply

22 provide our direct testimony assuming we didn't

23 proceed by motion for summary disposition and lay out

24 our case and provide enough time for the NRC staff and

25 the intervenors to review that information and address
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t it in response testimony. That's one way to proceed.

2 CHAIRMAN FARRAR: Okay. What I don't want

3 to get into, I think the rule says that we can -- hold

4 on. Let me get it in front of me. In order to do

5 that, we would have to find and expedite the

6 proceeding.

7 And I don't want a situation where we

8 start to go to hearing and then the staff hasn't done

9 enough work to give us the real benefit of their

10 views. And then we have to adjourn or start again or

ii declare a net fall or something and lose that time.

12 So we need you all to be thinking about

13 that.

14 MR. SILVERMAN: Understood.

15 CHAIRMAN FARRAR: As Mr. Silverman thinks

16 over the next 60 days about what his strategy will be,

17 the staff needs to be sure that if someone does ask us

18 to go ahead, they would be ready to fully participate.

19 Ms. Current, bef ore I get to you, Ms.

20 Jones, I neglected on that C.lI point about your

21 sentence, saying that you did want to participate in

22 the July 28th letter, does it matter that that was not

23 within the 15 days that the rule says?

24 MS. JONES: I think in this particular

25 instance, in reading 2.1202 (b) (2) , it appears that it
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initially makes it mandatory. But if we determined

after that time that we can, that we would like to

participate, then, you know, we're ready to notify

everyone of our intention.

I think, at least from our standpoint, I

think we have pretty much met that requirement.

CHAIRMAN FARRAR: Okay. All right. Ms.

Curran, you have heard what the other parties have

said about the timing of this. What thoughts do you

have on that?

MS. CURRAN: Well, I guess our concern

would be that the safety review be comprehensive

enough toencompass all of the issues that are raised

by the contention so that, as you were saying, we

don't get into a situation where the Board doesn't

have enough information from the staff to be able to

make a thorough decision.

So once the staff has done an adequate

review, I believe it is the Commission policy to at

least allow them, the hearing, to go ahead. I just

think that you're correct to be concerned that it not

be premature.

MR. SILVERMAN: And, Your Honor, I

appreciate that. This is Don Silverman. We don't

want that either. There is no reason for false
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1 starts. We wouldn't want a false start.

2 If we proceed in this fashion, it would be

.3 our intention to make our very best efforts to provide

4 all the information needed for the staff to make their

5 judgment and for the intervenors to be fully informed

6 of our petition and the basis for it.

7 CHAIRMAN FARRAR: Okay. Mr. Silverman,

8 let's get back to the beginning here, the strategy

9 about whether to amend the application. I take it if

10 I asked you suppose you go ahead on the existing

ii application and we go to a hearing and you lose, you

12 would tell me that that doesn't preclude you from then

13 amending the application and having another bite. Is

14 that correct?

15 MR. SILVERMAN: I would have to think

16 about that, Your Honor. I hadn't thought about that

17 question.

18 CHAIRMAN FARRAR: Well, I mean, I think it

19 --

20 MR. SILVERMAN: They always have the

21 opportunity to amend their application.

22 CHAIRMAN FARRAR: Right. I mean, that's

23 been the kind of the culture and the folklore here

24 from the beginning of time. If an applicant loses,

25 they always get to fix. You know, rather than saying,
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1 "You never get a license," we say, you kneT;, "Here is

2 the deficiency. You are welcome to try to correct

3 it."

4 What I'm getting at is if those are the

5 principles we follow, as you are considering your

6 legal strategy, we have a- lot of business coming down

7 the road for the judges here.

8 I do not want to go into a hearing on your

9 existing application, have you lose, and have you turn

10 around and amend the application and ask for another

11 rapid hearing.

12 MR. SILVERMAN: Yes.

13 CHAIRMAN FARRAR: As you think about what

14 to do, having elected to do that yourself, it might

15 only be fair to have you go to the back of the line in

16 terms of which applicants were getting which hearings

17 at what time frame. So please bear that in mind.

18 MR. SILVERMAN: Well, yes, Your Honor. I

19 would say, just to clarify, -- I understand your

20 concern completely -- that by proceeding on the basis

21 of the existing application, that does not mean that

22 we wouldn't necessarily be providing new information

23 in our testimony that would need to be reviewed by the

24 staff and the intervenors.

25 For example, you know, ways of addressing
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1 this issue may involve procedure development,

2 administrative controls, any number of things, some

3 tweak to the design. They don't necessarily in every

4. case require an amendment to the application.

5 That doesn't mean we aren't going to be

6 providing much more information on assurance that

7 we're comfortable with the issues raised by the

8 application, what's in the LA. It's just that that

9 new information may not necessarily trigger a need for

10 a modification to the application.

11 CHAIRMAN FARRAR: That's a good point, Mr.

12 Silverman. And looking at the order that we put out,

13 it might have been better. I think we use "amend the

14 application" perhaps too colloquially. I think we

15 meant by that what you just described, call it "amend

16 your proposal," as it were.

17 Perhaps it does not rise to the dignity of

18 amendment to the application, but the providing of

19 additional information beyond what is there now,

20 whether that --

21 MR. SILVERMAN: I think it is almost a

22 certainty that we will be providing additional

23 information beyond what is there now.

24 CHAIRMAN FARRAR: Okay. As you think

25 about it over the next 60 days and when we come to the
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11 next prehearing conference, if everyone would kind of

2 adopt that understanding of what we are talking about?

3 It could be an amendment to the application, but it

4 could be something of a lesser stature but still the

5 providing of additional information.

6 Yes, Ms. Curran?

7 MS. CURRAN: Judge Farrar, I just had

8 another concern as I was listening here. And that is,

9 first of all, I'm not sure what kind of time frame is

10 being thought of here for going ahead with the

11 hearing, whether we're talking 2008 or 2009 or later,

12 but I just want to raise the concern as we have

13 pointed out in, well, a recent contention, I think it

14. was, number 6, that there seems to be a prospect of

15 making changes to the MOX facility in order to

16 accommodate more feed material because it appears --

17 again, this is not anything fixed, but it appears that

18 the vitrification program maybe ended and that more

19 material will pass through the MOX facility. That may

20 result in changes to the facility.

21 In terms of conserving resources, my

22 clients certainly don't want to go through a hearing

23 on a design that is going to become obsolete and is

24 changed after the hearing is over. We don't want to

25 have to do it twice either.
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1 So I would like to make sure that whenever

2 this hearing that takes place, that now that the staff

3 has kind of divorced the construction issues from the

4 design issues and the SER, I'm a little concerned that

5 what is going to happen is that there will. be a review

6 of the.design and even some element of the design that

7 isn't necessarily going to reflect what ultimately

8 happens.

9 So I just want to put that out there.

10 Maybe more will be known by the time we get to 60 days

11 from now.

12 CHAIRMAN FARRAR: Ms. Curran, I would

13 think while we rejected the theory of possible future

14 design changes as being a basis for a future

15 contention, I think you are right to the extent that

16 no one would want to go to a hearing on a current

17 contention, where things would change and undercut any

18 findings we made.

19 So, Mr. Silverman, maybe in this next 60

20 days, you can be thinking about whether the way we

21 would litigate this contention would be broad enough

22 to embrace the impact any design changes would have on

23 the waste-handling system. Does that mean sense?

24 MR. SILVERMAN: Yes, I understand, Your

25 Honor.
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1 CHAIRMAN FARRAR: Okay. Ms. Curran, I

2 think that is the best we can do at this point, but I

3 understand your concern. You know, we don't want to

4 devote our resources inefficiently, particularly now

5 that there is so much-.business in front of us.

6 And I think there was a footnote somewhere

7 in that opinion about even though, your lack of

8 resources doesn't give you an excuse not to do a good

9 job, we certainly don't want to have you churning your

10 resources, your limited resources unnecessarily. So

11 we'll keep an eye on that.

12 MS. CURRAN: Thank you.

13 CHAIRMAN FARRAR. I think that completes

14 C.l and C.2. On C.3, Mr. Silverman, you already

15 averted to this, whether subpart N, which is a very

16 simplified hearing procedure, whether that would be

17 appropriate here. Were you going to urge that on us

18 or want to hold it open?

19 MR. SILVERMAN: I think, again, we think

20 it may very well be beneficial. This may be the kind

21 of case that is amenable to that. And I think we

22 would feel we would likely be in a position to report

23 that in the 60-day period.

24 CHAIRMAN FARRAR: All right. Under N, if

25 I recall correctly, that is only for hearings that are
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I going to be less than two days. And'you think that

2 .this would -- somehow I didn't think that there was

3- any possibility that would be the case, but you think

4 that's possible?

5 -MR. SILVERMAN: I think it's for hearings

6 that are expected to last two days, which I think,

7 again, not having analyzed the contention and how we

8 intend to specifically respond to it, is very

9 possible, or where all parties agree to use subpart N.

10 But sitting here right now, I am really

11 just basing this on my general experience. I would

12 hope and think that we could get through a hearing on

13 this in 'Lwo days on a.-single contention..

14 We need to evaluate this issue a little

15 more closely. And, again, I think it is the kind of

16 thing we can probably chat with the parties about

17 between now and the next status conference.

18 CHAIRMAN FARRAR: If I forget to-mention

19 this later, your words "chatting with the parties"

20 reminded me we were delighted to see the joint motion

21 and the fact that you all are working together.

22 None of you were in the private fuel

23 storage proceeding, but the parties there, whether or

24 not they liked each other's position, over the course

25 of many years developed a rapport and knew what the
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i Board wanted and knew that on procedural matters, they

2 were far better off and it was far easier to work out

3 procedures among themselves, which the Board would

4 then bless after asking or not asking questions.

5 So we encourage you to maintain the spirit

6 that was shown in the.joint motion and keep that up.

7 It would make everyone's life easier.

8 On that score, does the staff think there

9 is any chance this could be a subpart N?

10 MS. JONES: Brett, do you want to handle

11 this one?

12 MR. KLUKAN: Yes, Your Honor. The staff

13 agrees with the applicant that off the cuff there is

14 a possibility that this contention would lend itself

15 to resolution through subpart N.

16 But, again, like the applicant, as Don

17 said, the staff would really like to use the 60 days

18 to evaluate whether that is a possibility. It really

19 hasn't had the time to review how it is going to

20 proceed with the hearing or what the issues are.

21 CHAIRMAN FARRAR: All right. Thank you,

22 Mr. Klukan.

23 Ms. Curran, do you have any preliminary

24 thoughts?

25 MS. CURRAN: Yes. I am not familiar with
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1 subpart N in detail, but I can say as a general

2 matter, expedited proceedings tend to work to the

3 disadvantage of intervenors just because of their more

4 limited iresources.

5 So I guess before we went ahead with

6 something like that, I would really want to study it

7 carefully and make sure that we thought there was

8 going to be enough time to do everything that needed

9 to be done to prepare adequately and participate in

10 the hearing.

11 CHAIRMAN FARRAR: All right. Then we'll

12 hold that open. Then let's skip. I assume I would

13 have your agreement to skip over, everyone's

14 agreement, C.4 and C.5 talking about simplification of

15 the issues and stipulations. I assume we're way

16 premature on that. Anybody disagree with that?

17 MS. JONES: This is Andrea with the NRC.

18 I would agree with you, Judge, on that one.

19 CHAIRMAN FARRAR: Mr. Silverman?

20 MR. SILVERMAN: I agree, Your Honor.

21 CHAIRMAN FARRAR: And Ms. Curran?

22 MS. CURRAN: Yes, agree.

23 CHAIRMAN FARRAR: Okay. And I think we

24 can also put off 6, the question of a future site

25 visit. I suppose if we're talking about this
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1 contention, there wouldn't be a lot of sense in

2 another site visit unless we would see something

3 constructed that dealt with this contention, which I

4 take it would be a long time down the road. So let's

5 hold that question open.

6 We can also hold open 7, 8, and 9. But

7 those would become much more important as we approach

8 a possible hearing, but let's hold those for the

9 conference 60 days from now, the point there being are

.10 there some of those rules and milestones that if you

11 read them literally scrunch up the time for the Board

12 acting on summary disposition and getting the

13 questions in right up against the beginning of the

14 hearing, which keeps the Board from preparing for the

15 hearing? So as you read those over in the next 60

16 days, be thinking about that, how we make sure our

17 time is best used.

18 All right. Then let's turn to part D,

19 which deals with the exchange of documents. The first

20 thing we have in front of us is the joint motion,

21 which I commend you all for coming up with.

22 On the privilege logs, Ms. Jones, one of

23 the attachments you filed mentioned you weren't

24 providing certain documents because they were

25 sensitive. I take it that is just a very preliminary
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1 statement and Just explaining why you wereV't giving

2 them up then and that we have a lot more work to do

3 before in terms of you filing formal claims of

4 privilege and so forth before we determined that those

5 would, in fact, be withheld. Is that correct?

6 MS. JONES: Judge, can you give me a

7 second just to confirm with my client?

8 CHAIRMAN FARRAR: Yes, yes.

9 (Pause.)

10 MS. JONES: Judge Farrar?

11 CHAIRM4AN FARRAR: Yes, ma'am?

12 MS. JONES: I am back. If you could,

13 would you mind if we come back to that question. I

14 need to take a look at the, filing again and just to

15 make sure that I am clear on what you are asking.

16 CHAIRMAN FARRAR: Yes. Let me

17 MS. JONES: Would you mind?

18 CHAIRMAN FARRAR: In case it didn't come

19 out -- yes, I'll be happy to give you the time, but in

20 case it didn't come out, clearly the point was, I

21 think, on attachment 2 you say that this is a log that

22 it is sensitive information.

23 MS. JONES: That's correct.

24 CHAIRMAN FARRAR: Am I correct that that

25 is not enough for you to withhold it because you have
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I to file a formal claim of privilege, which could then

2 be accepted by the other parties or contested by them?

3 MS. JONES: Well, we haven't -- I'm going

4 to take another look at what I have in there just to

5 make sure that I'm clear on how I need to respond.

6 But I can say this at this point. We do

7 intend to turn over our deliberative process privilege

8 logs. As I understand it, we have not turned those

9 over yet. And the agreement in the joint motion was

10 that we would turn those over in the first

11 supplemental filing.

12 CHAIRMAN FARRAR: Right, but I was just --

13 MS. JONES: And I'm not really sure if the

14 sensitive information log would also include the -- at

15 this point I can't say for sure if it would also

16 include the deliberative-process log.

17 CHAIRMAN FARRAR: Okay. But, then, moving

18 on from that, even if you claimed privilege for it,

19 then we get into the matter of a protective order and

20 a nondisclosure agreement, correct? I mean, you are

21 not --

22 MS. JONES: I would think, you know, it

23 could potentially take us into that area.

24 CHAIRMAN FARRAR: Right. So, in other

25 words, I was just trying to clarify that this
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1 attachmient 2 log is nowhere near the final word on the

2 sub-iect.

3 MS. JONES: I don't think so.

4 CHAIRMAN FARRAR: Okay.

5 MS. JONES: That is.correct.

6 CHAIRMAN FARRAR: All right.

7 MS. CURRAN: Judge?

8 CHAIRMAN FARRAR: Yes?

9 MS. CURRAN: Your Honor, this is Diane

10 Curran. And I just want to clarify from the

11 intervenors' perspective that we are waiting to get

12 those privilege logs at the end of the month. And

13 then we anticipate entering into a nondisclosure

14 agreement and seeking a protective order so that we

15 can look at all of the information that is being

16 withheld from us, whether it is because it is

17 sensitive or proprietary. That is the approach we

18 plan to take.

19 CHAIRMAN FARRAR: Okay. Is it routine in

20 cases to not have to resolve -- the party can claim

21 privilege and we can spend a lot of time litigating

22 the question of whether the privilege holds or can you

23 just bypass that question and say, "Okay. Whether or

24 not it is privileged, the party who is getting it is

25 willing to sign the nondisclosure agreement. We will
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i have a protective order. And that way we don't have

2 to litigate each privilege claim"? Mr. Silverman,

3 what is your experience in those --

4 MR. SILVERMAN: Well, my experience, Your

5 Honor, is it-.depends on the type of information. If

6 it's proprietary information, we're more than happy to

7 work with the parties to enter into a protective

8 order. We had one in the construction authorization

9 case. We could use that as a model.

10 I think it is one of your questions that

ii is coming up.

12 CHAIRMAN FARRAR: Right.

13 MR. SILVERMAN: We could tailor it. And

14 it could provide access to the intervenors to

15 proprietary information assuming the nondisclosure

16 agreement is signed.

17 It doesn't allow access to attorney-client

18 privilege information, which, of course, would be

19 included and described in a privilege log.

20 CHAIRMAN FARRAR: Right, right. And in

21 those cases, did you do that without actually

22 litigating the merits of the proprietary claim? Did

23 you just assume they're proprietary? And if the

24 intervenor is willing to take them with the

25 nondisclosure agreement, then you just move ahead.
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1 . SILVERMAN: Yes, Your Honor..

2 CHAIRMAN FARRAR: Okay. Ms. Curran, is

3 that your understanding of how things have worked?

4 MS. CURRAN: Yes. And usually there is a

_.5 clause in the agreement that allows whoever is getting

6- access to the information to under certain procedures

7 challenge the proprietary designation. But you get

8 access to the information in the meantime.

9 CHAIRMAN FARRAR: Right. And it could be

10 that, even though you would have the right to

11 challenge it, could it be as a practical matter, you

12 would not need to challenge it if you actually have

13 the information?

14 MS. CURRAN: Right.

15 CHAIRMAN FARRAR: Okay. Ms. Jones, how

16 does all of that square with your understanding?

17 MS. JONES: That squares fine with how I

18 normally have done litigation in the past. Of course,

19 this will be my first experience with the NRC.

20 And I have not reviewed the protective

21 order that was issued in the construction

22 authorization phase. So I'm sure once I have had an

23 opportunity to review it, examine it, then I probably

24 will have a clearer picture on what the common

25 practice is.
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2 done it, that sounds just about right.

3 CHAIRMAN FARRAR: All right. And --

4 MS. CURRAN: Judge, Diane Curran.

5 CHAIRMAN FARRAR: Yes. Hold on. Let me

6 ask the staff. Mr. Silverman thought that his

7 client's interest would be protected, even though he

8 would be disclosing under protective order proprietary

9 information.

10 So we would ask the staff to look at

1i making the same kind of judgments about their

12 information, which is not proprietary in that sense

13 but may have greater or lesser standing in the law

14 than proprietary does.

15 Ms. Curran, you were going to ask

16 something?

17 MS. CURRAN: You had asked a question

18 about, well, is it you get access. If we were to

19 get access to information through a nondisclosure

20 agreement and a protective order, is that always good

21 enough? You know, that would eliminate the need to

22 seek public disclosure.

23 I just wanted to clarify for the narrow

24 purpose of participating in the hearing, yes. But to

25 not be able to discuss something is difficult on the
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1 intervenors because they want to be able tc- educate

2 the public about what the issues are.

3 So they wouldn't consider that for their

4 broader purposes, that was satisfactory.

5 CHAIRMAN FARRAR: All right. Then that is

6 a strategic decision you would have to make about

7 raising that question?

8 MS. CURRAN: Yes.

9 CHAIRMAN FARRAR: I take it -~Mr.

10 Silverman, you had mentioned the protective order and

11 the nondisclosure agreement in the earlier proceeding.

12 So .I take it the parties can at least look to that as

13 a start, as a model for them?

14 MR. SILVERMAN: That would be my

15 recommendation.

16 CHAIRMAN FARRAR: Okay.

17 MR. SILVERMAN: We take it and we update

18 it and we circulate it. And we add, I believe --

19 well, it was an order entered by the Board in that

20 proceeding. I can't remember whether everyone agreed

21 to everything that was in there, but that was what the

22 Board ordered. So it seems to be a good starting

23 point.

24 CHAIRMAN FARRAR: Okay. Then yes. Start

25 with that.
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1 All right. Then getting back to our

2 order, D.1 I thin we have covered everything that we

3 need to in the joint motion. And I take it one of the

4 key things there was you would have 3u days after the

5 initial disclosure, rather than the 14 days that I

6. think expired yesterday. So we will grant the joint

7 motion and cover you on the 30 days retroactive to

8 yesterday. So that will be done.

9 In terms of the -- that also takes care of

10 our question D.2, that you would now have 30 days --

11 MS. JONES: This is Andrea Jones from the

12 NRC. That is correct. That was our original

13 agreement, that the 30 days would be applicable to

14 that provision as well.

15 CHAIRMAN FARRAR: Okay. And on the

16 privilege claims, we have had a couple of problems in

17 the past. Apparently the practice of many

18 practitioners is just to file a privilege log, which

19 is essentially non-informative, doesn't tell you much

20 about the document, doesn't really give you a basis to

21 complain. Then suddenly somebody wakes up and wants

22 to complain, but they should have complained within

23 ten days after getting the privilege log.

24 And then they say, well, they couldn't

25 tell. I think there have even been decisions written
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1 about how you have to complain about the log, get your

2 opponent to try to change it, then try to reach

.3 agreement with your opponent, which is a prerequisite

4- to any notion th&L is filed with us. And we don't

5 want to get into that, having to resolve that.

6 We would like you all to come up with a

7 procedure and tell us -- I mean, we will review it so

8 we don't get open-ended here. But you all need to

9 decide among yourselves what is your privilege log

10 going to look like, how much information needed

11 contained, and what are the time periods if your

12 opponent, on the one hand, thinks the privilege log

13 isn't complete enough for them to even begin to mount

14 a challenge. All they know is they don't know what it

15 means versus they know what it means and they don't

16 think you have a legitimate privilege.

17 So if you all in the -- perhaps after you

18 file your initial -- in fact, let's do this. Is

19 everyone filing a privilege log in this 30-day period

20 or is that just the staff?

21 MR. SILVERMAN: No. The applicant will be

22. filing in the 30-day period, which is towards the end

23 of the month.

24 CHAIRMAN FARRAR: And, Ms. Curran, are you

25 filing?
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1 MS. CURRAN: Yes, I believe so.

2 CHAIRMAN FARRAR: Mr. Silverman, before I

3 forget, you have made an initial disclosure?

4 MR. SILVERMAN: Yes, sir.

5 CHAIRMAN FARRAR: The rules dQn't require

6 that you send it to the Board. So you did not?

7 MR. SILVERMAN: That's correct.

8 CHAIRMAN FARRAR: Okay. Fine. All right.

9 Then let's do this. I don't know if. this is standard

10 procedure or not, but when you all get your privilege

11 logs, let's declare a moratorium on challenges to

12 them.

13 Let's have you all talk to each other

14 about whether those privilege logs are what you

15 expected, not in terms of do you agree that it is

16 privileged or not, but does the privilege log give you

17 enough information to make a decision on whether or

18 not you want to challenge the privilege?

19 Come up with some protocol among

20 yourselves kind of on the order of this joint motion.

21 And perhaps you will agree that people have. to file a

22 more detailed privilege log. At the same time, say,

23 "Okay. How much time are you going to give to file

24 that more detailed privilege log? And then what

25 happens thereafter?"
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2 file a motion with us, do you have to go to your

3 opponent and say, "You haven't given me enough

4 information to know whether to bring a challenge"?

5 Once you get that information, how long do you get to

6 bring the challenge and try to confer with your

7 opponent?

8 I did that kind of on the fly. Do you all

9 understand what I am talking about? Mr. Silverman?

10 MR. SILVERMAN: I think I do. I guess I

11 would like to ask a question, Your Honor. It is our

12 conception -- first of all, a couple of assurances.

13 The rules require us to provide sufficient information

14 for the intervenors to assess the claim of privilege.

15 I understand the need to do that.

16 CHAIRMAN FARRAR: Well, let me interrupt

17 you there.

18 MR. SILVERMAN: In addition --

19 CHAIRMAN FARRAR: Mr. Silverman, let me

20 interrupt you there.

21 MR. SILVERMAN: Yes?

22 CHAIRMAN FARRAR: Apparently in the past,

23 a lot of parties have not understood that and they

24 file slipshod ones and then later there's a big debate

25 about what should have been done. So we appreciate
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1 that assurance.

2 MR. SILVERMAN: Thank you.

3 But in light of that -- and, in addition,

4 we recognize our obligation to cooperate and consult

5 with the intervenors. But, having said that, in any

6 issues they may have, the Vermont Yankee case that you

7 cite, which isn't precedent, -- it's a Licensing Board

8 case -- does talk about a time period of ten days from

9 receipt of the logs for the fling of motions to

10 compel.

11 I am not sure why we would, on e, sort of

12 declare a moratorium before we have an issue or dnange

13 those Limne frames before we have an issue, which may

14 not even emerge, as to the adequacy of the privilege

15 logs.

16 CHAIRMvAN FARRAR: If the issue doesn't

17 emerge, then we will have had a very brief moratorium

18 and we can go ahead under the rules. Those rules are

19 there. If nothing else is done, we need to follow the

20 rules, but I think in most instances the Board has the

21 authority to establish different rules to govern its

22 proceeding. I don't want this to drag out, but I

23 don't, again, want a whole lot of churning of papers

24 because one party didn't file a sufficient log and the

25 other party has to come and we have to argue that,
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i rather than just call the first party and say, "Your

2 log is insufficient" and you all-work that out.

3 There's no need for preliminary

4 skirmishing on this. And I guess my experience has

5 been I have seen logs, perhaps unlike what you are

6 promising to do. Parties have not done a good job.

7 And I don't think that's a role of the

8 Board to get in at the beginning and say, "Someone

9 didn't file a motion in time" and so forth. That's

10 something, just like the joint motion, where you set

11 different time periods. We want you to take a look at

12 that and deal with it.

13 We're not in danger. You know, we have at

14 least 60 days before the next prehearing conference.

15 We're not in danger of losing any time. And I don't

16 want to spend anyone's resources, including ours, on

17 things the parties can agree on.

18 MS. CURRAN: Judge Farrar?

19 CHAIRMAN FARRAR: Yes?

20 MS. CURRAN: This is Diane Curran. I just

21 want to make a suggestion that we could within ten

22 days after we exchange privilege logs let you know

23 whether we have any disagreement among ourselves and

24 then if we did, just take another ten days to attempt

25 to work it out and if not, at the end of that period,
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.1 file motions.

2 CHAIRM4AN FARRAR: Rather than file the

3 substantive motion within ten days, you would, in

4 effect, file notice that if your concerns aren't

5 addressed, there will be a. motion c~oming.

6 So, in other words, that keeps you from

7 sitting around and doing nothing, respects the fact

8 that in ten days,. you are supposed to do something.

-9 That says the something might be better spent in

10 practical exchange of ideas and information, rather

11 than legal skirmishing.

12 MS. CURRAN: Yes.

13 CHAIRMAN FARRAR: Okay.

14 JUDGE McDADE: This is Judge McDade.

15 Let me just make sure I understand what

16 the procedure is going to be. I mean, in this

17 particular case, we have had an example of cooperation

18 and professionalism. So there is no reason to believe

19 that that is not going to continue.

20 We are going to have the submission of

21 privilege logs. We anticipate that they are going to

22 be adequate based on what has been filed previously in

23 this particular case.

24 There will then be a period of

25 consultation between the parties to see whether or not
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1 the" can work out any differences. Porhaps there will

2 be no differences but the privilege logs Will be

3 adequate.•

4 At the end of that ten-day period, yuu

5 will notify us whether or not you have reached

6 agreement or whether or not you anticipate needing

7 additional time. At that point, it will either be

8 that we are continuing to have discussions with the

9 hope of reaching an agreement.

10 You will set a time frame for that or you

11 will indicate at that point that it appears that a

12 motion will be forthcoming. And there would then be

13 a ten-day period from that notification prior to the

14 time of the motion..

15 Is that the understanding that you have,

16 Ms. Curran?

17 MS. CURRAN: Yes. That's a very good

18 description.

19 JUDGE McDADE: Is that agreeable? And

20 does that comport with your understanding, Mr.

21 Silverman?

22 MR. SILVERMAN: I think that's reasonable,

23 Your Honor.

24 MS. JONES: Your Honor, this is Andrea

25 Jones from the NRC.
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! 1 thýink it is reasonable, but I just want

2 to make sure that I understand. we are lust doing

3 this as this is our initial approach. This is not

4 going to be the approach-from here on out.

5 JUDGE McDADE: This is the approach at

6 this particular point in time.

7 MS. JONES: Right.

8 JUDGE McDADE: At the end of this month

9 approximately, there will be the exchange of the

10 privilege logs. At that point there will be a period

11 I of cooperative consultation among the parties to see

12 whether or not any -- it may be that there are no

13 differences, that everybody agrees that the privilege

14 logs are adequate. And at that point you can move

15 forward to a period of consultation with regard to a

16 protective order, of drafting any kind of a proposed

17 protective order.

18 And at the end of the ten-day period after

19 the consultation begins, after you have gotten the

20 privilege log, the parties will get back to us and let

21 us know where we are, whether or not you feel that you

22 have been able to work things out adequately and will

23 have something to present to us by way of a proposed

24 protective order, nondisclosure agreement, whatever,

25 or indicate that you believe that it may be necessary
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1 for the Bocard to get involved.

2 And you would then have a ten-day period

3 within which to file any necessary motions, that

4 that's --

5 MS. JONES: And yes. I understood. I

6 just wanted to make sure. I just wanted to be clear

7 that this is an initial matter and that this is not

8 exactly going to be --

9 MR. SILVERMAN: Yes. That's a good point.

10 This should really only ever apply clearly --

11 MS. JONES: -- the operating procedure for

12 the next --

13 MR. SILVERMAN: -- to the initial

14 privilege log.

15 MS. JONES: Right. I just wanted to make

16 sure I was clear on that. Okay. That's fine. I'm

17 okay with that.

18 CHAIRMAN FARRAR: I appreciate Judge

19 McDade bringing that clarification and your agreement.

20 And I would think that while it may only apply to the

21 initial privilege logs, I assume the procedures you

22 work out there and the arrangements you make will mean

23 that if the matter comes up again, --

24 MS. JONES: Right.

25 CHAIRMAN FARRAR: -- you know, that the
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2 could handel it in the ordinary course.

3 MR. SILVERMAN: Your Honor, we would

4 certainly work to cooperate in the ten-day period, but

5 we would reserve the right under the Vermont Yankee.

6 case to-argue in future logs that a motion to compel

7 would need to be filed within ten days of receipt of

8 the log, particularly if we found that we have reached

9 agreement on level of detail in the first instance.

10 CHAIRMAN FARRAR: Right.

11 MS. JONES: And that'.s what my concern

12 was, which sort of brings us into the question of the

13 motion in the ten-day requirement. And I think that

14 the NRC -- I would *concur with Mr. Silverman's

15 approach. That's the approach that we had originally

16 intended to take for the rest of the duration of this

17 proceeding.

18 CHAIRMAN FARRAR: Now, within that ten

19 days, you can file. And we're talking about down the

20 road here.

21 MS. JONES: Right. We are talking down

22 the road, not for the initial --

23 CHAIRMAN FARRAR: Right. Down the road

24 within the ten days, you can file a motion to compel

25 or a motion for an extension of time to file a motion,
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1 I take it.

2 MR. SILVERMAN: Your Honor, I might --

3 CHAIRMAN FARRAR: And, again, you see

4 where I am going.

5 MS. JONES: I understand...

6 CHAIRMAN FARRAR: I don't want to cut off

7 anyone's rights

8 MS. JONES: I understand. Understood.

9 CHAIRMAN FARRAR: -- in a proceeding where

10 no one knows when we are going to adjudication. I

11 would like to make sure that all of the things

12 building up to that adjudication, everybody gets their

13 fair opportunity so that then when we go into the

14 adjudication, we can .get right to the merits.

15 MR. SILVERMAN: Your Honor, it would be

16 helpful to the applicant if it would be possible for

17 the Board perhaps in a short order to just confirm

18 this procedure in writing so that we're all clear on

19 it.

20 CHAIRMAN FARRAR: I would like to do that

21 for you right away, but it is not going to be possible

22 for us to do it, not because it is so difficult but

23 because circumstances will keep us from doing it.

24 I think Judge McDade described it as well

25 as it could be done. You will all get a copy of the
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1 transcript. -. And you are all free to talk among

2 yourselves and say -- you know, if you adopt a

3 procedure along the lines of what Judge McDade said,

4 that is going to be fine with us. And we are going to

5 have to leave it at that.

6 Hold on a second.

7 (Whereupon, the foregoing matter went off

8 the record briefly at 3:07 p.m.)

9 CHAIRMAN FARRAR: Back on the record. Why

10 don't you all proceed? When are those privilege logs

11 due?

12 MS. JONES: I believe it's 30 days from

13 the 28th. So I guess thaL brings us to --

14 MS. CURRAN: The 27th.

15 MS. JONES: Twenty-seventh? Okay.

16 CHAIRMAN FARRAR: The 27th of August. All

17 right. At that point, we should be able to get

18 something to you around that point. If we don't and

19 after reading the transcript there is any confusion in

20 your minds, we can convene an emergency call to

21 clarify it.

22 You know, the last couple of days in

23 August, the first couple of days after Labor Day. And

24 after having clarified it, if we need to extend the

25 two-day period by the length of time that has expired
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I before then, we can go ahaad and do that.

2 So I would say read the transcript the way

3 Judge McDade described it, prepare to proceed on that

4 basis, we'll write it up the end of August. And we

5 should go ahead on that basis. Can everyone do that

6 for us?

7 MS. CURRAN: It sounds reasonable to me.

8 MR. SILVERMAN: Yes, Your Honor.

9 CHAIRMAN FARRAR: Okay. Thank you, Mr.

10 Silverman, Ms. Curran. Ms. Jones?

11 MS. JONES: Sounds good, Judge.

12 CHAIRMAN FARRAR: Okay. Thank you,

13 And that takes care of part D. Part E.1

14 we have already defined in our last order about the 60

15 days time limit. So let's skip E.1 for a moment.

16 E.2-deals with this issue that you file a

17 motion for leave to file an amended contention. And

18 there has always been a question, do you file the

19 amended contention with it? And someone answers the

20 motion. And then the filer of the contention has a

21 right to reply to the opposition to the contention but

22 not a right to reply to the opposition to the motion.

23 I don't want us to get tangled up on that.

24 It strikes me, just speaking for myself,

25 that the simplest thing is to combine those two since
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1 nobody aPparently thought of combining them.

2 And intervenor wants -to file a new

3 contention. You file a motion for leave to file it.

4 You file the contention with it. File all your

5 reasons, meaning all of the regulations. And the

6 other side files a response. And the intervenor fi~les

7 a reply.

8 Is there anyone who objects to that

9 procedure?

10 MS. CURRAN: This is Diane Curran. it

11 sounds very reasonable to me.

12 CHAIRMAN FARRAR: Ms. Jones?

13 MS. JONES: I have no problem with it.

14 CHAIRMAN FARRAR: Mr. Silverman?

15 MR. SILVERMAN: We have no objection as

16 well, Your Honor.

17 CHAIRMAN FARRAR: Okay. So that means,

18 then, that the intervenors' motion .will, in tact,

19 include the contention with it, rather than just be a

20 motion with the contention to come later.

21 And that motion has to be filed within 60

22 days. Well, if it's to be viewed as timely, it has to

23 be filed within 60 days of your discovery of the

24 information that the alleged new information leads you

25 to file that.
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1 All right. I think that takes care of

2 everything. We will put out an order, then, trying to

3 summarize all of this toward the end of the month, and

4 that will include our having granted the joint motion.

5 And we will accept Mr. Silverman's

6 suggestion at the beginning of the conference that we

7 have another conference in about 60 days. We will not

8 set that time right now. Let's wait and see how

9 events go. But if at any time any of you need us,

10 then feel free to call us into emergency session.

11 I would like you -- so far the spirit

12 seems to be that you all can work among each other.

13 You know how the Board feels about this. You want to

14 get to a hearing on the merits at the appropriate time

15 and not have wasted a lot of energy, as we refer to in

16 that footnote, on churning of resources.

17 So anything you all can work out amongst

18 yourselves that seems to make sense is likely to earn

19 our blessing. And that way everyone can devote their

20 time to moving the exchange of information and the

21 merits of the case ahead, rather than squabbling about

22 minor things that you could have agreed on. I hate to

23 even use that word because the spirit that is evident

24 is the antithesis of squabbling. So I hope we can

25 keep that going.
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1 Judge Trikouros, anything you wanted to

2 add before we wrap up?

3 JUDGE TRIKOUROS: Yes, quickly. Mr.

4 Silverman, are you planning to take action within the

5 next 60 days to answer the question B?

6 MR. SILVERMAN: As to whether we plan to

7 proceed by way of an amendment to the license

8 application or not?

9 JUDGE TRIKOUROS: Right or in general how

10 you plan to proceed.

11 MR. SILVERMAN: No, we really weren't,

12 Your Honor. That really in our view, as I mentioned

13 earlier, goes to legal strategy. We're more than

14 happy to talk about what is a good schedule, what

15 procedures to follow, can and should we proceed before

16 the SER. Is subpart N the right way to go?

17 But in terms of sharing in advance either

18 filing our testimony or a motion of some sort, you

19 know, exactly how we intend to proceed, you know,

20 whether we need to amend the LA or not, I really

21 wasn't planning on doing that.

22 JUDGE TRIKOUROS: Well, when you talked

23 about having another conference in 60 days, what were

24 you referring to?

25 MR. SILVERMAN: In another 60 days, we
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1 could cover a lot of issues that we put aside for

2 today. Whether we could confirm, for example,.

3 hopefully our views on whether to proceed, whether we

4 are able to provide sufficient information to proceed

5 before the SER was issued, whether we favor the use of

6 subpart N and what the other parties view on that, at

7 least initially we may be able to have some thoughts

8 on whether there are opportunities for stipulations

9 and the like.

10 But I am not aware of any requirement for

1i us to produce and describe to the other parties our

12 legal approach.

13 JUDGE TRIKOUROS: No. That's fine. I

14 just wanted to understand where you were going when

15 you mentioned 60 days. That sounded to me like you

16 were going to move forward within that time period for

17 a number of these items. And so I don't know where we

18 go from here.

19 MR. SILVERMAN: No. I think we will on

20 many of the items. I think we will have a much better

21 feel for what our case is going to be, the outlines of

22 it at least. It will enable us to answer those

23 questions I just alluded to.

24 The only thing that I am expressing an

25 objection to is disclosing. And I will take it under
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1 advisement but disclosing whether we intend to file a

2 license amendment.

3 As I said earlier, I have every

4 expectation we will be providing considerably more

5 information to the Board and the parties in order to

6 disposition the contention, more information than is

7 in the LA. It is just not necessarily the case that

8 it requires an LA amendment.

9 JUDGE TRIKOUROS: That's fine. But I just

10 wanted to be clear that you are moving forward on the

11 kind of schedule that you talked about, namely roughly

12 two months to start to address these issues.

13 MR. SILVERMAN: Yes, sir.

14 CHAIRMAN FARRAR: Mr. Silverman, let me

15 follow up Judge Trikouros' question. In this

16 conference 60 days from now, we should then attempt to

17 arrive at a procedure. In other words, if you end up

18 wanting to file a motion for summary disposition, you

19 would need to tellus that.

20 I mean, I think the rules give us the

21 authority to say when motions for summary disposition

22 can be filed. And so I assume at some point you would

23 say you "would like to file a motion for summary

24 disposition. When is a good time to do it?" or do you

25 think you would just walk in one day and file one?
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1 MR. SILVERMAN: Well, you know, what I

2 think the rules contemolate is deadlines, the latest

3 point in time at which a motion for summary

4 disposition would be filed.

5 CHAIRMAN FARRAR: Right. But first I want

6 to talk about, is a motion for summary disposition a

7 sensible way to proceed with this case? Isn't there

8 some provision somewhere in the rules that the Board

9 can say we don't want motions for summary disposition.

10 Particularly in a subpart L proceeding, they can tend

11 to be very duplicative.

12 MR. SILVERMAN: I have to double-check

13 that again. I had thought my vague recollection is we

14 have the same opportunity in the subpart L proceeding

15 as in the subpart G proceeding to file a motion for

16 summary disposition should we choose to do it, but I

17 really would have to double-check. I am trying to see

18 if I can do that very quickly right now.

19 Bear me with just a moment, if you would.

20 JUDGE TRIKOUROS: This is Judge McDade

21 speaking.

22 I believe that that opportunity avails

23 itself. What we're trying to avoid is a duplication

24 of effort. Then when you have the subpart L

25 proceeding, there is very little difference between
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1I the motion for summtary disposition-and the subpart L

2 proceeding.

3 So what we would like to do is to get the

4 parties to focus on how best to proceed with this as

5 early as possible so we could avoid, essentially

6 duplicative proceedings. So it's not a question right

7 now of setting something in stone but just simply

8 asking the parties to be considering this so that when

9 we get together 60 days from now, we will be in a

10 position based on the exchange of information that you

11 have at that point in time that you will be in a

12 position to have thought about and discussed with us

13 how we. think is the best way to resolve this and move

14 forward.

15 MR. SILVERMAN: Well, we will get back.

16 We will look at that, Your Honor. The rules do

17 provide for summary disposition motions under 2.1205.

18 And I can assure you of one thing. It

19 doesn't do the applicant a great deal of good to file

20 a summary disposition motion at the eleventh hour

21 *before a hearing is scheduled because we basically

22 have to then prepare our testimony as well.

23 So it's to our advantage if we were to

24 file one to file it earlier in the proceeding.

25 CHAIRMAN FARRAR: Yes.
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1 MR. SILVERMAN: We understand that. But

2 the notion of providing notice that we intend to file

3 is something that I would really like to think a

4 little bit more about:

5 CHAIRMAN FARRAR: Think about this, Mr.

6 Silverman, also. On this I'm speaking just for

7 myself. On June 27th, we said this contention is

8 coming in. On the day that you file a motion for

9 summary disposition, an unbiased observer could say

10 you have had since 27th to prepare that motion for

11 summary disposition. Under the rules, the other side

12 gets 20 days to respond.

13 Let's discuss that at the 60-day

14 conference because it would not seem fair to me that

15 someone could take several months to prepare a motion

16 for summary disposition and the other side get only 20

17 days. So we'll need to bear that in mind.

18 MR. SILVERMAN: Yes. We will be happy to

19 discuss that then if that is when you would like to

20 discuss that issue.

21 CHAIRMAN FARRAR: Yes. I suppose I have

22 made my views

23 MR. SILVERMAN: I don't think I completely

24 agree with you, with all due respect. And we have

25 been extremely busy doing the most important thing

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



1 593

1 that we are obligated 'L-o do, provide the mandatory

2 disclosures. I can assure you we spent no time at all

3 thinking about the content of a summary disposition

4 motion.

5 -CHAIRMAN FARRAR: Okay. And, just so I am

6 not mistaken or not misunderstood, as we have said

7 before, the Board is disinterested in who wins and who

8 loses, but we are interested in everybody getting a

9 fair shake.

10 And I obviously take you at your word that

11 you have had other things to do, but I want to make

12 sufe that when we come if we have motions for summary

13 disposition that each side gets a fair chance to be

1-4 heard so that the decision on the merits *is a

15 legitimate one.

16 Okay. Well, that gives us a lot to think

17 about in the next 60 days. Ms. Curran, anything else

18 you needed to bring up?

19 MS. CURRAN: No. I am listening. I am

20 just thinking that in the discussion we have in 60

21 days, I would really like to talk about the ef ficiency

22 issues raised by this particular situation, which is

23 that it is really possible that we could have a

24 summary disposition proceeding on an application that

25 is basically a snapshot in one point in time that
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doesii't end up being the actual approved application.

And that is something that I want to avoid because my

clients don't have the resources to do that sort of

academic exercise.

So I think it's fine to put that off a

little bit until our next discussion, but it is

something that I am going to be thinking about.

CHAIRMAN FARRAR: All right. We

appreciate that. Ms. Jones, anything else?

MS. JONES: I have nothing. But my

co-counsel?

CHAIRMAN FARRAR: Mr. Klukan?

MS. JONES: Brett?

MR. KLUKAN: No, nothing from me, Your

Honor.

CHAIRMAN FARRAR: Okay. Mr. Silverman?

MR. SILVERMAN: Nothing else, Your Honor.

CHAIRMAN FARRAR: Judge Trikouros?

JUDGE TRIKOUROS: Nothing else.

CHAIRMAN FARRAR: Okay. Well, again I

thank you all for a good discussion, for the spirit in

which you have entered it. We look forward to getting

to the merits of this case in a sound and efficient

and appropriate fashion and on the appropriate

timetable.
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1 So we will put out an order. At this

2 point to the extent that the rules suggest we should

3 have a scheduling order out, I think, given the

4 answers on part B, legitimate answers on part B, we're

5 in no position to decide anything about possible

6 hearing schedules and so forth.

7 So we will defer that. Having considered

8 it, we will defer it until 60 days from now. So you

9 will hear from us or, like I said, if you need our

10 assistance, please don't hesitate to call on us.

11 Thank you all for your participation.

12 (Whereupon, the foregoing matter was

13 concluded at 3:24 p.m.)
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