UNITED STATES OF AMERICA DOCKETED 08/05/08
NUCLEAR REGULATORY COMMISSION SERVED 08/05/08

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Michael C. Farrar, Chairman
Nicholas G. Trikouros
Lawrence G. McDade

In the Matter of Docket No. 70-3098-MLA
SHAW AREVA MOX SERVICES ASLBP No. 07-856-02-MLA-BDO1
(Mixed Oxide Fuel Fabrication Facility) August 5, 2008

ORDER

(Scheduling Prehearing Conference Call)

On June 27, 2008, the Board issued a Memorandum and Order’' that admitted a revised
version of Petitioners’ Contention 4 and granted their request for a hearing, thus conferring
formal Intervenor status upon them. On July 24, we received the parties’ “Joint Motion
Regarding Privilege Log and Mandatory Disclosures.” This was followed on July 28 by the

LT

Intervenors’ “Initial Disclosure” and, from the NRC Staff, an index of the contents of the hearing
file 2 and a log of all documents being “withheld as sensitive pursuant to 10 C.F.R. § 2.390.”
Given these filings, the pendency of the Joint Motion, and the ongoing efforts of counsel

to move the case forward, the Board hereby notifies the parties that, in accordance with

10 C.F.R. §§ 2.329 and 2.332, it will convene a prehearing conference call at 2:00 PM EDT on

Tuesday, August 12 for the purpose of developing an “Initial Scheduling Order” to govern the

conduct of this proceeding. Prior to the conference call, counsel should review all relevant

' When issued, that document bore the mistaken designation “LBP-08-10." Hereafter,
any reference to it should be as “LBP-08-11,” the designation it will have in the bound volumes
of the NRC Reports.

2 The agency’s “Subpart L” regulations direct the Staff to submit the hearing file within
30 days of the grant of the hearing request. 10 C.F.R. § 2.1203. See also 10 C.F.R. § 2.336(b).
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procedural rules of 10 C.F.R. Part 2, particularly 10 C.F.R. §§ 2.309(c) and (f), 2.310, 2.323,
2.329, 2.332-2.334, 2.338, all of Subpart L (§§ 2.1200-2.1213), and the “Model Milestones” set
forth in Appendix B to Part 2.

A. Timing of SER. Pursuantto 10 C.F.R. § 2.332(d), the Board is to consider the NRC
Staff's projected schedule for completion of its safety evaluation in developing the hearing
schedule. Accordingly, as the conference’s first item of business, the NRC Staff will provide the
latest estimate of its projected schedule for completion of that safety evaluation, including but
not limited to its best estimate of the dates for issuance of the draft and final safety evaluation
reports and, if applicable, the draft and final determinations as to “significant hazards”
considerations.

B. Basis of Defense. The next item of business will be for the Applicant to provide

information as to whether it plans (1) to defend against Contention 4 on the basis of information
in the existing application or (2) to amend the application (and if so in what time frame) in an
effort to address the deficiencies asserted to exist therein. If the latter, there will then be need
to consider the development of a procedure and a time frame for thereafter amending the
contention (see 10 C.F.R. § 2.329(c)(2)), either now or later (see p. 5, below, last sentence).

C. Litigation of Merits. Depending on the nature of the information provided in response

to [ A and B, above, the parties should then be prepared to address some or all of the
following matters related to the litigation of the merits of Contention 4:

1. The role, if any, of the first sentence of 10 C.F.R. § 2.1202(b)(2) at this stage of this
proceeding;

2. Whether, as permitted under 10 C.F.R. § 2.332(d), any party will seek to have the
Board hold the hearing on the admitted safety contention before publication of the NRC Staff's

safety evaluation, and, if so, whether adopting such a course would be appropriate;
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3. Whether, pursuant to 10 C.F.R. § 2.310(h), Contention 4 lends itself to handling
under Part 2 Subpart N and, if so, whether all parties are currently willing to consent to such
handling and, if they are not at this time, whether to establish a time limit for any later
unanimous request;

4. Opportunities for the clarification, simplification, or specification of the issues in
accordance with 10 C.F.R. § 2.329(c)(1);

5. Opportunities to develop stipulations or admissions of fact in accordance with
10 C.F.R. § 2.329(c)(3);

6. Whether at a later time another site visit would be helpful to the Board in the
resolution of the contention (the previous visit having been made about a year ago, when facility
construction had just begun);

7. Suggestions for modifying the time limits outlined in 10 C.F.R. § 2.1205(a),1207(a),
and suggested in the Subpart L Model Milestones, to prevent motions for summary disposition
and other filings from conflicting with the Board'’s responsibility to prepare for the hearing;

8. Whether the parties should, if Subpart L is employed, file their initial presentations --
i.e., written statements of position, and written testimony with supporting affidavits (see

10 C.F.R. § 2.1207(a)(1)) — simultaneously or sequentially, and if sequentially, which party

should file first; and
9. Establishment of time limits for the filing of motions for cross-examination under
10 C.F.R. § 2.1204(b).?

D. Exchange of Documents. With respect to the ongoing exchange of documents

related to Contention 4, and in light of the filings thus far, the parties should then be prepared to

address as may be necessary the following matters:

® See Citizens Awareness Network v. United States, 391 F.3d 338, 353-54 (1st Cir.
2004); Entergy Nuclear Vermont Yankee and Entergy Nuclear Operations (Vermont Yankee
Nuclear Power Station), LBP-04-31, 60 NRC 686, 709-11 (2004).
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1. The ramifications of granting the pending Joint Motion;
2. Establishing time limits for updating of hearing file under 10 C.F.R. § 2.1203(c); and
3. With respect to Joint Motion item # 3, and depending upon the extent of the parties’
intent to assert a privilege or protected status for any information or documents otherwise
required to be disclosed herein, establishment of procedures and time limits for challenges to
such assertions, and the development of a Protective Order and a Non-disclosure Agreement.*

E. Rules for Contentions. With respect to the potential filing of new or amended

contentions, the parties should then be prepared to address as may be necessary the
following matters in light of the portion of the Board’s prior ruling involving case management
(LBP-08-11, slip op. at 40-41):

1. Establishment of guidelines further defining time limits for filing “timely” motions for
leave to file new or amended contentions under 10 C.F.R. § 2.309(f)(2)(iii) and defining
“nontimely” filings under 10 C.F.R. § 2.309(c);® and

2. Specification of pleading rules for motions for leave to file new or amended
contentions that reconcile 10 C.F.R. §§ 2.309(c), 2.309(f)(2), and 2.323 (motions and answers
to motions, with no replies) with 10 C.F.R. § 2.309(h) (answers to contentions and replies

thereto).

The Board may bring up any other procedural or scheduling matters that it deems
appropriate. The parties should likewise call the Board’s attention to any other matters they

believe worthy of consideration.

* See Entergy Nuclear Vermont Yankee and Entergy Nuclear Operations (Vermont
Yankee Nuclear Power Station), LBP-05-33, 62 NRC 828, 837-40 (2005).

°> See Entergy Nuclear Vermont Yankee and Entergy Nuclear Operations (Vermont
Yankee Nuclear Power Station), LBP-06-14, 63 NRC 568, 571-75 (2006).




-5-
Although the above list of topics seems lengthy, many of them appear capable of
disposition in short order or in conjunction with one another. Others may prove premature to
take up at this time. Accordingly, the Board does not expect the conference call to last more
than 90 minutes.

On or before Wednesday, August 6, 2008, counsel for each of the parties should e-mail

Trish Harich of the Board’s staff (Patricia.Harich@nrc.gov) to let her know who will be

participating in the call. They should also advise her of the number of separate phone lines that
party’s representatives will be using to call in on.

In this regard, counsel will note that a number of the items listed above (i.e., at least [ A,
1 B, § C 1-3, and certain aspects of | D) should be able to be discussed even if lead counsel is
unavailable to participate in the conference call. In the absence of lead counsel, the Board
would rather proceed with the call so as to begin to frame a general time outline for the hearing,
than to postpone the call for what might prove to be an extended period. Of course, if lead
counsel is unavailable, determinations about any matters on which other counsel is
unauthorized to speak will be deferred to protect that party’s interest.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

By Michael C. Farrar, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 5, 2008

Copies of this Order were sent this date by e-mail to counsel for (1) Applicant Shaw AREVA
MOX Services, (2) the NRC Staff, and (3) Intervenors Blue Ridge Environmental Defense
League (BREDL), Nuclear Watch South (NWS), and the Nuclear Information and Resource
Service (NIRS).
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