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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

DAVID GEISEN Docket No. IA-05-052

— N N S

ASLBP No. 06-845-01-EA

NRC STAFF RESPONSE TO BOARD’S ORDER CALLING FOR BRIEFS

INTRODUCTION

On June 24, 2008, David Geisen requested “a hearing before this Board to schedule
proceedings addressing the question of whether Mr. Geisen’s 2006 debarment by the NRC

" Staff counsel replied by supplying its availability for a pre-

should be terminated instanter.
hearing conference.? On June 30, 2008, the Atomic Safety and Licensing Board (“Board”)
issued an Order (Calling for Briefs) (“Board Order”) calling for a motion and supporting
memorandum of points and authorities from Mr. Geisen addressing, inter alia, five points
outlined by the Board.® On July 7, 2008, Mr. Geisen responded with a brief detailing the relief

sought and addressing the Board’s points.* The Staff herein responds to the Board Order and

the Geisen Brief.

! Letter from Richard Hibey to the Board (June 24, 2008).
? Letter from Kimberly Sexton to the Board (June 27, 2008).

® The Board Order also called for the Staff to respond to Mr. Geisen’s memorandum and any
other issues that the Staff believed deserved the Board’s attention.

* Brief of David C. Geisen in Response to Board’s Order Dated June 30, 2008” (July 7, 2008)
(“Geisen Brief”).
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BACKGROUND

On January 16, 2006, the NRC issued an immediately effective enforcement Order,
prohibiting Mr. Geisen from involvement in NRC-licensed activities for a period of five years.®
Following his request for a hearing, a proceeding was initiated before this Board.
Simultaneously, the Department of Justice (“DOJ”) pursued criminal charges on essentially the
same facts that were the basis for the Staff's enforcement order. On January 8, 2007, the Staff,
on behalf of DOJ, moved the Board for a stay of the NRC proceeding because of the potential
impact on the criminal proceeding against Mr. Geisen.® Following a January 11, 2007 oral
argument, the Board denied the Staff's motion.” The Staff then petitioned the Commission for
interlocutory review of the Board’s denial.?

On February 1, 2007, the Commission reversed the Board’s decision and granted the
Staff’'s motion to hold the proceeding in abeyance pending the outcome of the criminal
proceeding against Mr. Geisen.” The Commission granted the stay based on DOJ’s request in
light of several factors: the impact of the NRC’s prehearing activities on DOJ’s witness
preparation, the potential for defense counsel to use civil discovery to obtain inadvertent
inconsistencies in withess statements to undermine their credibility at the criminal trial, and the

discovery imbalance created by the NRC’s more “relaxed discovery rules.”® The Commission

® Order Prohibiting Involvement in NRC-Licensed Activities (Effective Immediately), IA-05-052
(Jan. 4, 2006) (“Order”).

® “NRC Staff Motion for Stay of Proceeding” (Jan. 8, 2007) at 1.
" “Order (Denying Government's Request to Stay Proceeding)” (Jan. 12, 2007).

8 “NRC Staff's Petition for Interlocutory Review of Board’s Denial of Motion for Stay and Petition
for a Stay Pending Review” (Jan. 19, 2008).

® David Geisen, CLI-07-6, 65 NRC 112, 120 (2007).

% 1d. at 116-118.
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also stated that, “if circumstances change significantly, we are amenable to considering a
motion from Mr. Geisen to lift today’s abeyance.” Id. at 121.
DISCUSSION

The Board’s Order directed the parties to file pleadings addressing five issues specified
by the Board as well as any other matters the parties believe should be considered before
proceeding with this adjudication. Mr. Geisen was also directed to specify the precise relief he
was seeking from the Board. The Staff now responds to the issues identified by the Board and
addressed in the Geisen Brief.
. With an appeal pending, has there been an “outcome” to the criminal case, as that term

would be understood in relation to the principles the Commission was furthering when it
issued the stay?

The Staff believes there has been an “outcome” to the criminal case. The Staff
understands the Commission’s use of the term “outcome” to mean the finality of the criminal
judgment that occurs upon sentencing. The Commission’s rationale for staying the proceeding
was grounded upon the impact on DOJ’s prosecution of the criminal case against Mr. Geisen
should the NRC enforcement proceeding continue concurrent with the federal prosecution.”
The criminal trial, resulting in guilty findings on three counts of the criminal indictment by the
jury, has since concluded with the sentencing of Mr. Geisen. The DOJ concerns that supported
the abeyance request are now moot. Because the issuance of a final judgment has resolved
the concerns upon which the Commission relied in granting the abeyance, the Staff believes
that the “outcome of a parallel criminal proceeding,” the Commission was referring to should be

considered the sentencing of Mr. Geisen based on the criminal conviction.'

" Geisen, CLI-07-6, 65 NRC at 116.

'2 Also, it should be noted that proceedings are generally considered “final” or “concluded”
following the completion of the criminal proceeding regardless of whether an appeal has been taken. For
instance, regarding collateral estoppel, one of the four requirements is a valid and final judgment on the
(continued. . .)
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Il. Should a decision on issue #1 be made in the first instance by this Board, or is it within
the exclusive purview of the Commission?

The Commission’s decision to grant the Staff's motion for a stay of the proceeding was
based on interlocutory review of the Board’s denial. As such, the Commission was not
accepting jurisdiction over the adjudication. Therefore, the Staff believes that the Commission’s
statement that it would be amenable to considering a motion to lift the abeyance due to
changed circumstances was only meant to apply to the circumstances upon which the stay was
requested, relating to the impact of the civil proceeding on DOJ’s criminal prosecution. Since
the criminal prosecution has now been completed, all pleadings regarding the resumption of the
enforcement proceeding should be directed to the Board.

1. What is the impact, if any, of the doctrine of collateral estoppel (or similar principles) on

Mr. Geisen’s challenge here, given that he has been found guilty by another fact-finder

on a presumably similar charge in circumstances where the burden of proof on the
Government was higher than it is here?

Mr. Geisen states that he “does not seek to relitigate the factual issues that formed the

basis for the Order' or which were the subject of the parallel litigation” and that he “does not

(. . .continued)

issue. Houston Lighting & Power Co. (South Texas Project, Units 1 & 2), LBP-79-27, 10 NRC 563, 566
(1979) (emphasis added). In Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2, and 3),
ALAB-378, 5 NRC 557 (1977), the Atomic Safety and Licensing Appeal Board (“ALAB”) applied collateral
estoppel to a case that was pending on appeal before the Court of Appeals for the Sixth Circuit. /d. at
560-61. However, the ALAB retained jurisdiction over the matter, stating that “[s]hould the Sixth Circuit
reverse, vacate or significantly modify the district court’s ruling, within thirty days, thereafter the [party
whom collateral estoppel was used against] may file a motion with [the ALAB] requesting such relief as it
may deem appropriate in light of that development.” Id. at 561. Therefore, in similar circumstances to the
instant case, the conclusion of a district court case, even one pending appeal in a circuit court, is still
considered final. Further, the U.S. Court of Appeals for the Federal Circuit stated in Rice v. Dept. of the
Treasury, 998 F.2d 997, 999 (Fed. Cir. 1993), that with respect to cases before the Merit Systems
Protection Board and the International Trade Commission, “[t]he law is well settled that the pendency of
an appeal has no effect on the finality or binding effect of a trial court’s holding.” Thus, in this instance,
with all district court issues considered final and binding, the Commission’s purposes in granting the stay
have been satisfied and an outcome has been reached.

' The NRC issued the Order based on Mr. Geisen’s violation of 10 C.F.R. § 50.5(a)(2),
deliberately providing incomplete and inaccurate information, which caused the licensee to be in violation
of 10 C.F.R. § 50.9. Due to these violations being of very high safety and regulatory significance, the
(continued. . .)
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intend to contest factual liability upon resumption of this case, merely the reasonableness of the
punishment imposed.” Geisen Brief at 2, 4. As such, Mr. Geisen is withdrawing his hearing
request except with respect to the sanction imposed in the Order. In light of the fact that the
violation cited in the Order is no longer before this Board, the Staff sees no need for the use of
collateral estoppel in this proceeding.

V. If it is determined that the enforcement challenge can go forward now, what remains to
be done to prepare for an evidentiary hearing (given where the proceeding had

progressed before it was stayed and given that the criminal trial has since taken place)
and how long will such preparation take?

In light of Mr. Geisen’s withdrawal of his hearing request except with respect to the
enforcement sanction, the Staff expects that only limited discovery will be necessary, due to the
narrowness of the proceeding. While the Staff does not anticipate that interrogatories will be
necessary, pretrial disclosures in accordance with 10 C.F.R. § 2.704(c) must be filed before the
sanction hearing." Based on the availability of Staff counsel and Staff witnesses, the Staff

expects that it will be prepared to provide its pretrial disclosures by September 5, 2008.

(. . .continued)
NRC prohibited Mr. Geisen from any involvement in NRC-licensed activities for a period of five years from
the effective date of the Order. Order at 15.

" To the extent that documents, including, but not limited to, transcripts, are proffered for the
Board’s consideration, these documents should be submitted under the § 2.704(c) procedure with the
opportunity for other parties to object.
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V. How many witnesses would counsel expect to call on direct and how long is it estimated
the evidentiary hearing would take?

The Staff anticipates calling two or three witnesses requiring approximately one day of
testimony. Accordingly, the Staff estimates the entire hearing to be no more than two days

based on the Staff's and Mr. Geisen’s estimates.

Respectfully submitted,
/RA/
Lisa B. Clark

Shahram Ghasemian
Kimberly Sexton

Dated at Rockville, MD
this 14™ day of July, 2008
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