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Dear Mr. Luehman:

Enclosed is a copy of proposed revisions to the Texas Commission on Environmental Quality's (TCEQ)
Radioactive Substance Rules, Title 30, Texas Administrative Code (TAC), Chapter 336 and related
revisions to Chapter 37, Financial Assurance, Chapter. 39, Public Notice, Chapter 55, Requests for
Reconsideration and Contested Case Hearings; Public Comment, Chapter 305, Consolidated Permits, and
Chapter 331, Underground Injection Control. Due to.the fast-track nature of this rulemaking and
consideration of the time necessary for your review, I am providing the amended rules to be approved for
proposal by the TCEQ Commissioners on August 6, 2008 as attached electronic files. This material is
available to the public; however, the proposed rules have not yet been published in the Texas Register.
The published proposal will have a September 22, 2008 deadline for public comment and notice of a
public hearing to receive testimony to be held September 16, 2008 in Austin, Texas. We respectfully
request U.S. Nuclear Regulatory Commission (NRC) comments to be provided.no later than 60 days from
receipt of this letter due to the fast-track nature of the rulemaking.

Senate Bill (SB) 1604 passed by the 80t'a Texas Legislature transferred regulatory authority to the TCEQ
-for commercial radioactive waste processing, source material recovery, and by-product material disposal.
SB 1604 also addresses the process and imposes aggressive deadlines for the TCEQ's continued review
of a pending application submitted by Waste Control Specialists LLC (WCS) for a by-product disposal
facility proposed in Andrews County.

The TCEQ is approaching this implementation through a two-phased rulemaking effort. Phase One was a
fast-track rulemaking to incorporate the technical requirements for source material recovery, by-product
disposal, and commercial radioactive waste storage and processing from the Texas Department of State
Health Services (TDSHS) rules into the TCEQ's Radioactive Substance Rules which became effective on
February 28, 2008. This rulemaking is Phase Two of the two-phase rulemaking effort to implement the
remaining provisions of SB 1604, including changes to uranium in situ mining, disposal fee collection
and disposal rate setting, financial assurance, and to implement other legislation addressing in situ
uranium mining provisions.
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The attached proposed regulations are identified with new language underlined, and language to be
deleted in brackets; in that order. NEW LANGUAGE [TO BE DELETED]. There are two pending
amendments that are not addressed in this rulemaking, given as follows:

1. The proposed rule does not include language imposing fingerprinting and criminal history
records check requirements for unescorted access to certain radioactive materials. The TCEQ
has included this requirement by license amendment which is stated as follows in the two (2)
TCEQ-issued licenses impacted by this requirement:

The licensee shall comply with the requirements described in the Nuclear Regulatory
Commission Order EA-07-305 (the Order). The licensee shall complete implementation
of said requirements by DATE. The licensee shall notify the Executive Director when the
licensee has achieved full compliance with the requirements described in the Order. The
notification shall be made within twenty-five (25) days after full compliance has been
achieved. This notification shall include a certification that the Trustworthiness and
Reliability (T&R) Official (and any subsequent T&R Official) have themselves been
deemed trustworthy and reliable by the Licensee as required in paragraph B.2. of the
Order. The licensee shall notify the Executive Director within 24 hours if the results from
a criminal history records check indicate that an individual is identified on the FBI's
Terrorist Screening Data Base.

2. The proposed rule does not include language for the occupational dose records, labeling
containers, and total effective dose equivalent. This amendment was final after the Phase Two
rulemaking was initiated. Since states have until February 15, 2011 to implement, the TCEQ
plans to address this in a future rulemaking.

Although many regulations are being amended in this rulemaking, only 30 TAC Chapters 37 and 336 are
directly related to the radioactive materials licensing. The following table summarizes the proposed
regulations relating to radioactive materials that we are providing to the NRC to consider.

Proposed State Regulation Summary of State Regulation

30 TAC §37.9030 Establishes the financial assurance requirements for licenses for source
30 TACG§37.9035 material recovery, by-product disposal, aquifer restoration, and
30 TAC §37.9040 radioactive substances storage and processing as impacted by the
30 TAC §37.9045 transfer of programs from the TDSHS to the TCEQ.
30 TAC §336.1125
30 TAC §336.1235

30 TAC §37.9050 The existing financial assurance requirements of Chapter 37,
Subchapter T, which does not allow for the use of the financial test or
corporate guarantee, is to be used for source material recovery and
disposal licensing programs subject to the transfer ofjurisdiction in SB
1604.

30 TAC §336.103 Fee provision for license applications of radioactive material licenses
30 TAC §336.105 that reflect the cost of reviewing and processing licensing action

requests, including renewals and amendments.
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Proposed State Regulation Summary of State Regulation

30 TAC §336.210 Provision to include necessary emergency planning for responding to a
release based on quantities of radioactive material.

30 TAC §336.1105 Provisions to differentiate between operational and closure phases of
by-product material impoundments by including specific definitions.

Provide clarification as to what would differentiate between tailings
impoundments at conventional uranium mills and waste cells /
disposal units at by-product material disposal facilities.

30 TAC §336.1301 Adding new Subchapter N for Disposal Rates for Compact Waste
30 TAC §336.1303 Disposal Facility. Includes commission powers, factors considered for
30 TAC §336.1305 maximum disposal rates, initial determination of rates and fees,
30 TAC §336.1307 revisions to maximum disposal rates, extraordinary volume
30 TAC §336.1309 adjustments, hearings on maximum disposal rate disputes, revenue
30,TAC §336.1311 statements, and contracted disposal rates.
30 TAC §336.1313
30 TAC §336.1315
30 TAC §336.1317

We believe that adoption of these revisions satisfies the compatibility and health and safety categories
established in the Office of Office of Federal and State Materials and Environmental Management
Directory (FSME) Procedure SA-200.

Thank you for your consideration. If you have any questions regarding this letter, please contact me at
(512) 239-6731 or by electronic mail at sjablons@tceq.state.tx.us.

Sincerely,

Susan Jablonski, P.E., Director
Radioactive Materials Division
Texas Commission on Environmental Quality

Enclosures - Separate Files Sent Electronically"
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The Texas Commission on Environmental Quality (TCEQ, agency or commission) proposes amendments

to §§37.9001, 37.9030, 37.9035, 37.9040, 37.9045, and 37.9050.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULES

The changes proposed to this chapter are part of a larger proposal to revise the commission's radiation

control and underground injection control (UIC) rules. The purpose of this rulemaking is to implement

the remaining portions of Senate Bill (SB) 1604, 80th Legislature, 2007, its amendments to Texas Health

and Safety Code (THSC), Chapter 401 (also known as the Texas Radiation Control Act (TRCA)), and

House Bill (FIB) 3838, 80th Legislature, 2007. This proposed rulemaking intends to incorporate new

provisions for notice and contested case hearing opportunities related to Production Area Authorizations

and UIC Area Permits, financial assurance requirements, and new state fees on gross receipts associated

with the radioactive waste disposal. HIB 3838 specifically addresses the period between uranium

exploration, which is regulated by the Railroad Commission of Texas (RRC), and permitting of injection

wells for in situ uranium mining, which is regulated by TCEQ. HB 3838 requires TCEQ to establish

a registration program for exploration wells permitted by the RRC that are used for development of the

UIC area permit application. In response to a previous petition for rulemaking, the commission has also

directed staff to review, seek stakeholder input on, and recommend revision of commission rules related

to in situ~uranium recovery. The proposed amendments to Chapter 37 establish the financial assurance

requirements for licenses for source material recovery, by-product disposal, aquifer restoration, and

radioactive substances storage and processing. The commission proposes that the existing financial

assurance requirements of Chapter 37, Subchapter T be used for the licensing programs subject to the

transfer ofjurisdiction in SB 1604. SB 1604 also establishes a new state fee for disposal of radioactive

substances and amends UIC requirements for uranium mining.
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Corresponding rulemaking is published in this issue of the Texas Register concerning 30 TAC Chapters

39, 55, 305, 331, and 336.

SECTION BY SECTION DISCUSSION

The commission proposes an amendment to the title of Subchapter S by changing the name from

"Financial Assurance for Radioactive Material" to "Financial Assurance for On Site Disposal of

Radioactive Substances" to be more accurate. Prior to SB 1604, the commission had responsibilities

under TRCA only for certain disposal activities.. SB 1604 provides the TCEQ with additional regulatory

and licensing responsibilities for source material recovery and commercial radioactive substances storage

and processing.

The commission proposes an amendment to §37.9001 to clarify that the financial assurance requirements

of Subchapter S only apply to radioactive material licenses for alternative methods of disposal of

radioactive material under 30 TAC Chapter 336, (RadioactiveSubstance Rules), Subchapter F and

licenses for the commercial disposal of naturally occurring radioactive material waste from public water

systems under Chapter 336, Subchapter K. The financial assurance requirements of Chapter 37,

Subchapter T will apply to decommissioning of facilities under Chapter 336, Subchapter G, licenses for

the disposal of low-level radioactive waste under Chapter 336, Subchapter H, licenses for the recovery of

source material and by-product material disposal under Chapter 336, Subchapter L, and licenses for the

processing and storage of radioactive substances under Chapter 336, Subchapter M, Licensing of

Radioactive Substances Processing and Storage Facilities.
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The commission proposes an amendment to §37.9030 to establish financial assurance requirements under

Chapter 37, Subchapter T for decommissioning activities under Chapter 336, Subchapter G, licenses for

the disposal of low-level radioactive waste under Chapter 336, Subchapter H, licenses for the recovery of

source material or by-product disposal under Chapter 336, Subchapter L, and licenses for the storage and

processing of radioactive substances under Chapter 336, Subchapter M. The primary difference between

Subchapter S and Subchapter T of Chapter 37 is that there are additional requirements for the use of

insurance as a financial assurance mechanism under Subchapter T. The commission proposes to use the

more stringent Subchapter T financial assurance requirements for the licensing programs that are subject

to the transfer of SB 1604 so that there is enhanced assurance that the state has adequate funds to perform

closure or post closure activities should a licensee fail to perform the required activities.

The commission proposes an amendment to §37.9035 to change the definition of "Closure" to include a

reference to aquifer restoration instead of groundwater restoration to be consistent with terminology in 30

TAC §331.2, Definitions. The commission further proposes an amendment to change the definition of

"Facility" to be synonymous with the term "Site" as defined in §336.702 and include the recovery of

source material under Chapter 336, Subchapter L or the processing and storage of radioactive substances

under Chapter 336, Subchapter M.

The commission proposes an amendmentto §37.9040 to require that effective financial assurance

mechanisms must be provided to the executive director 60 days prior to the initial receipt, production, or

possession of radioactive substances. Financial assurance for aquifer restoration shall be required 60 days

prior to injection of mining fluid.
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The commission proposes an amendment to §37.9045(a)(4) to reference appropriate subchapters of

Chapter 336. An amendment is proposed to §37.9045(a)(6) to include citations to §336.1125 and

§336.6 19 should the executive director be required to convert a financial assurance mechanism into cash

for deposit into the perpetual care account. The commission proposes an amendment to add a new

subsection (b) requiring that financial assurance for' aquifer restoration be provided in at least the amount

required under each production area authorizations. The commission is proposing corresponding

amendments to Chapter 331 to require that an applicant for a production area authorizations include, as

part of the application, a cost estimate for restoring groundwater within the entire production area.

Although the cost estimates for aquifer restoration are included as part of the UIC program's production

area authorizations, the requirement to have financial assurance for aquifer restoration is part of the

radioactive materials license under Subchapter L of Chapter 336. The commission believes that the

evaluation of cost estimates for the amount of financial assurance required for aquifer restoration of an

entire production area should be included as part of the production area authorizations application and

subject to opportunities for public participation in the application process rather than the provision of

financial assurance on a well field by well field basis within each production area and outside of an

application process. Proposed subsection (b) also provides the executive director with the flexibility to

use financial assurance for aquifer restoration of any production area under the same area permit.

Existing subsection (b) is proposed to be relettered as subsection (c).

The commission proposes an amendment to §37.9050 to provide for the financial test and the parent

company guarantee financial assurance mechanisms for Chapter 336, Subchapter M. The financial test

was an option available under the Department of State Health Services (DSHS or Department) rules for

licensees for storage and processing. The parent company guarantee was also an option available under
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the Department rules. Therefore, the commission proposes a provision in Subchapter T, §37.9050 to

provide for wording similar to the Department rule in 25 TAC §289.252(ii)(3). THSC, §401.109(b) states

that the commission shall require a holder of a license that authorizes the disposal of radioactive

substances to provide security acceptable to the commission. THSC, §401.109(c) states that the amount

and type of security required shall be determined under agency rules and lists criteria. The financial test

is considered other security acceptable to the agency as stated in THSC, §401.109(d)(7). This financial

assurance mechanism already existed in the Department rule in 25 TAC §289.252(ii)(3) and the

commission now proposes a similar rule.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERNMENT

Jeff Horvath, Analyst, Strategic Planning and Assessmeht Section, has determined that for the first five-

year period the proposed rules are in effect, fiscal implications are anticipated for the agency and the

DSHS (or Department) due to administration or enforcement of the proposed changes to the Chapter 37

rules. The proposed changes to Chapter 37 are part of a larger proposal to implement the second phase of

the transfer of certain regulatory responsibilities for radioactive waste from DSHS to the TCEQ as

required by SB 1604, 80th Legislature, 2007. The second phase rulemakinig also incorporates changes

required by HB 3838, 80th Legislature, 2007, relating to in situ uranium mining. The 80th Legislature

provided additional staff and funding to the TCEQ to implement the transfer of the regulatory

responsibilities. The Chapter 37 amendments are anticipated to result in fiscal implications for entities

involved in commercial radioactive waste processing and storage, source material recovery (uranium

mining licensing), and by-product material disposal (disposal of uranium mine and mill tailings and

waste).
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The primary purpose of the proposed rules is to implement SB 1604. The bill transfers responsibilities

for the regulation and licensing of source material recovery, by-product disposal, and commercial

radioactive substances storage and processing from DSHS to the commission. Technical requirementsý for

these programs have been transferred from the Department's rules into new subchapters of the

commission's radioactive substance rules in Chapter 336. The proposed amendments to Chapter 37

establish the financial assurance requirements for licenses for uranium recovery, by-product disposal,

aquifer restoration, and radioactive substances storage and processing. The commission proposes that the

existing financial assurance requirements of Subchapter T of Chapter 37 be used for the licensing

programs subject to the transfer of jurisdiction in SB 1604.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five years the proposed rules are in effect, the

public benefit anticipated from the changes seen in the proposed rules will be compliance with state law

and increased efficiency of the regulation of radioactive substance processing, storage and disposal

through consolidation of these activities at one state agency.

Fiscal implications are anticipated for businesses as a result of the proposed changes to the Chapter 37

financial assurance rules.

The proposed changes to financial assurance requirements will apply to source material recovery and by-

product material disposal facilities including source material recovery sites (uranium mining, including

aquifer restoration financial assurance),and by-product material disposal, both at existing Title II sites

with by-product material impoundments, and sites with dedicated by-product material disposal units. In
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addition, commercial facilities that store and/or process radioactive waste from other persons including

low-level radioactive waste, by-product material, naturally occurring radioactive material waste and

mixed waste will also be affected by the proposed changes to financial assurance requirements.

The commission proposes to use the more stringent financial assurance requirements for the licensing

programs that are subject to the transfer of SB 1604 so that there is enhanced assurance that the state has

adequate funds to perform closure or post closure activities should a licensee fail to perform the required

activities. The proposed changes would preclude the use of a financial test or a corporate guarantee to

meet financial assurance requirements, except for Chapter 336, Subchapter M. At this time, it is

estimated that there are two companies that currently use the financial test or corporate guarantee for

financial assurance. In order for these two companies to meet the more stringent financial assurance

requirements, their costs will increase by an estimated 1% of the total amount of their financial assurance.

For Waste Control Specialists, the current financial assurance amount is approximately $5.1 million, so

their costs are estimated to increase by $51,000. For Conoco Phillips, their current financial assurance

amount is estimated to be approximately $4.7 million, so their costs are estimated to increase by $47,000.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are expected for small or micro-businesses as a result of the proposed

rules. The changes proposed are part of a larger proposal to revise the commission's radiation control

rules. The proposed amendments to Chapter 37 establish the financial assurance requirements for

licenses for uranium recovery, by-product disposal, aquifer restoration, and radioactive substances storage

and processing. No known small or micro-businesses are anticipated to be affected by the proposed

Chapter 37 amendments.
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SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and determined that a small business regulatory

flexibility analysis is not required because the proposed rules do not adversely affect a small or micro-

business in a material way for the first five years that the proposed rules are in effect and the proposed

rules are required in order to implement SB 1604 and FIB 3838.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and determined that a local employment impact

statement is not required because the proposed rules do not adversely affect a local economy in a material

way for the first five years that the proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission proposes the rulemaking action under the regulatory analysis requirements of Texas

Government Code, §2001.0225, and determined that the action is not subject to §2001.0225 because it

does not meet the definition of "a major environmental rule" as defined in the statute. "A major

environmental rule" means a rule, the specific intent of which, is to protect the environment or reduce

risks to human health from environmental exposure and that may adversely affect in a material way the

economy, a sector of the economy, productivity, competition, jobs, the environment, or the public health

and safety of the state or a sector of the state. The proposed rulemaking action implements legislative

requirements in SB 1604, transferring responsibilities for the regulation of source material recovery, by-

product disposal, and commercial radioactive substances storage and processing from the department to

the commission. The proposed amendments to Chapter 37 establish the financial assurance requirements
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for radioactive material licenses for source material recovery, by-product disposal and commercial

radioactive substances storage and processing. Financial assurance was already required by the DSHS

prior to the transfer of these programs to the commission. The proposed rules implement financial

assurance requirements that utilize financial instruments approved by the TCEQ, determine the timing for

establishing financial assurance, and the triggers for the commission to call upon posted financial

assurance. The proposed amendments to Chapter 37 are not anticipated. to adversely affect in a material,

way the economy, a sector of the economy, productivity, competition, jobs, the environment, or the public

health and safety of the state or a sector of the state, because financial assurance was already required for

these licensing programs. The amendments only change requirements for how financial assurance is

administered by the commission including the type and wording of allowable financial instruments, the

timing for establishing financial assurance, and the triggering events for calling financial assurance.

While there could be new costs associated with obtaining a financial assurance mechanism that meets the

requirements of the proposed rules, the commission does not expect that the costs to adversely affect the

economy, productivity, or competition in a material way. The proposed rulemaking action also amends

technical requirements for these licensing programs and establishes fees for applications and waste

disposal in Chapter 336, amends technical requirements for injection wells and other wells for in situ

uranium recovery in Chapter 331, amends public notice requirements in Chapter 39, amends public

participation requirements in Chapter 55, and amends application requirements and injection well permit

term limits in Chapter 305.

Furthermore, the proposed rulemaking action does not meet any of the four applicability requirements

listed in Texas Government Code, §2001.0225(a). Texas Government Code, §2001.0225 only applies to

a major environmental rule, the result of which is to: 1) exceed a standard set by federal law, unless the
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rule is specifically required by state law; 2) exceed an express requirement of state law, unless the rule is

specifically required by federal law; 3) exceed a requirement of a delegation agreement or contract

between the state and an agency or representative of the federal government to implement a state and

federal program; or 4) adopt a rule solely under the general powers of the agency instead of under a

specific state law. The proposed rulemaking action does not exceed a standard set by federal law, an

express requirement of state law, a requirement of a delegation agreement, nor does it adopt a rule solely

under the general powers of the agency.

THSC, Chapter 401, authorizes the commission to regulate the disposal of most radioactive substances in

Texas. THSC, §§401.051, 401.103, 401.104, and 401.412 authorize the commission to adopt rules for the

'control of sources of radiation and the licensing of the disposal of radioactive substances. In addition, the

State of Texas is an "Agreement State" authorized by the United States Nuclear Regulatory Commission

(NRC) to administer a radiation control program under the Atomic Energy Act of 1954, as amended

(Atomic Energy Act). The proposed rules are compatible with federal law.

The proposed rules do not exceed an express requirement of state law. THSC, Chapter 401, establishes

general requirements, including requirements for public notices, for the licensing and disposal of

radioactive substances, source material recovery, and commercial radioactive substances storage and

processing. The purpose of the rulemaking is to implement'statutory requirements consistent with recent

amendments to THSC, Chapter 401, as provided in SB 1604.

The proposed rules are compatible with a requirement of a delegation agreement or contract between the

state and an agency of the federal government. The State of Texas has been designated as an "Agreement
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State" by the NRC under the authority of the Atomic Energy Act. The Atomic Energy Act requires that

the NRC find that the state radiation control program is compatible with the NRC requirements for the

regulation of radioactive materials and is adequate to protect health and safety. Under the Agreement

Between the United States Nuclear Regulatory Commission and the State of Texas for Discontinuance of

Certain Commission Regulatory Authority and Responsibility Within the State Pursuant to Section 274 of

the Atomic Energy Act of 1954, as Amended, NRC requirements must be implemented to maintain a

compatible state program for protection against hazards of radiation. The proposed rules are compatible

with the NRC requirements and the requirements for retaining status as an "Agreement State."

These rules are proposed under specific authority of THSC, Chapter 401. THSC, §§401.051, 401.103,

401.104, and 401.412 authorize the commission to adopt rules for the control of sources of radiation and

the licensing of the disposal of radioactive substances.

Written comments on the draft regulatory impact analysis determination may be submitted to the contact

person at the address listed under the SUBMITTAL OF COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed rules and performed a preliminary assessment of whether the

Private Real Property Rights Preservation Act, Texas Government Code, Chapter 2007 is applicable. The

commission's preliminary assessment indicates that the Private Real Property Rights Preservation Act

does not apply to these proposed rules because these proposed rules implement SB 1604, transferring

.certain regulatory responsibilities from the department.to the commission and is an action reasonably
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taken to fulfill an obligation mandated by federal law. Financial assurance is required for these licensing

programs under the NRC's requirements.

Nevertheless, the commission further evaluated these proposed rules and performed a preliminary

assessment of whether these proposed rules constitute a taking under Texas Government Code, Chapter

2007. The purpose of these proposed rules is to implement changes to the TRCA required by SB 1604,

80th Legislature, 2007, for the establishment of financial assurance for licenses disposal of by-product

material, recovery of source material, and commercial radioactive substances processing and storage. The

proposed rules to Chapter 37 would substantially advance this purpose by establishing the financial

assurance requirements for the licenses that are subject'to the transfer of jurisdiction under SB 1604.

Promulgation and enforcement of these proposed rules would be neither a statutory nor a constitutional

taking of private real property. The proposed rules do not affect a landowner's rights in private real

property because this rulemaking action does not constitutionally burden, nor restrict or limit, the owner's

right to property and reduce its value by 25% or more beyond which would otherwise exist in the absence

of the regulations. The proposed rules establish financial assurance requirements and do not affect real

property. Financial assurance was already required by DSHS prior to the transfer of these programs to the

commission. Therefore, the proposed rules do not affect real property in a manner that is different than

may have been affected under the department's requirements.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission reviewed the proposed rules and found that they are neither identified in Coastal

Coordination Act Implementation Rules, 31 TAC §505.1 l(b)(2) or (4), nor will they affect any
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action/authorization identified in Coastal Coordination Act Implementation Rules, 31 TAC §505.1 1(a)(6).

Therefore, the proposed rules are not subject to the Texas Coastal Management Program.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in Austin on September 16, 2008, at 10:00

a.m. at the Texas Commission on Environmental Quality complex located at 12100 Park 35 Circle in

Building E, Room 201 S. The hearing is structured for the receipt of oral or written comments by

interested persons. Individuals may present oral statements when called upon in order of registration.

Open discussion will not be permitted during the hearing; however, commission staff members will be

available to discuss the proposal 30 minutes prior to the hearing.

Persons who have special communication or other accommodation needs who are planning to attend the

hearing should contact Patricia Duron, Office of Legal Services at (512) 239-6087. Requests should be

made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Patricia Duron, MC 205, Office of Legal Services, Texas

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to (512)

239-4808. Electronic comments may be submitted at: http://www5.tceq.state.tx.us/rules/ecomments/.

File size restrictions'may apply to comments being submitted via the eComments system. All comments

should reference Rule Project Number 2007-029-336-PR. The comment period closes September 22,

2008. Copies of the proposed rulemaking can be obtained from the commission's Web site at
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http.//www. tceq.state. tx. us/nav/rules/proposeadopt.html. For further information, please contact Susan

Jablonski, Director, Radioactive Materials Division, (512) 239-6466.
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SUBCHAPTER S: FINANCIAL ASSURANCE FOR ON SITE DISPOSAL OF RADIOACTIVE

SUBSTANCES [RADIOACTIVE MATERIAL]

§37.9001

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is also proposed under

Texas Health and Safety Code (THSC), Chapter 401, concerning Radioactive Materials and Other

Sources of Radiation (also known as the Texas Radiation Control Act); §401.011, concerning Radiation

Control Agency, which authorizes the commission to regulate and license the disposal of radioactive

substances, the processing or storage of low-level radioactive waste or naturally occurring radioactive

material, the recovery or processing of source material, and the processing of by-product material;

§401.051, concerning Adoption of Rules and Guidelines, which authorizes the commission to adopt rules

and guidelines relating to control of sources of radiation; §401.103, concerning Rules and Guidelines for

Licensing and Registration, which authorizes the commission to adopt rules and guidelines that provide

for licensing and registration for the control of sources of radiation; §401.104, concerning Licensing and

Registration rules, which requires the commission to provide rules for licensing for the disposal of

radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive Waste Disposal,

which authorizes the commission to regulate commercial processing and disposal of low-level radioactive

waste; §401.262, concerning Management of Certain By-Product Material, which provides the

commission authority to regulate by-product storage and processing facilities; and §401.412, concerning
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Commission Licensing Authority, which authorizes the commission to issue licenses for the disposal of

radioactive substances.

The proposed amendment implements Senate Bill 1604, 80th Legislature, 2007; THSC, §§401.011,

401.051, 401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625.

§37.9001. Applicability.

This subchapter applies to an owner or operator, including a state or federal government owner or

operator, required to provide evidence of financial assurance under Chapter 336, Subchapter F or K of

this title (relating to Licensing of Alternative Methods of Disposal of Radioactive Material: Commercial

Disposal of Naturally Occurring Radioactive Material Waste From Public Water Systems, respectively)

[Radioactive Substance Rules), except owners or operators of a facility licensed under Chapter 336,

Subchapter H of this title (relating to Licensing Requirements for Near-Surface Land Disposal of Low-

Level Radioactive Waste)]. This subchapter establishes requirements and mechanisms for demonstrating

financial assurance for closure and post closure.
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SUBCHAPTER T: FINANCIAL ASSURANCE FOR RADIOACTIVE SUBSTANCES AND

AOUIFER RESTORATION [NEAR-SURFACE LAND DISPOSAL OF LOW-LEVEL

RADIOACTIVE WASTE]

§§37.9030, 37.9035, 37.9040, 37.9045, and 37.9050

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under TWC and other laws of the state. The amendments are also proposed under

Texas Health and Safety Code (THSC), Chapter 401, concerning Radioactive Materials and Other

Sources of Radiation (also known as the Texas Radiation Control Act); §401.011, concerning Radiation

Control Agency, which authorizes the commission to regulate and license the disposal of radioactive

substances, the processing or storage of low-level radioactive waste or naturally occurring radioactive

material, the recovery or processing of source material, and the processing of by-product material;

§401.051, concerning Adoption of Rules and Guidelines, which authOrizes the commission to adopt rules

and guidelines relating to control of sources of radiation; §401.103, concerning Rules and Guidelines for

Licensing~and Registration, which authorizes the commission to adopt rules and guidelines that provide

for licensing and registration for the control of sources of radiation; §401.104, concerning Licensing and

Registration rules,' which requires the commission to provide rules for licensing for the disposal of

radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive Waste Disposal,

which authorizes the commission to regulate commercial processing and disposal of low-level radioactive

waste; §401.262, concerning Management of Certain By-Product Material, which provides the

commission authority to regulate by-product storage and processing facilities; and §401.412, concerning
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Commission Licensing Authority, which authorizes the commission to issue licenses for the disposal of

radioactive substances.

The proposed amendments implement THSC, as amended by Senate Bill 1604, 80th Legislature, 2007;

THSC, §§401.011,401.051,401.103,401.104, 401.151,401.202, 401.262,401.412, and 401.2625.

§37.9030. Applicability.

This subchapter applies to owners or operators required to provide financial assurance under

Chapter 336, Subchapters G, H, L, or M [Subchapter H] of this title (relating to Decommissioning

Standards; Licensing Requirements for Near-Surface Land Disposal of Low-Level Radioactive Waste;

Licensing of Source Material Recovery and By-Product Material Disposal Facilities; or Licensing of

Radioactive Substances Processing and Storage Facilities). This subchapter establishes requirements and

mechanisms for demonstrating financial assurance for closure, post closure, corrective action, and

liability coverage.

§37.9035. Definitions.

Definitions for terms that appear throughout this subchapter may be found in Subchapter A of this

chapter (relating to General Financial Assurance Requirements), §336.2 of this title (relating to

Definitions), and §336.702 of this title (relating to Definitions), except the following definitions shall

apply for this subchapter.
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(1) Annual review--Conducted on the anniversary date of the establishment of the

financial assurance mechanism.

(2).Closure--Any one or combination of the following: closure, dismantlement,

decontamination, decommissioning, reclamation, disposal, [groundwater] aquifer restoration,

stabilization, monitoring, or post closure observation and maintenance.

(3) Corrective action--The activities to remediate unplanned events that pose a risk to

public health, safety, and the environment and that may occur after the decommissioning and closure of

the compact waste disposal facility or a federal facility waste disposal facility.

(4) Facility--The term "Facility'! has the same meaning as the term "Site" as defined in

§336.702 of this title (relating to Definitions). Facility also means all [All] contiguous land, water,

buildings, structures, and equipment which are or were used for activities associated with:

(A) the disposal of radioactive material, including disposal, receipt, storage,

processing, or handling of radioactive material, waste, soil, and groundwater contaminated by radioactive

material; [. The term "Facility" has the same meaning as the term "Site" as defined in §336.702 of this

title.]

(B) the recovery of source material as provided in Chapter 336, Subchapter L of

this title (relating to Licensing of Source Material Recovery and By-Product Material Disposal Facilities);

or
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(C) the processing and storage of radioactive substances as provided in Chapter

336, Subchapter M of this title (relating to Licensing of Radioactive Substances Processing and Storage

Facilities).

(5) Institutional control--Shall have the same meaning as post closure.

(6) Licensee--Shall have the same meaning as owner, operator, or license holder.

(7) Post closure--The activities that are identified as institutional control as specified in

§336.734 of this title (relating to Institutional Requirements).

§37.9040. Submission of Documents.

An owner or operator required by this subchapter to provide financial assurance for closure Cother

than aquifer restoration), post closure, corrective action, and liability coverage must submit originally

signed and effective financial assurance mechanisms to the executive director 60 days prior to the initial

receipt, production or possession of radioactive substances [waste] or injection of mining fluid.

§37.9045. Financial Assurance Requirements for Closure, Post Closure, and Corrective Action.

(a) An owner or operator subject to this subchapter shall establish financial assurance for the

closure, post closure, and corrective action of the facility that meets the requirements of this section, in

addition to the requirements specified under Subchapters A, B, C, and D of this chapter (relating to
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General Financial Assurance Requirements; Financial Assurance Requirements for Closure, Post Closure,

and Corrective Action; Financial Assurance Mechanisms for Closure, Post Closure, and Corrective

Action; and Wording of the Mechanisms for Closure, Post Closure, and Corrective Action).

(1) An owner or operator subject to this subchapter may use any of the mechanisms as

specified in §37.9050 of this title (relating to Financial Assurance Mechanisms) to demonstrate financial

assurance for closure, post closure, and corrective action. On a case-by-case basis, the executive director

may approve other alternative financial assurance mechanisms.

(2) The executive director will respond within 60 days after receiving a written request

for a financial assurance reduction in accordance with §37.151 of this title (relating to Decrease in

Current Cost Estimate).

(3) An owner or operator may use multiple financial assurance mechanisms provided in

§37.41 of this title (relating to Use of Multiple Financial Assurance Mechanisms), but must use only

those financial assurance mechanisms as specified in §37.9050 of this title.

(4) The executive director may accept financial assurance established to meet

requirements of other federal, state agencies, or local governing bodies for closure or post closure,

provided such mechanism complies with the requirements of this chapter and the full amount of financial

assurance required for the specific license is clearly identified and committed for use for the purposes of

Chapter 336, Subchapters G, H, L and M [Subchapter H] of this title (relating to Decommissioning

Standards, Licensing Requirements for Near-Surface Land Disposal of Low-Level Radioactive Waste;
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Licensing of Source Material Recovery and By-Product Material Disposal Facilities: and Licensing of

Radioactive Substances Processing and Storage Facilities).

(5) Proof of forfeiture must not be necessary to collect the financial assurance, so that in

the event that the owner or operator does not provide acceptable replacement financial assurance within

the required time prior to the expiration, cancellation, or termination of the financial assurance

mechanism, the financial assurance provider shall pay the face amount of the financial assurance into the

perpetual care account.

(6) All financial assurance required to be converted to cash by direction of the executive

director under §§336.619, 336.736 - 336.738, 336.1125, 336.1235, and 37.101 of this title (relating to

Financial Assurance for Decommissioning: Funding for Disposal Site Closure and Stabilization; Funding

for Institutional Control; Funding for Corrective Action; Financial Security Requirements: Financial

Assurance for Storage and Processing; and Drawing on the Financial Assurance Mechanisms) and

paragraph (5) of this subsection shall be deposited to the credit of the perpetual care account.

(b) Financial assurance for aquifer restoration shall be provided in an amount no less than the

cost estimate for aquifer restoration approved for each production area authorization. The executive

director shall have discretion to apply financial assurance approved for one production area to the

restoration of any other production area.
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(c) [(b)] The owner or operator shall comply with §37.71 of this title (relating to Incapacity of

Owners or Operators, Guarantors, or Financial Institutions), except financial assurance must be

established within 30 days after such an event.

§37.9050. Financial Assurance Mechanisms.

(a) An owner or operator may satisfy the requirements of a fully funded trust or standby trust

fund as provided in §37.201 of this title (relating to Trust Fund), except within 60 days following the

executive director's final review and approval of closure or post closure expenditures for reimbursement,

release of funds shall occur.

(b) An owner or operator. may satisfy the requirements of a surety bond guaranteeing payment as

provided in §37.211 of this title (relating to Surety Bond Guaranteeing Payment) except:

(1) the surety must also be licensed in the State of Texas;

(2) cancellation may not occur during the 90 days beginning on the date of receipt of the

notice of cancellation; and

(3) the bond must guarantee that the owner or operator will provide alternate financial

assurance within 30 days after receipt of a notice of cancellation of the bond.
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(c) An owner or operator may satisfy the requirements of an irrevocable standby letter of credit

as provided in §37.231 of this title (relating to Irrevocable Standby Letter of Credit), except:

(1) the letter of credit shall be automatically extended unless the issuer provides notice of

cancellation at least 90 days before the current expiration date. Under the terms of the letter of credit, the

90 days shall begin on the date when both the owner or operator and the executive director have received

the notice, as evidenced by the return receipts; and

(2) in accordance with §37.23 1(h) of this title, the executive director shall draw on the

letter of credit within 30 days after receipt of notice from the issuing institution that the letter of credit

will not be extended, or within 60 days of an extension, if the owner or operator fails to establish and

obtain approval of such alternate financial assurance from the executive director.

(d) A statement of intent may be used by a governmental entity subject to this subchapter. The

statement of intent shall be subject to the executive director's approval and shall include the following:

(1) a statement that funds will be made immediately available upon demand by the

executive director;

(2) the signature of an authorized official who has the authority to bind the governmental

entity into a financial obligation, and has the authority to sign the statement of intent;

(3) name of facility(ies), license number, and physical and mailing addresses; and
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(4) corresponding current cost estimates.

(e) An owner or operator may satisfy the requirements of financial assurance by establishing an

external sinking fund as specified in this subsection. An external sinking fund has two components: a

sinking fund account and a financial assurance mechanism such that the total of both equals, at all times,

the current cost estimate. A sinking fund account is an account segregated from the owner's or operator's

assets and is outside the owner's or operator's administrative control. As the value of the sinking fund

account increases, the value of the second financial assurance mechanism decreases. When the external

sinking fund account is equal to the current cost estimate, the second financial assurance mechanism will

no longer be required to be maintained.

(1) An external sinking fund account shall be approved by the executive director and

administered by a third party that is regulated and examined by a federal or state agency.

(2) The external sinking fund is established and maintained by setting aside funds

periodically, at least annually.

(f) An owner or operator may satisfy the requirements of financial assurance by obtaining

insurance that conforms to the requirements of this subsection, in addition to the requirements specified in

Subchapters A and B of this chapter (relating to General Financial Assurance Requirements; and

Financial Assurance Requirements for Closure, Post Closure, and Corrective Action, respectively), and

submitting an originally-signed endorsement to the insurance policy to the executive director.
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(1) At a minimum, the insurer on the policy must be authorized to transact or be a

surplus lines insurer eligible to engage in the business of insurance in Texas and have a minimum

financial strength rating of "A" and a financial size category of "XV" as assigned by the A.M. Best

Company.

(2) The insurance policy must designate the commission .as an additional insured.

(3) The owner or operator must maintain the policy in full force and effect until the

executive director consents to termination of the policy. Failure to pay the premium, without substitution

of alternate financial assurance as specified in this subchapter, shall constitute a violation of these

regulations, warranting such remedy as the executive director deems necessary. Such violation shall be

deemed to begin upon receipt by the executive director of a notice of future cancellation, termination, or

failure to renew due to nonpayment of the premium, rather than upon the date of expiration of the policy.

(4) The policy must provide that the insurer may not cancel, terminate, or fail to renew

the policy except for failure to pay the premium. The automatic renewal of the policy shall, at a

minimum, provide the insured with the option of renewal at the face amount of the expiring policy. If

there is a failure to pay the premium, the insurer may elect to cancel, terminate, or fail to renew the policy

by sending notice by certified mail to the owner or operator and the executive director. Cancellation,

termination, or failure to renew may not occur, however, during 120 days beginning with the date of

receipt of the notice by both the executive director and the owner or operator, as evidenced by the return

receipts. The policy must also provide that the insurer shall pay the face amount of the insurance policy
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into the perpetual care account if the executive director does not approve acceptable replacement financial

assurance within 90 days of receiving notice by certified mail from the insurer of its election to cancel,

terminate, or not renew the policy.

(5) The insurance policy may not contain an exclusion for intentional, willful, knowing,

or deliberate noncompliance with a statute, regulation, order, notice, or government instruction.

(6) The wording of the endorsement to the insurance policy must be identical to the

wording specified in §37.9052 of this title (relating to Endorsement).

(7) The insurance policy must be issued for a face amount at least equal to the current

cost estimate for closure, post closure, or corrective action, except when a combination of mechanisms are

used in accordance with §37.41 of this title (relating to Use of Multiple Financial Assurance

Mechanisms). Actual payments by the insurer shall not change the face amount, although the insurer's

future liability shall be lowered by the amount of the payments.

(8) The insurance policy must guarantee that funds shall be available to provide for

closure, post closure, or corrective action of the facility. The policy shall also guarantee that once

closure, post closure, or corrective action begins, the issuer shall be responsible for paying out funds, up

to an amount equal to the face amount of the policy, upon the direction of the executive director, to such

party or parties as the executive director specifies.
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(9) An owner or operator or any other person authorized to perform closure, post closure,

or corrective action may request reimbursement for closure, post closure, or corrective action

expenditures by submitting itemized bills to the executive director. The request shall include an

explanation of the expenses and all applicable itemized bills. The owner or operator may request

reimbursement for partial closure only if the remaining value of the policy is sufficient to cover the

maximum costs of closing the facility over its remaining operating life. Within 60 days after receiving

bills for closure, post closure, or corrective action activities, the executive director shall determine

whether the closure, post closure, or corrective action expenditures, are in accordance with the approved

closure, post closure, or corrective action activities or are otherwise justified and, if so, shall instruct the

insurer to make reimbursement in such amounts as the executive director specifies in writing. If the

executive director has reason to believe that the maximum cost of closure, post closure, or corrective

action over the remaining life of the facility will be greater than the face amount of the policy, the

executive director may withhold reimbursement of such amounts as deemed prudent until the executive

director determines, in accordance with Subchapters A and B of this chapter, that the owner or operator is

no longer required to maintain financial assurance requirements for closure, post closure, or corrective

action of the facility. If the executive director does not instruct the insurer to make such reimbursements,

the executive director shall provide the owner or operator with a detailed written statement of reasons.

(10) Commencing on the date that liability to make payments pursuant to the policy

accrues, the insurer will thereafter annually increase the face amount of the policy. Such increase must be

equivalent to the face amount of the policy, less any payments made, multiplied by an amount equivalent

to 85% of the most recent investment rate or of the equivalent coupon issue yield announced by the

United States Treasury for 26-week Treasury securities.
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(11) Upon notification by the executive director that the institutional control period has

begun, the insurer will pay the remaining face amount of the policy to the perpetual care account.

(g) This subsection applies only to owner or operators required to provide financial assurance

under Chapter 336, Subchapter M of this title (relating to Licensing of Radioactive Substances Processing

and Storage Facilities). Owners or operators required to provide financial assurance under Chapter 336,

Subchapter M of this title may satisfy the requirements of financial assurance by demonstrating that it

passes a financial test as provided in §37.251 of this title (relating to Financial Test), except the owner or

operator which has issued rated bonds must also meet the criteria or paragraphs (1) and (3) of this

subsection, or the owner or operator which has not issued rated bonds must also meet the criteria of

paragraphs (2) and (3) of this subsection.

(1) The owner or operator must have:

(A) tangible net worth of at least ten times the total current cost estimate (or the

current amount required if a certification is used) for all closure activities;

(B) assets located in the United States amounting to at least 90% of total assets

or at least ten times the total current cost estimate (or the current amount required if a certification is

used) for all closure activities;



Texas Commission on Environmental Quality
Chapter 37 - Financial Assurance
Rule Project No. 2007-029-336-PR

Page 30

(C) a current rating for its most recent bond issuance of AAA, AA, or A as

issued by Standard and Poor's, or Aaa, Aa, A as issued by Moody's; and

(D) at least one class of eauitv securities registered under the Securities

Exchange Act of 1934.

(2) The owner or operator must have:

(A) tangible net worth greater than $10 million, or of at least ten times the total

current cost estimate (or the current amount required if a certification is used) for all closure activities,

whichever is greater,

(B) assets located in the United States amounting to at least 90% of total assets

or at least ten times the total current cost estimate (or the current amount required if a certification is

used) for all closure activities;

(C) a ratio of cash flow divided by total liabilities greater than 0.15: and

(D) a ratio of total liabilities divided by net worth less than 1.5.

(3) To demonstrate that the owner or operator meets the test, it must submit the

following items to the executive director:
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(A) a letter signed by the owner's or operator's chief financial officer and worded

identically to the wording specified in §37.9025(a) of this title (relating to Wording of Financial

Assurance Mechanisms); and

(B) a written guarantee, hereafter referred to as "self-guarantee," signed by an

authorized representative which meets the requirements specified in §37.261 of this title (relating to

Corporate Guarantee). The wording of the self-guarantee shall be acceptable to the executive director and

must include the following:

(i) the owner or operator will fund and carry out the required closure or

post closure activities, or upon issuance of an order by the executive director, the owner or operator will

set up and fund a trust, as specified in §37.201 of this title (relating to Trust Fund) in the name of the

owner or operator, in the amount of the current cost estimates* and

(ii) if, at any time, the owner's or operator's most recent bond issuance

ceases to be rated in any category of "A" or above by either Standard and Poor's or Moody's, the owner or

operator will provide notice in writing of such fact to the executive director within 20 days after

publication of the change by the rating service. If the owner's or operator's most recent bond issuance

ceases to be rated in any category of "A" or above by both Standard and Poor's and Moody's, the owner or

operator no longer meets the requirements of paragraph (1) of this subsection.

(h) This subsection only applies to owners or operators required to provide financial assurance

under Chapter 336, Subchapter M of this title. A parent company controlling a majority of the voting
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stock of the owner or operator may satisfy the requirements of financial assurance by demonstrating that

it passes a financial test as specified in §37.251 of this title, and by meeting the requirements of a

corporate guarantee as specified in 037.261 of this title. The guarantor shall also comply with the

requirements identified in this subsection.

(1) The wording of the corporate guarantee as specified in §37.361 of this title (relating

to Corporate Guarantee) shall also include:

(A) the signatures of two officers of the owner or operator and two officers of

the guarantor who are authorized to bind the respective entities; and

(B) the corporate seals.

(2) The guarantor shall also certify and submit to the executive director that the

guarantor has:

(A) majority control of the owner or onerator:

(B) full authority under the laws of the state under which it is incorporated and

its articles of incorporation and bylaws to enter into this corporate guarantee,

(C) full approval from its board of directors to enter into this corporate guarantee;

and
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(D) authorization of each signatory.

(i) A parent company guarantee may not be used in combination with other financial assurance

mechanisms to satisfy the requirements of this subchapter. A financial test by the owner or operator may

not be used in combination with any other financial assurance mechanisms to satisfy the requirements of

this subchapter or in any situation where the owner or operator has a parent company holding majority

control of the voting stock of the company.
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes

amendments to §§39.403, 39.651, 39.653, 39.702, 39.703, and 39.707. The commission also proposes

new §39.655.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULES

The changes proposed to this chapter are part of a larger proposal to revise the commission's radiation

control and underground injection control (UIC) rules. The purpose of this rulemaking is to implement

the remaining portions of Senate Bill (SB) 1604, 80th Legislature, 2007, its amendments to Texas Health

and Safety Code (THSC), Chapter 401 (also known as the Texas Radiation Control Act (TRCA)), Texas

Water Code (TWC), Chapter 27 (also known as the Injection Well Act), and House Bill (HB) 3838, 80th

Legislature, 2007. This proposed rulemaking intends to incorporate new provisions for notice and

contested case hearing opportunities related to Production Area Authorizations and UIC Area Permits,

financial assurance requirements, and new state fees on gross receipts associated with the radioactive

waste disposal. HB 3838 specifically addresses the period between uranium exploration, which is

regulated bythe Railroad Commission of Texas (RRC), and permitting of injection wells for in situ

uranium mining, which is regulated by TCEQ. HB 3838 requires TCEQ to establish a registration

program for exploration wells permitted by the RRC that are used for development of the UIC area permit

application. In response to a previous petition for rulemaking, the commission has also directed staff to

review, seek stakeholder input on, and recommend revision of commission rules related to in situ uranium

recovery.

The proposed rules to Chapter 39 amend public notice requirements for applications for radioactive

materials licenses, injection well permits and production area authorizations, and aquifer exemptions.
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The proposed rules clarify requirements for public notice of radioactive materials licenses, add

requirements for the provision of public notice for injection well permits and production area

authorizations to mineral interest owners and groundwater conservation districts, and establish specific

requirements for public notice of aquifer exemptions.

Corresponding rulemaking is published in this issue of the Texas Register concerning 30 TAC Chapters

37, 55, 305, 331, and 336.

SECTION BY SECTION DISCUSSION

The commission proposes an amendment to §39.403 to establish public notice requirements for aquifer

exemptions. Under §331.13, the commission may identify exempted aquifers after notice and opportunity

for a public hearing. However, there are no .specific rules in Chapter 39 that specify the public notice

requirements applicable to the designation of exempted aquifers. Section 39.403 is proposed to be

amended to apply the public notice requirements of Chapter 39 to the designation of aquifer exemptions.

The commission proposes to amend §39.403(a) to include "of this Section" to conform to Texas Register

requirements. The commission proposes to amend §39.403(b)(9) to correct the reference of Chapter 116,

Subchapter C to Chapter 116, Subchapter E.

The commission proposes an amendment to §39.651 to address public notice requirements for Class III

injection well permits. The proposed amendment would require that mailed notice of Class III injection

well permits be mailed to persons who own the property on which the existing or proposed injection well

facility is or will be located, if different from the applicant; landowners adjacent to the property on which

the existing or proposed injection well facility is or will be located; persons who own mineral rights
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underlying the existing or proposed injection well facility; and persons who own mineral rights

underlying the tracts of land adjacent to the property on which the existing or proposed injection well

facility is or will be located. Currently, the requirement to provide mailed notice to mineral interest

owners applies only to Class I injection well (waste disposal well) permits, and the commission intends to

apply these same requirements to Class III injection well (wells used for the extraction of minerals)

permit applications. In addition, under the proposed amendment mailed notice of both Class I and Class

III injection wellpermit applications would be provided to any groundwater conservation district

established in the county in which the existing or proposed injection well facility is or will be located.

These proposed mailed notice requirements would apply to the Notice of Receipt of Application and

Intent to Obtain a Permit under §39.65 1(c), the Notice of Application and Preliminary Decision under

§39.65 1(d), and Notice of Contested Case Hearing under §39.65 1(f).

The commission proposes an amendment to §39.653 to provide similar mailed notice requirements for

applications for production area authorizations. The proposed amendment would require that mailed

notice be provided to persons who own the property on which the existing or proposed production area is

or will be located, if different from the applicant; landowners adjacent to the property on which the

existing or proposed production area is or will be located; persons who own mineral rights underlying the

existing or proposed production area and persons who own mineral rights underlying the tracts of land

adjacent to the property on which the existing or proposed production area is or will be located. In

addition, under the proposed amendment, the public notices under §39.653 would be provided to any

groundwater conservation district established in the county in which the existing or proposed production

area is or will be located. The commission proposes to amend §39.653(d)(1) to replace the acronym

"SOAH" with "the State Office of Administrative Hearings."
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The commission proposes new §39.655 to establish public notice requirements for an aquifer exemption.

Under proposed new §39.655 specific notice requirements would apply to a Notice of Aquifer Exemption,

any Notice of Public Meeting on Aquifer Exemption, and any Notice of Contested Case on Aquifer

Exemption. The commission proposes that the manner for newspaper publication of the notice of aquifer

exemption be the same as required for the Notice of Application and Preliminary Decision of the injection

well permit application associated with the aquifer exemption. And similarly, the recipients of the notice

of aquifer exemption should be the same as required for the Notice of Application and Preliminary

Decision of the injection well permit application associated with the aquifer exemption.

The commission proposes an amendment to §39.702 to establish that applications for initial issuance,

major amendment, or renewal of a license under Chapter 336 are subject to Notice of Declaration of

Administrative Completeness. Applications for minor amendments are not subject to this requirement.

The commission proposes an amendment to §39.703 to clarify that the deadline to file public comment

for minor amendments is either ten days from mailing of the public notice by the Office of the Chief

Clerk, or ten days from the date of publication in the Texas Register for those applications for minor

amendments of licenses for Chapter 336, Subchapters H and M.

The commission proposes an amendment to §39.707 to correct the title of Subchapter L in subsection (a).

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERNMENT

Jeff Horvath, Analyst, Strategic Planning and Assessment Section, has determined that for the first five-

year period the proposed rules are in effect, fiscal implications are anticipated for the agency and the
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Texas Department of State Health Services (DSHS or Department) due to administration or enforcement

of the proposed changes to the Chapter 39 rules. The proposed changes to Chapter 39 are part of a larger

proposal to implement the second phase of the transfer of certain regulatory responsibilities for

radioactive waste from DSHS to the TCEQ as required by SB 1604, 80th Legislature, 2007. The second

phase rulemaking also incorporates changes required by HB 3838, 80th Legislature, 2007, relating to in

situ uranium mining. The 80th Legislature provided additional staff and funding to the TCEQ to

implement the transfer of the regulatory responsibilities. Fiscal implications are not anticipated for

entities involved in commercial radioactive waste processing and storage, source material recovery

(uranium mining licensing), and by-product material disposal (disposal of uranium mine and mill tailings

and waste) as a result of the administration or enforcement of the Chapter 39 rule revisions.

The primary purpose of the proposed rules is to implement SB 1604. The bill transfers responsibilities

for the regulation and licensing of source material recovery, by-product disposal, and commercial

radioactive substances storage and processing from DSHS to the commission. Technical requirements for

these programs have been transferred from the Department's rules in into new subchapters of the

commission's radioactive substantive rules in Chapter 336.

The proposed amendments to Chapter 39 establish the public notice requirements for applications for

aquifer exemptions and specify who is to receive notification for applications for production area

authorizations and permit applications for Class III injection wells for uranium recovery.

Under the proposed rules, the agency will notify local groundwater conservation districts regarding permit

applications for Class III injection wells and will notify property owners, adjacent landowners, mineral
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rights owners, and local groundwater conservation districts regarding applications for production area

authorizations. The proposed rules also provide public notice requirements for the designation of an

aquifer exemption. The additional notification requirements are not expected to result in significant fiscal

implications for the agency.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five years the proposed rules are in effect, the

public benefit anticipated from the changes seen in the proposed rules will be compliance with state law

and increased efficiency of the regulation of radioactive substance processing, storage and disposal

through consolidation of these activities at one state agency.

No fiscal implications are anticipated for businesses or individuals as a result of the proposed changes to

the Chapter 39 public notice requirements.

Under the proposed rules, the agency will notify local groundwater conservation districts regarding permit

applications for Class III injection wells and will notify property owners, adjacent landowners, mineral

rights owners, and local groundwater conservation districts regarding applications for production area

authorizations. The proposed rules also provide public notice requirements for the designation of an

aquifer exemption.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are expected for small or micro-businesses as a result of the proposed

rules. The changes proposed are part of a larger proposal to revise the commission's radiation control
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rules. The proposed revisions to Chapter 39 establish the public notice requirements for applications for

aquifer exemptions and specify who is to receive notification for applications for production area

authorizations and permit applications for Class III injection wells for uranium recovery. No small or

micro-businesses are anticipated to be affected by the proposed Chapter 39 revisions.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and determined that a small business regulatory

flexibility analysis is not required because the proposed rules do not adversely affect a small or micro-

business in a material way for the first five years that the proposed rules are in effect and the proposed

rules are required in order to implement SB 1604 and HB 3838.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and determined that a local employment impact

statement is not required because the proposed rules do not adversely affect a local economy in a material

way for the first five years that the proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission proposes the rulemaking action 'Under the regulatory analysis requirements of Texas

Government Code, §2001.0225, and determined that the action is not subject to §2001.0225 because it

does not meet the definition of "a major environmental rule" as defined in the statute. "A major

environmental rule" means a rule, the specific intent of which, is to protect the environment or reduce

risks to human health from environmental exposure and that may adversely affect in a material way the

economy, a sector of the economy, productivity, competition, jobs, the environment, or the public health
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and safety of the state or a sector of the state. The proposed rulemaking action implements legislative

requirements in SB 1604, transferring responsibilities for the regulation of source material recovery, by-

product disposal, and commercial radioactive substances storage and processing from the Department to

the commission and amends the UIC program requirements for in situ recovery of uranium. The

proposed rules to Chapter 39 amend public notice requirements for applications for radioactive materials

licenses, injection well permits and production area authorizations, and aquifer exemptions. The

proposed rules clarify requirements for public notice of radioactive materials licenses, add requirements

for the provision of public notice for injection well permits and production area authorizations to mineral

interest owners and groundwater conservation districts, and establish specific requirements for public

notice of aquifer exemptions. The proposed rules to Chapter 39 are not anticipated to adversely affect in

a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, or

the public health and safety of the state or a sector of the state, because the proposed rules apply only to

procedural requirements for providing public notice. The proposed rulemaking action also amends

technical requirements for the radioactive material licensing programs and establishes fees for

applications and waste disposal in Chapter 336, amends technical requirements for injection wells and

other wells for in situ uranium recovery in Chapter 331, amends financial assurance requirements in

Chapter 37, amends public participation requirements in Chapter 55, and amends application

requirements in Chapter 305.

Furthermore, the proposed rulemaking action does not meet any of the four applicability requirements

listed in Texas Government Code, §2001.0225(a). Texas Government Code, §2001.0225 only applies to

a major environmental rule, the result of which is to: 1) exceed a standard set by federal law, unless the

rule is specifically required by state law; 2) exceed an express requirement of state law, unless the rule is
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specifically required by federal law; 3) exceed a requirement of a delegation agreement or contract

between the state and an agency or representative of the federal government to implement a state and

federal program; or 4) adopt a rule solely under the general powers of the agency instead of under a

specific state law. The proposed rulemaking action does not exceed a standard set by federal law, an

express requirement of state law, a requirement of a delegation agreement, nor does it adopt a rule solely

under the general powers of the agency.

THSC, Chapter 40 1, authorizes the commission to regulate the disposal of most radioactive substances in

Texas. THSC, §§401.051, 401.103, 401.104, and 401.412 authorize the commission to adopt rules for the

control of sources of radiation and the licensing of the disposal of radioactive substances. In addition, the

State of Texas is an."Agreement State" authorized by the United States Nuclear Regulatory Commission

(NRC) to administer a radiation control program under the Atomic Energy Act of 1954, as amended

(Atomic Energy Act). The commission's UIC program is authorized by the United States Environmental

Protection Agency and the proposed changes to public notice for injection well permits, production area

authorizations, and exempt aquifers do not exceed a standard of federal law or requirement of a

delegation agreement. The proposed rules do not exceed a federal standard and are compatible with

federal law.

The proposed rules do not exceed an express requirement of state law. THSC, Chapter 401, establishes

general requirements, including requirements for public notices, for the licensing and disposal of

radioactive substances, source material recovery, and commercial radioactive substances storage and

processing. TWC, Chapter 27, establishes requirements for the commission's UIC program and TWC,

§5.553, requires the commission to establish requirements for public notice by rule. The purpose of the
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rulemaking is to implement public notice requirements consistent with THSC, Chapter 401 and TWC,

Chapters 5 and 27.

The proposed rules are compatible with the requirements of a delegation agreement or contract between

the state and an agency of the federal government. The State of Texas has been designated as an

"Agreement State" by the NRC under the authority of the Atomic Energy Act. The Atomic Energy Act

requires that the NRC find that the state radiation control program is compatible with the NRC

requirements for the regulation of radioactive materials and is adequate to protect health and safety.

Under the Agreement Between the United States Nuclear Regulatory Commission and the State of Texas

for Discontinuance of Certain Commission Regulatory Authority and Responsibility Within the State

Pursuant to Section 274 of the Atomic Energy Act of 1954, as Amended, NRC requirements must be

implemented to maintain a compatible state program for protection against hazards of radiation. The

proposed rules are compatible with the NRC requirements and the requirements for retaining status as an

"Agreement State." The commission's UIC program is authorized by the United States Environmental

Protection Agency, and the public notice requirements are compatible with the state's delegation of the

UIC program.

The proposed rules are adopted under specific laws. THSC, §§401.051, 401.103, 401 .104, and 401.412

authorize the commission to adopt rules for the control of sources of radiation and the licensing of the

disposal of radioactive substances. TWC, §27.019 requires the commission to adopt rules reasonably

required to implement the Injection Well Act, and TWC, §5.553 requires the commission to establish

requirements for the form, content and manner of publication of public notice.
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Written comments on the draft regulatory impact analysis determination may be submitted to the contact

person at the address listed under the SUBMITTAL OF COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed rules and performed a preliminary assessment of whether the

Private Real Property Rights Preservation Act, Texas Government Code, Chapter 2007 is applicable. The

commission's preliminary assessment is that implementation of these proposed rules would not constitute

a taking of real property.

The purpose of these proposed rules is to provide clarifying changes to the public notice requirements for

radioactive material licenses, to require public notice of injection well activities to mineral interest owners

and groundwater conservation districts, and to establish public notice requirements for aquifer

exemptions, The proposed rules to Chapter 39 would substantially advance this purpose by amending the

commission public notice requirements.

Promulgation and enforcement of these proposed rules would be neither a statutory nor a constitutional

taking of private real property. The proposed rules do not affect a landowner's rights in private real

property because this rulemaking action does not constitutionally burden, nor restrict or limit, the owner's

right to property and reduce its value by 25% or more beyond which would otherwise exist in the absence

of the regulations. The proposed rules amend public notice requirements for permit and license

applications and do not affect real property. The proposed rules only amend specific requirements for

how public notice is provided and do not establish new permitting or licensing programs. Therefore, the
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proposed rules do not affect real property in a manner that is different than would have been affected

without these revisions.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission reviewed the proposed rules and found that they are neither identified in Coastal

Coordination Act Implementation Rules, 31 TAC §505.1 l(b)(2) or (4), nor will they affect any

action/authorization identified in Coastal Coordination Act Implementation Rules, 31 TAC §505.11 (a)(6).

Therefore, the proposed rules are not subject to the Texas Coastal Management Program.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in Austin on September 16, 2008, at 10:00

a.m. at the Texas Commission on Environmental Quality complex located at 12 100 Park 35 Circle in

Building E, Room 201 S. The hearing is structured for the receipt of oral or written comments by

interested persons. Individuals may present oral statements when called upon in order of registration.

Open discussion will not be permitted during the hearing; however, commission staff members will be

available to discuss the proposal 30 minutes prior to the hearing.

Persons who have special communication or other accommodation needs who are planning to attend the

hearing should contact Patricia Duron, Office of Legal Services at (512) 239-6087. Requests should be

made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Patricia Duron, MC 205, Office of Legal Services, Texas

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to (512)
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239-4808. Electronic comments may be submitted at: http.//www5. tceq.state. tx. us/rules/ecomments/.

File size restrictions may apply to comments being submitted via the eComments system. All comments

should reference Rule Project Number 2007-029-336-PR. The comment period closes September 22,

2008. Copies of the proposed rulemaking can be obtained from the commission's Web site at

http.//www. tceq. state. tx. us/nav/rules/propose adopt. html. For further information, please contact Susan

Jablonski, Director, Radioactive Materials Division, (512) 239-6466.
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SUBCHAPTER H: APPLICABILITY AND GENERAL PROVISIONS

§39.403

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is proposed under TWC,

§27.019, which requires the commission to adopt rules reasonably required for the performance of duties

and functions under the Injection Well Act; and §27.0513, which requires the commission to establish

rules for procedural, application and technical requirements for production area authorizations. The

amendment is also proposed under Texas Health and Safety Code (THSC), Chapter 401, concerning

Radioactive Materials and Other Sources of Radiation (also known as the Texas Radiation Control Act);

§401.011, concerning Radiation Control Agency, which authorizes the commission to regulate and

license the disposal of radioactive substances, the processing or storage of low-level radioactive waste or

naturally occurring radioactive material, the recovery or processing of source material, and the processing

of by-product material; §401.051, concerning Adoption of Rules and Guidelines, which authorizes the

commission to adopt rules and guidelines relating to control of sources of radiation; §401.103, concerning

Rules and Guidelines for Licensing and Registration, which authorizes the commission to adopt rules and

guidelines that provide for licensing and registration for the control of sources of radiation; §401.104,

concerning Licensing and Registration rules, which requires the commission to provide rules for licensing

for the disposal of radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive

Waste Disposal, which authorizes the commission to regulate commercial processing and disposal of low-

level radioactive waste; §401.262, concerning Management of Certain By-Product Material, which
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provides the commission authority to regulate by-product storage and processing facilities; and §401.412,

concerning Commission Licensing Authority, which authorizes the commission to issue licenses for the

disposal of radioactive substances.

The proposed amendment implements Senate Bill 1604, 80th Legislature, 2007; THSC, § §401.011,

401.051, 401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625; and TWC, §27.0513.

§39.403. Applicability.

(a) Permit applications that are declared administratively complete on or after September 1, 1999

are subject to Subchapters H - M of this chapter (relating to Applicability and General Provisions; Public

Notice of Solid Waste Applications; Public Notice of Water Quality Applications and Water Quality

Management Plans; Public Notice of Air Quality Applications; Public Notice of Injection Well and Other

Specific Applications; and Public Notice for Radioactive Material Licenses). Permit applications that are

declared administratively complete before September 1, 1999 are subject to Subchapters A - E of this

chapter (relating to Applicability and General Provisions; Public Notice of Solid Waste Applications;

Public Notice of Water Quality Applications; Public Notice of Air Quality Applications; and Public

Notice of Other Specific Applications). All consolidated permit applications are subject to Subchapter G

of this chapter (relating to Public Notice for Applications for Consolidated Permits). The effective date of

the amendment of existing §39.403, specifically with respect to subsection (c)(9) and (10) of this section,

is June 3, 2002. Applications for modifications filed before thisamended section becomes effective will

be subject to this section as it existed prior to June 3, 2002.
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(1) Explanation of applicability. Subsection (b) of this section lists all the types of

applications to which Subchapters H - M of this chapter apply. Subsection (c) of this section lists certain

types of applications that would be included in the applications listed in subsection (b) of this section, but

that are specifically excluded. Subsections (d) and (e) of this section specify that only certain sections

apply to applications for radioactive materials licenses or voluntary emission reduction permits.

(2) Explanation of organization. Subchapter H of this chapter contains general

provisions that may apply to all applications under Subchapters H -M of this chapter. Additionally, in

Subchapters I - M of this chapter, there is a specific subchapter for each type of application. Those

subchapters contain additional requirements for each type of application, as well as indicating which parts

of Subchapter H of this chapter must be followed.

(3) Types of applications. Unless otherwise provided in Subchapters G - M of this

chapter, public notice requirements apply to applications for new permits, concrete batch plant air quality

exemptions from permitting or permits by rule, and applications to amend, modify, or renew permits.

(b) As specified in those subchapters, Subchapters H - M of this chapter apply to notices for:

(1) applications for municipal solid waste, industrial solid waste, or hazardous waste

permits under Texas Health and Safety Code (THSC), Chapter 361;

(2) applications for wastewater discharge permits under Texas Water Code (TWC),

Chapter 26, including:
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(A) applications for the disposal of sewage sludge or water treatment sludge

under Chapter 312 of this title (relating to Sludge Use, Disposal, and Transportation); and

(B) applications for individual permits under Chapter 321, Subchapter B of this

title (relating to Concentrated Animal Feeding Operations);

(3) applications for underground injection well permits under TWC, Chapter 27, or

under THSC, Chapter 361 ;

(4) applications for production area authorizations or exempted aquifers under Chapter

331 of this title (relating to Underground Injection Control);

(5) contested case hearings for permit applications or contested enforcement case

hearings under Chapter 80 of this title (relating to Contested Case Hearings);

(6) applications for radioactive material licenses under Chapter 336 of this title (relating

to Radioactive Substance Rules), except as provided in subsection (e) of this section;

(7) applications for consolidated permit processing and consolidated permits processed

under TWC, Chapter 5, Subchapter J, and Chapter 33 of this title (relating to Consolidated Permit

Processing);
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(8) applications for air quality permits under THSC, §382.0518 and §382.055. In

addition, applications for permit amendments under § 116.116(b) of this title (relating to Changes to

Facilities), initial issuance of flexible permits under Chapter 116, Subchapter G of this title (relating to

Flexible Permits), amendments to flexible permits under § 116.710(a)(2) and (3) of this'title&(relating to

Applicability) when an action involves:

(A) construction of any new facility as defined in § 116.10 of this title (relating to

General Definitions);

(B) modification of an existing facility as defined in § 116.10 of this title which

result in an increase in allowable emissions of any air contaminant emitted equal to or greater than the

emission quantities defined in § 106.4(a)(1) of this title (relating to Requirements for Permitting by Rule)

and of sources defined in § 106.4(a)(2) and (3) of this title; or

(C) other changes when the executive director determines that:

(i) there is a reasonable likelihood for emissions to impact a nearby

sensitive receptor;

(ii) there is a reasonable likelihood of high nuisance potential from the

operation of the facilities;
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(iii) the application involves a facility or site for which the compliance

history contains violations which are unresolved or constitute a recurring pattern of conduct that

demonstrates a consistent disregard for the regulatory process; or

(iv) there is a reasonable likelihood of significant public interest in a

proposed activity;

(9) applications subject to the requirements of Chapter 116, Subchapter E[C] of this title

(relating to Hazardous Air Pollutants: Regulations Governing Constructed or Reconstructed Major

Sources (FCAA, § 112(g), 40 CFR Part 63)), whether for construction or reconstruction;

(10) concrete batch plants registered under Chapter 106 of this title (relating to Permits

by Rule) unless the facility is to be temporarily located in or contiguous to the right-of-way of a public

works project;

(11) applications for voluntary emission reduction permits under THSC, §382.0519;

(12) applications for permits for electric generating facilities under Texas Utilities Code,

§39.264;

(13) applications for multiple plant permits (MPPs) under THSC, §382.05194; and



Texas Commission on Environmental Quality
Chapter 39 - Public Notice
Rule Project No. 2007-029-336-PR

Page 20

(14) Water Quality Management Plan updates processed under TWC, Chapter 26,

Subchapter B.

(c) Notwithstanding subsection (b) of this section, Subchapters H - M of this chapter do not

apply to the following actions and other applications where notice or opportunity for contested case

-hearings are otherwise not required by law:

(1) applications for authorizations under Chapter 321 of this title (relating to Control of

Certain Activities by Rule), except for applications for individual permits under Subchapter B of that

chapter;

(2) applications for registrations .and notifications under Chapter 312 of this title;

(3) applications under Chapter 332 of this title (relating to Composting);

(4) applications under Chapter 122 of this title (relating to Federal Operating Permits

Program);

(5) applications under Chapter 116, Subchapter F of this title (relating to Standard

Permits);

(6) applications under Chapter 106 of this title, except for concrete batch plants specified

in subsection (b)(10) of this section;
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(7) applications under §39.15 of this title (relating to Public Notice Not Required for

Certain Types of Applications) without regard to the date of administrative completeness;

(8) applications for minor amendments under §305.62(c)(2) of this title (relating to

Amendment). Notice for minor amendments shall comply with the requirements of §39.17 of this title

(relating to Notice of Minor Amendment) without regard to the date of administrative completeness;

(9) applications for Class 1 modifications of industrial or hazardous waste permits under

§305.69(b) of this title (relating to Solid Waste Permit Modification at the Request of the Permittee).

Notice for Class 1 modifications shall comply with the requirements of §39.105 of this title (relating to

Application for a Class 1 Modification of an Industrial Solid Waste or Hazardous Waste Permit), without

regard to the date of administrative completeness, except that text of notice shall comply with §39.411 of

this title (relating to Text of Public Notice) and §305.69(b) of this title;

(10) applications for modifications of municipal solid waste permits and registrations

under §305.70 of this title (relating to Municipal Solid Waste Permit and Registration Modifications).

Notice for modifications shall comply with the requirements of §39.106 of this title (relating to

Application for Modification of a Municipal Solid Waste Permit or Registration), without regard to the

date of administrative completeness;

(11) applications for Class 2 modifications of industrial or hazardous waste permits

under §305,69(c) of this title. Notice for Class 2 modifications shall comply with the requirements' of

§39.107 of this title (relating to Application for a Class 2 Modification of an Industrial or Hazardous
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Waste. Permit), without regard to the date of administrative completeness, except that text of notice shall

comply with §39.411 and §305.69(c) of this title;

(12) applications for minor modifications of underground injection control permits under

§305.72 of this title (relating to Underground Injection Control (UIC) Permit Modifications at the Request

of the Permittee);

(13) applications for minor modifications of Texas Pollutant Discharge Elimination

System permits under §305.62(c)(3) of this title;

(14) applications for registration and notification of sludge disposal under §312.13 of

this title (relating to Actions and Notice); or

(15) applications for registration of pre-injection units for nonhazardous,

noncommercial, underground injection wells under §331.17 of this title (relating to Pre-Injection Units

Registration).

(d) Applications for initial issuance of voluntary emission reduction permits under THSC,

§382.0519 and initial issuance of electric generating facility permits under Texas Utilities Code, §39.264

are subject only to §39.405 of this title (relating to General Notice Provisions), §39.409 of this title

(relating to Deadline for Public Comment, and for Requests for Reconsideration, Contested Case Hearing,

or Notice and Comment Hearing), §39.411 of this title, §39.418 of this title (relating to Notice of Receipt

of Application and Intent to Obtain Permit), §39.602 of this title (relating to Mailed Notice), §39.603 of
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this title (relating to Newspaper Notice), §39.604 of this title (relating to Sign-Posting), §39.605 of this

title (relating to Notice to Affected Agencies),.and §39.606 of this title (relating to Alternative Means of

Notice for Permits for Grandfathered Facilities), except that any reference to requests for reconsideration

or contested case hearings in §39.409 or §39.411 of this title shall not apply. For MPP applications filed

before September 1, 2001, the initial issuance, amendment, or revocation of MPPs under THSC,

§382.05194 is subject to the same public notice requirements that apply to initial issuance of voluntary

emission reduction permits and initial issuance of electric generating facility permits, except as otherwise

provided in § 116.1040 of this title (relating to Multiple Plant Permit Public Notice and Public

Participation).

(e) Applications for radioactive materials licenses under Chapter 336 of this title are not subject

to §39.405(c) and (e) of this title; §§39.418 - 39.420 of this title (relating to Notice of Receipt of

Application and Intent to Obtain Permit; Notice of Application and Preliminary Decision; and Transmittal
/

of the Executive Director's Response to Comments and Decision); and certain portions of §39.413 of this

title (relating to Mailed Notice).

(f) Applications for permits, registrations, licenses, or other type of authorization required to

construct, operate, or authorize a component of the FutureGen project as defined in §91.30 of this title

(relating to Definitions), submitted on or before January 1, 2018, are subject to the public notice

requirements of Chapter 91 of this title (relating to Alternative Public Notice and Public Participation

Requirements for Specific Designated Facilities) in addition to the requirements of this chapter, unless

otherwise specified in Chapter 91 of this title.
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SUBCHAPTER L: PUBLIC NOTICE OF INJECTION WELL AND OTHER SPECIFIC

APPLICATIONS

§§39.651, 39.653, and 39.655

STATUTORY AUTHORITY

The amendments and new section are proposed under Texas Water Code (TWC), §5.103, concerning

Rules, and §5.105, concerning General Policy, which authorize the commission to adopt rules necessary

to carry out its powers and duties under the TWC and other laws of the state. The amendments and new

section are proposed under TWC, §27.019, which requires the commission to adopt rules reasonably

required for the performance of duties and functions under the Injection Well Act; and §27.0513, which

requires the commission to establish rules for procedural, application and technical requirements for

production area authorizations. The amendments and new section are also proposed under Texas Health

and Safety Code (THSC), Chapter 401, concerning Radioactive Materials and Other Sources of Radiation

(also known as the Texas Radiation Control Act); §401.011, concerning Radiation Control Agency,

which authorizes the commission to regulate and license the disposal of radioactive substances; the

processing or storage of low-level radioactive waste or naturally occurring radioactive material, the

recovery or processing of source material, and the processing of by-product material; §401.051,

concerning Adoption of Rules and Guidelines, which authorizes the commission to adopt rules and

guidelines relating to control of sources of radiation; §401.103, concerning Rules and Guidelines for

Licensing and Registration, which authorizes the commission to adopt rules and guidelines that provide

for licensing and registration for the control of sources of radiation; §401.104, concerning Licensing and

Registration rules, which requires the commission to provide rules for licensing for the disposal of

radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive Waste Disposal,
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which authorizes the commission to regulate commercial processing and disposal of low-level radioactive

waste; §401.262, concerning Management of Certain By-Product Material, which provides the

commission authority to regulate by-product storage and processing facilities; and §401.412, concerning

Commission Licensing Authority, which authorizes the commission to issue licenses for the disposal of

radioactive substances.

The proposed amendments and new section implement Senate Bill 1604, 80th Legislature, 2007; THSC,

§§401.011, 401.051, 401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625; and TWC,

§27.0513.

§39.651. Application for Injection Well Permit.

(a) Applicability. This subchapter applies to applications for injection well permits that are

declared administratively complete on or after September 1, 1999.

(b) Preapplication local review committee process. If an applicant decides to participate in a

local review committee process under Texas Health and Safety Code, §361.063, the applicant shall

submit a notice of intent to file an application to the executive director, setting forth the proposed location

and type of facility. The applicant shall mail notice to the county judge of the county in which the facility

is to be located. In addition, if the proposed facility is to be located in a municipality or the

extraterritorial jurisdiction of a municipality, a copy of the notice must be mailed to the mayor of the

municipality.



Texas Commission on Environmental Quality Page 26
Chapter 39 - Public Notice
Rule Project No. 2007-029-336-PR

(c) Notice of Receipt of Application and Intent to Obtain Permit.

(1) On the executive director's receipt of an application, or notice of intent to file an

application, the chief clerk shall mail notice to the state senator and representative who represent the area

in which the facility is or will be located.

(2) After the executive director determines that the application is administratively

complete, notice must be given as required by §39.418 of this title (relating to Notice of Receipt of

Application and Intent to Obtain a Permit). This notice must contain the text as required by §39.41 l(b)(1)

- (9) and (12) of this title (relating to Text of Public Notice). Notice under §39.418 of this title will satisfy

the notice of receipt of application required by §281.17(d) of this title (relating to Notice of Receipt of

Application and Declaration of Administrative Completeness).

(3) After the executive director determines that the application is administratively

complete, in addition to the requirements of §39.418 of this title, notice must be given to the School Land

Board, if the application will affect lands dedicated to the permanent school fund. The notice must be in

the form required by Texas Water Code, §5.115(c).

(4) For notice of receipt of application and intent to obtain a permit concerning Class I or,

Class III underground injection wells, the chief clerk shall also mail notice to:

(A) persons who own the property on which the existing or proposed injection

well facility is or will be located, if different from the applicant;
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(B) landowners adjacent to the property on which the existing or proposed

injection well facility is or will be located;

(C) persons who own mineral rights underlying the existing or proposed

injection well facility; [and]

(D) persons who own mineral rights underlying the tracts of land adjacent to the

property on which the existing or proposed injection well facility is or will be locatedand [.]

(E) any groundwater conservation district established in the counfy in which the

existing or proposed injection well facility is or will be located.

(5) The chief clerk or executive director shall also mail a copy of the application or a

summary of its contents to the mayor and health authority of a municipality in whose territorial limits or

extraterritorial jurisdiction the solid waste facility is located and to the county judge and the health

authority of the county in which the facility is located.

(6) For Class I underground injection wells, the published notice must be at least 15

square inches (96.8 square centimeters) with a shortest dimension of at least three inches (7.6 centimeters)

and the notice must appear in the section of the newspaper containing state or local news items.

(d) Notice of Application and Preliminary Decision. The notice required by §39.419 of this title

(relating to Notice of Application and Preliminary Decision) must be published once under §39.405(f)(2)
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of this title (relating to General Notice Provisions) after the chief clerk has mailed the preliminary

decision and the Notice of Application and Preliminary Decision to the applicant. This notice must

contain the text as required by §39.4.11(c)(1) - (6) of this title. In addition to the requirements of

§39.405(h) and §39.419 of this title, the following requirements apply.

(1) The applicant shall publish notice at least once in a newspaper of general circulation

in each county that is adjacent or contiguous to each county in which the proposed facility is located. One

notice may satisfy the requirements of §39.405(f)(2) of this title and of this subsection, if the) newspaper

meets the requirements of both rules.

(2) For Class I underground injection wells, the published notice must be at least 15

square inches (96.8 square centimeters) with a shortest dimension of at least three inches (7.6 centimeters)

and the notice must appear in the section of the newspaper containing state or local news items.

(3) The chief clerk shall mail notice to the persons listed in §39.413 of this title (relating

to Mailed Notice) and to local governments located in the county of the facility. "Local governments"

have the meaning as defined in Texas Water Code, Chapter 26.

(4) For Notice of Application and Preliminary Decision concerning Class I or Class III

underground injection wells, the chief clerk shall also mail notice to:

(A) persons who own the property on which the existing or proposed injection

well facility is or will be located, if different from the applicant;



Texas Commission on Environmental Quality Page 29
Chapter 39 - Public Notice
Rule Project No. 2007-029-336-PR

(B) landowners adjacent to the property on which the existing or proposed

injection well facility is or will be located;

(C) persons who own mineral rights underlying the existing or proposed

injection well facility; [and]

(D) persons who own mineral rights underlying the tracts of land adjacent to the

property on which the existing or proposed injection well facility is or will be located, and[.]

(E) any groundwater conservation district established in the county in which the

existing or proposed injection well facility is or will be located.

(5) If the application concerns a hazardous waste facility, the applicant shall broadcast

notice under §39.503(d)(2) of this title (relating to Application for Industrial or Hazardous Waste Facility

Permit).

(6) The deadline for public comments on industrial solid waste or Class III injection well

permit applications will be not less than 30 days after newspaper publication, and for hazardous waste

applications, not less than 45 days after newspaper publication.

(e) Notice of public meeting.

(1) If an application for a new hazardous waste facility is filed:
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(A) before September 1, 2005, the agency shall hold a public meeting in the

county in which the facility is proposed to be located to receive public comment concerning the

application; or

(B) on or after September 1, 2005, the agency:

(i) may hold a public meeting under §55.154 of this title (relating to

Public Meetings) in the county in which the facility is proposed to be located to receive public comment

concerning the application; but

(ii) shall hold a public meeting under §55.154 of this title in the county

in which the facility is proposed to be located to receive public comment concerning the application:

(I) on the request of a member of the legislature who represents

the general area in which the facility is proposed to be located; or

(II) if the executive director determines that there is substantial

public interest in the proposed facility.

(2) If an application for a major amendment to or a Class 3 modification of an existing

hazardous waste facility permit is filed:
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(A) before September 1, 2005, the agency shall hold a public meeting in the

county in which the facility is located to receive public comment on the application if a person affected

files with the chief clerk a request for a public meeting concerning the application before the deadline to

file public comment or to file requests for reconsideration or hearing; or

(B) on or after September 1, 2005, the agency:

(i) may hold a public meeting under §55.154 of this title in the county in

which the facility is located to receive public comment on the application; but

(ii) shall hold a public meeting under §55.154 of this title in the county

in which the facility is located to receive public comment concerning the application:

(I) on the request of a member of the legislature who represents

the general area in which the facility is located; or

(II) if the executive director determines that there is substantial

public interest in the facility.

(3) For purposes of this subsection, "substantial public interest" is demonstrated if a

request for a public meeting is filed by:
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(A) a local governmental entity with jurisdiction over the location in which the

facility is located or proposed to be located by formal resolution of the entity's governing body;

(B) a council of governments with jurisdiction over the location in which the

facility is located or proposed to be located by formal request of either the council's solid waste advisory

committee, executive committee, or governing board;

(C) a homeowners' or property owners' association formally organized or

chartered and having at least ten members located in the general area in which the facility is located or

proposed to be located; or

(D) a group often or more local residents, property owners, or businesses

located in the general area in which the facility is located or proposed to be located.

(4) A public meeting is not a contested case proceeding under the Administrative

Procedure Act. A public meeting held as part of a local review committee process under subsection (a) of

this section meets the requirements of this subsection if public notice is provided in accordance with this

subsection.

(5) The applicant shall publish notice of the public meeting once each week during the

three weeks preceding a public meeting under §39.405(f)(2) of this title. The published notice must be at

least 15 square inches (96.8 square centimeters) with a shortest dimension of at least three inches (7.6

centimeters).
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(6) The chief clerk shall mail notice to the persons listed in §39.413 of this title.

(f) Notice of contested case hearing.

(1) Applicability. This subsection applies if an application is referred to the State Office

of Administrative Hearings for a contested case hearing under Chapter 80 of this title (relating to

Contested Case Hearings).

(2) Newspaper notice.

(A) If the application concerns a facility other than a hazardous waste facility,

the applicant shall publish notice at least once in a newspaper of general circulation in the county in

which the facility is located and in each county and area that is adjacent or contiguous to each county in

which the proposed facility is located.

(B) For Class I underground injection wells, the published notice must be at least

15 square inches (96.8 square centimeters) with a shortest dimension of at least three inches (7.6

* centimeters) and the notice must appear in the section of the newspaper containing state or local news

items:

(C) If the application concerns a hazardous waste facility, the hearing must

include one session held in the county in which the facility is located. The applicant shall publish notice

of the hearing once each week during the three weeks preceding the hearing under §39.405(f)(2) of this
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title. The published notice must be at least 15 square inches (96.8 square centimeters) with a shortest

dimension of at least three inches (7.6 centimeters). The notice must appear in the section of the

newspaper containing state or local news items. The text of the notice must include the statement that at

least one session of the hearing will be held in the county in which the facility is located.

(3) Mailed notice.

(A) For all applications concerning underground injection wells, the chief clerk

shall mail-notice to persons listed in §39.413 of this title.

(B) For notice of hearings concerning Class I or Class III underground injection

wells, the chief clerk shall also mail notice to:

(i) persons who own the property on which the existing or proposed

injection well facility is or will be located, if different from the applicant;

(ii) landowners adjacent to the property on which the existing or

proposed injection well facility is or will be located;

(iii) persons who own mineral rights underlying the existing or proposed

injection well facility; [and]
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/

(iv) persons who own mineral rights underlying the tracts of land

adjacent to the property on which the existing or proposed injection well facility is or will be located- and

[I.]

(v) any groundwater conservation district established in the county in

which the existing or proposed injection well facility is or will be located.

(C) If the applicant proposes a new solid waste management facility, the

applicant shall mail notice to each residential or business address, not listed under subparagraph (A) of

this paragraph, located within 1/2 mile of the facility and to each owner of real property located within

1/2 mile of the facility listed in the real property appraisal records ofthe appraisal district in which the

facility is located. The notice must be mailed to the persons listed as owners in the real property appraisal

records on the date the application is determined to be administratively complete. The notice must be

mailed no more than 45 days and no less than 30 days before the contested case hearing. Within 30 days

after the date of mailing, the applicant shall file with the chief clerk an affidavit certifying compliance

with its obligations under this subsection. Filing an affidavit certifying facts that constitute compliance

with notice requirements creates a rebuttable presumption of compliance with this subparagraph.

(4) Radio broadcast. If the application concerns a hazardous waste facility, the applicant

shall broadcast notice under §39.503(d)(2) of this title.

(5) Deadline. Notice under paragraphs (2)(A), (3), and (4) of this subsection must be

completed at least 30 days before the contested case hearing.
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(g) Approval. All published notices required by this section must be in a form approved by the

executive director prior to publication.

§39.653. Application for Production Area Authorization.

(a) Applicability. This section applies to an application for a production area authorization under

Chapter 331 of this title (relating to Underground Injection Control).

(b) Notice of Receipt of Application and Intent to Obtain Permit. After the executive director

determines that the application is administratively complete, notice shall be given as required by §39.418

of this title (relating to Notice of Receipt and Intent to Obtain Permit). This notice must contain the text

as required by §39.41 l(b)(1) - (9) and (12) of this title (relating to Text of Public Notice). The chief clerk

shall also mail notice to:

(1) persons who own the property on which the existing or proposed production area is

or will be located, if different from the applicant;

(2) landowners adjacent to the property on which the existing or proposed production

area is or will be located;

(3) persons who own mineral rights underlying the existing or proposed production area:



Texas Commission on Environmental Quality Page 37
Chapter 39 - Public Notice
Rule Project No. 2007-029-336-PR

(4) persons who own mineral rights underlying the .tracts of land adjacent to the property

on which the existing or proposed production area is or will be located; and.

(5) any groundwater conservation district established in the county in which the existing

or proposed production area is or will be located.

(c) Notice of Application and Preliminary Decision. The notice required by §39.419 of this title

(relating to Notice of Application and Preliminary Decision) shall be published once under §39.405(f)(2)

of this title (relating to General Notice Provisions) after the chief clerk has mailed the preliminary

decision and the Notice of Application and Preliminary Decision to the applicant. This notice must

contain the text as required by §39.41 1(c)(1) - (6) of this title. The notice shall specify the deadline to file

with the chief clerk public comment, which is 30 days after mailing. The chief clerk shall also mail

notice to:

(1) persons who own the property on which the existing or proposed production area is

or will be located, if different from the applicant:

(2) landowners adjacent to the property on which the existing or proposed production

area is or will be located:

(3) persons who own mineral rights underlying the existing or proposed production area;
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(4) persons who own mineral rights underlying the tracts of land adjacent to the property

on which the existing or proposed production area is or will be located, and

(5) any groundwater conservation district established in the county in which the existing

or proposed production area is or will be located.

(d) Notice of contested case hearing.

(1) This subsection applies if an application is referred to the State Office of

Administrative Hearings [SOAH] for a contested case hearing under Chapter 80 of this title (relating to

Contested Case Hearings).

(2) The applicant shall publish notice at least once under §39.405(f)(2) of this title.

(3) The chief clerk shall mail notice to the persons listed in §39.413 of this title (relating

to Mailed Notice).

(4) Notice under paragraphs (2) and (3) this subsection shall be completed at least 30

days before the hearing.

ý39.655. Aquifer Exemption.
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(a) Applicability. This section applies to the designation of an exempt aquifer under §331.13 of

this title (relating to Exempted Aquifer).

(b) Notice of Aquifer Exemption. Notice of Aquifer Exemption shall be published once in a

newspaper or newspapers in the same manner as required for the Notice of Application and Preliminary

Decision for an injection well permit application associated with the proposed aquifer exemption under

§39.651(d) of this title (relating to Application for Injection Well Permit). This notice must contain the

text as required by §39.41 l(c)(1) - (6) of this title (relating to Text of Public Notice). The chief clerk

shall mail this notice to the persons who would receive the Notice of Application and Preliminary

Decision for an injection well permit application associated with the proposed aquifer exemption under

§39.65 1(d) of this title. The deadline for submitting public comments or requesting a contested case

hearing on an aquifer exemption is 30 days after newspaper publication.

(c) Notice of Public Meeting on Aquifer Exemption. Notice of a Public Meeting on Aquifer

Exemption shall be published in a newspaper or newspapers in the same manner as required for the

Notice of Public Meeting for an injection well permit application associated with the proposed aquifer

exemption under §39.651(e) of this title. This notice must contain the text as required by §39.41 1(d) of

this title. The chief clerk shall mail this notice to the persons required to receive the Notice of Public

Meeting for an injection well permit application associated with the proposed aquifer exemption under

§39.651(e) of this title.

(d) Notice of Contested Case Hearing on Aquifer Exemption. This section applies if an

application to designate an exempt aquifer is referred to the State Office of Administrative Hearings for a
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contested case hearing under Chapter 80 of this title (relating to Contested Case Hearings). Notice of

contested case hearing on Aquifer Exemption shall be published in a newspaper or newspapers in the

same manner as required for the notice of contested case hearing for an injection well permit application

associated with the proposed aquifer exemption under §39.65 l(f) of this title. This notice must contain

the text as required by §39.423 of this title (relatingto Notice of Contested Case Hearing). The chief

clerk shall mail this notice to the persons required to receive the Notice of Contested Case Hearing for an

injection well permit application associated with the proposed aquifer exemption under §39.65 1(f) of this

title.

(e) Combined notice. Notice required under this section may be combined to satisfy other

applicable sections of this subchapter.
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SUBCHAPTER M: PUBLIC NOTICE FOR RADIOACTIVE MATERIAL LICENSES

§§39.702, 39.703, and 39.707

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendments are proposed under

TWC, §27.019, which requires the commission to adopt rules reasonably required for the performance of

duties and functions under the Injection Well Act; and §27.0513, which requires the commission to

establish rules for procedural, application and technical requirements for production area authorizations.

The amendments are also proposed, under Texas Health and Safety Code (THSC), Chapter 401,

concerning Radioactive Materials and Other Sources of Radiation (also known as the Texas Radiation

Control Act); §401.011, concerning Radiation Control Agency, which authorizes the commission to

regulate and license the disposal of radioactive substances, the processing or storage of low-level

radioactive waste or naturally occurring radioactive material, the recovery or'processing of source

material, and the processing of by-product material; §401.051, concerning Adoption of Rules and

Guidelines, which authorizes the commission to adopt rules and guidelines relating to control of sources

of radiation; §401.103, concerning Rules and Guidelines for Licensing and Registration, which authorizes

the commission to adopt rules and guidelines that provide for licensing and registration for the control of

sources of radiation; §401.104, concerning Licensing and Registration rules, which requires the

commission to provide rules for licensing for the disposal of radioactive substances; §401.202,

concerning Regulation of Low-Level Radioactive Waste Disposal, which authorizes the commission to

regulate commercial processing and disposal of low-level radioactive waste; §401.262, concerning



Texas Commission on Environmental Quality Page 42
Chapter 39 -. Public Notice
Rule Project No. 2007-029-336-PR

Management of Certain By-Product Material, which provides the commission authority to regulate by-

product storage and processing facilities; and §401.412, concerning Commission Licensing Authority,

which authorizes the commission to issue licenses for the disposal of radioactive substances.

The proposed amendments implement Senate Bill 1604, 80th Legislature, 2007; THSC, § §401.011,

401.051, 401..103,401.104, 401.151,401.202, 401.262, 401.412, and 401.2625; and TWC, §27.0513.

§39.702. Notice of Declaration of Administrative Completeness.

When an application for a license, major amendment, or renewal of a license under Chapter 336

of this title (relating to Radioactive Substance Rules) has been declared administratively complete, the

chief clerk shall mail notice under this subchapter. The applicant shall publish the notice of declaration of

administrative completeness as provided in §39.707 of this title (relating to Published Notice).

§39.703. Notice of Completion of Technical Review.

(a) When the executive director has completed the technical review of an application for a

license, major amendment, or renewal of a license issued under Chapter 336 of this title (relating to

Radioactive Substance Rules), notice must be mailed by the Office of the Chief Clerk and published

under this subchapter. The deadline to file public comment, protests, or hearing requests is 30 days after

publication.
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(b) For application for a minor amendment to a license issued under Chapter 336, of this title

notice must be mailed by the Office of the Chief Clerk under this subchapter. The deadline to file public

comment is ten days after mailing, or ten days after publication in the Texas Register for minor

amendments to a license issued under Chapter 336, Subchapter H or M of this title (relating to Licensing

Requirements for Near-Surface Land Disposal of Low-Level Radioactive Waste; Licensing of

Radioactive Substances Processing and Storage Facilities, respectively).

§39.707. Published Notice.

(a) For applications under Chapter 336, Subchapter F of this title (relating to Licensing of

Alternative Methods of Disposal of Radioactive Material), Subchapter G of this title (relating to

Decommissioning Standards), Subchapter K of this title (relating to Commercial Disposal of Naturally

Occurring Radioactive Material Waste From Public Water Systems), Subchapter L of this title (relating to

Licensing of Source Material [Uranium] Recovery and By-Product [By-product] Material Disposal

Facilities), or Subchapter M of this title (relating to Licensing of Radioactive Substances Processing and

Storage Facilities), when notice is required to be published under this subchapter, the applicant shall

publish notice at least once in a newspaper of largest general circulation in the county in which the facility

is located.

(b) For applications for a new license, renewal license, or major amendment to a license issued

under Chapter 336, Subchapter H of this title (relating to Licensing Requirements for Near-Surface Land

Disposal of Low-Level Radioactive Waste), on completion of technical review and preparation of the

draft license, the commission shall publish, at the applicant's expense, notice of the draft license and
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specify the requirements for requesting a contested case hearing by a person affected. The notice must

include a statement that the draft license is available for review on the commission's Web site and that the

draft license and application materials are available for review at the offices of the commission and in a

public place in the county or counties in which the proposed disposal facility site is located. Notice must

be published in a newspaper of general circulation in each county in which the proposed disposal facility

site is located.

(c) In addition to published notice requirements in subsection (b) of this section, for an initial

notice of draft license and opportunity to comment and for any subsequent license amendment of a license

under Chapter 336, Subchapter H of this title or Subchapter M of this title, the chief clerk shall publish

notice once in the Texas Register.
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes an

amendment to §55.201.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULE

The changes proposed to this chapter are part of a larger proposal to revise the commission's radiation

control and underground injection control (UIC) rules. The purpose of:this rulemaking is to implement

the remaining portions of Senate Bill (SB) 1604, 80th Legislature, 2007, its amendments to Texas

Health and Safety Code (THSC), Chapter 401 (also known as the Texas Radiation Control Act

(TRCA)), Texas Water Code (TWC), Chapter 27 (also known as the Injection Well Act), and House

Bill (HB) 3838, 80th Legislature, 2007. This proposed rulemaking intends to incorporate new

provisions for notice and contested case hearing opportunities related to Production Area Authorizations

and UIC Area Permits, financial assurance requirements, and new state fees on gross receipts

associated with the radioactive waste disposal. HB 3838 specifically addresses the period between

uranium exploration, which is regulated by the Railroad Commission of Texas (RRC), and permitting

of injection wells for in situ uranium mining, which is regulated by TCEQ. HB 3838 requires TCEQ to

establish a registration program for exploration wells permitted by the.RRC that are used for

development of the UIC area permit application. In response to a previous petition for rulemaking, the

commission has also directed staff to review, seek stakeholder input on, and recommend revision of

commission rules related to in situ uranium recovery. The proposed rulemaking action implements

legislative requirements in SB 1604, establishing requirements for production area authorizations for in

situ recovery of uranium.
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Corresponding rulemaking is published in this issue of the Texas Register concerning 30 TAC Chapters

37, 39, 305, 331, and 336.

SECTION DISCUSSION

The commission proposes to amend §55.201 to implement TWC, §27.0513(d), which was added to the

TWC through passage of SB 1604. Under proposed §55.201 (i)(l 1), there is no opportunity for a

Contested case hearing on an application for a production area authorization, unless the authorization

seeks to amend a restoration table value as provided in 30 TAC §331.107(g), addresses the initial

establishment of monitor wells unless the executive director uses the recommendations of an independent

third-party expert, or amends the type or amount of financial assurance required for groundwater

restoration or plugging and abandonment. Qualifications and requirements for the use of an independent

third-party expert are addressed elsewhere in this rulemaking. The commission does point out that the

requirements of TWC, §27.0513(d)(3) do not apply to the initial establishment of the cost estimates for

aquifer restoration or plugging and abandonment of wells. And, under existing permit and radioactive

material licensing program requirements, the amount of required financial assurance for closure activities

including aquifer restoration and well plugging abandonment can be increased without the submission of

a license, permit, or production area authorization application. That is, the permits, licenses and rules

require automatic increases based on current cost estimates for the various activities requiring financial

assurance. Furthermore, the commission does not consider the intent of this rule to apply to pure

economic adjustments in the amount of financial assurance based solely on the annual inflation rate
N

adjustment required under 30 TAC §37.131 or reductions in the amount of financial assurance required

when the permittee or licensee performs the activity for which financial assurance is required.
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FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERNMENT

Jeff Horvath, Analyst, Strategic Planning and Assessment Section, has determined that for the first five-

year period the proposed rule is in effect, fiscal implications are anticipated for the agency and the

Texas Department of State Health Services (DSHS or Department) due to administration or

enforcement of the proposed changes to the Chapter 55 rule. The Proposed changes to Chapter 55 are

part of a larger proposal to implement the second phase of the transfer of certain regulatory

responsibilities for radioactive waste from DSHS to the TCEQ as required by SB 1604, 80th

Legislature, 2007. The second phase rulemaking also incorporates changes required by HB 3838, 80th

Legislature, 2007, relating to in situ uranium mining. The 80th Legislature provided additional staff

and funding to the TCEQ to implement the transfer of the regulatory responsibilities. In general, fiscal

implications are not anticipated for entities seeking production area authorizations as a result of the

administration or enforcement of the Chapter 55 rule revisions, unless their applications meet the

requirements for a contested case hearing.

The primary purpose of the proposed rule is to implement SB 1604.,.The bill transfers responsibilities

for the regulation and licensing of source material recovery, by-product disposal, and commercial

radioactive substances storage and processing from the Department to the commission. Technical

requirements for these programs have been transferred from the Departments' rules into new

subchapters of the commission's radioactive substantive rules in Chapter 336.

The proposed amendment to Chapter 55 exempts in situ uranium mining production area authorizations

submitted after September 1, 2007, from contested case hearing requirements, unless their applications
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meet certain requirements. There is opportunity .for a contested case hearing for an application that

addresses the initial establishment of monitor wells excluding baseline wells unless the executive

director uses the recommendations of an independent third-party expert. In addition, there is

opportunity for a contested case hearing on an application for a production area authorization if the

application addresses an amendment of a restoration table value or for an amendment to the type and

amount of financial assurance required for aquifer restoration.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five years the proposed rule is in effect, the

public benefit anticipated from the changes seen in the proposed rule will be compliance with state law

and increased efficiency of the regulation of radioactive substance processing, storage and disposal

through consolidation of these activities atone state agency.

In general, no fiscal implications are anticipated for businesses or individuals as a result of the proposed

rule changes. The proposed rule implements sections of SB 1604 and exempts entities seeking

production area authorizations after September 1, 2007, from contested case hearing requirements,

unless their applications meet certain requirements. If the applicants meet the requirements for a

contested case hearing, and a hearing is requested, there will be additional costs for the applicant

though these costs will depend upon the particular circumstances for each application.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
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No adverse fiscal implications are expected for small or micro-businesses as a result of the proposed

rule. The changes proposed are part of a larger proposal to revise the commission's radiation control

rules. The proposed amendment to Chapter 55 implements requirements in SB 1604 and provide

exceptions as to when there is opportunity for a contested case hearing.on an application submitted after

September 1, 2007, for a production area authorization. No small or micro-businesses are anticipated

to be affected by the proposed amendment.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and determined that a small business regulatory

flexibility analysis is not required because the proposed rule does not adversely affect a small or micro-

business in a material way for the first five years that the proposed rule is in effect and the proposed

rule is required in order to implement SB 1604 and HB 3838.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and determined that a local employment impact

statement is not required because the proposed rule does not adversely affect a local economy in a

material way for the first five years that the proposed rule is in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission proposes the rulemaking action under the regulatory analysis requirements of Texas

Government Code, §2001.0225,`and determined that the action is not subject to §2001.0225 because it

does not meet the definition of "a major environmental rule" as defined in the statute. "A major
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environmental rule" means a rule, the specific intent of which, is to protect the environment or reduce

risks to human health from environmental exposure and that may adversely affect in a material way the

economy, a sector of the economy, productivity, competition, jobs, the environment, or the public

health and safety of the state or a sector of the state. The proposed rulemaking action implements

legislative requirements in SB 1604, establishing requirements for production area authorizations for in

situ recovery of uranium. The proposed amendment to Chapter 55 is not anticipated to adversely affect

in a material way the economy, a sector of the economy, productivity, competition, jobs, the

environment, or the public health and safety of the state or a sector of the state, because the amendment

affects only procedural requirements for participating in a contested case hearing on a production area

authorization application. The proposed rulemaking action also amends requirements for in situ

recovery of uranium in Chapter 331, amends technical, requirements and for radioactive materials

licenses and establishes fees for applications and waste disposal in Chapter 336, amends license

application requirements and permit term limits in Chapter 305, amends financial assurance

requirements in Chapte.r 37, and amends public notice requirements in Chapter 39.

Furthermore, the proposed rulemaking action does not meet any of the four applicability requirements

listed in Texas Government Code, §2001.0225(a).. Texas Government Code, §2001.0225 only applies

to a major environmental rule, the result of which is to: 1) exceed a standard set by federal law, unless

the rule is specifically required by state law; 2) exceed an express requirement of state law, unless the

rule is specifically required by federal law; .3) exceed a requirement of a delegation agreement or

contract between the state and an agency or representative of the federal government to implement a

state and federal program; or 4) adopt a rule solely under the general powers of the agency instead of
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under a specific state law. The proposed rulemaking action does not exceed a standard set by federal

law, an express requirement of state law, a requirement of a delegation agreement, nor does it adopt a

rule solely under the general powers of the agency.

The commission's UIC program is authorized by the United States Environmental Protection Agency

and the proposed changes for injection well permits, production area authorizations, and exempt

aquifers do not exceed a standard of federal law or requirement of a delegation agreement. There are

no federal standards for production area authorizations. The proposed rulemaking is compatible with
V

federal law.

The proposed rule does not exceed a requirement of state law. TWC, Chapter 27, the Injection Well

Act, establishes requirements for the commission's UIC program. SB 1604 amended the Injection Well

Act to establish requirements for production area authorizations and for determining when production

area authorization applications are subject to an opportunity for participation in a contested case

hearing. The purpose of the rulemaking is to implement requirements consistent with TWC, Chapter

27, as amended by SB 1604.

The proposed rule is compatible with the requirements of a delegation agreement or contract between

the state and an agency of the federal government. The commission's UIC program is authorized by

the United States Environmental Protection Agency, and the proposed rule is compatible with the state's

delegation of the UIC program.
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The proposed rule is adopted under specific laws. TWC, Chapter 27, establishes requirements for the

commission's UIC program and TWC, §27.019, requires the commission to adopt rules reasonably

required to implement the Injection Well Act, and TWC, §27.05 13 authorizes the commission to adopt

rules to establish requirements for production area authorizations.

Written comments on the draft regulatory impact analysis determination may be submitted to the contact

person at the address listed under the SUBMITTAL OF COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed rulemaking and performed a preliminary assessment of

whether the Private Real Property Rights Preservation Act, Texas Government Code, Chapter 2007 is

applicable. The commission's preliminary assessment is that implementation of the proposed rule

would not constitute a taking of real property. *-

The purpose of the proposed rule is to implement legislative requirements in SB 1604, establishing

requirements for production area authorizations for in situ recovery of uranium. The proposed rule

would substantially.advance this purpose by amending the requirements applicable to participation in

contested case hearings on applications for production area authorizations.

Promulgation and enforcement of the propose d rule would be neither a statutory nor a constitutional

,taking of private real property. The proposed rule does not affect a landowner's rights in private real

property because this rulemaking action does not constitutionally burden, nor restrict or limit, the
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owner's right to property and reduce its value by 25 % or more beyond which would otherwise exist in

the absence of the regulations. The proposed amendment is procedural, affecting the participation in

contested case on applications for production area authorizations, and does not affect real property.

The proposed rule implements provisions already effective in statute. Therefore, the proposed rule

does not affect real property in a manner that is different than would have been affected without these

revisions.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission reviewed the proposed rule and found that it is neither identified in Coastal

Coordination Act Implementation Rules, 31 TAC §505.1 1(b)(2) or (4), nor will it affect any

action/authorization identified in Coastal Coordination Act Implementation Rules, 31 TAC

§505.11(a)(6). Therefore, the proposed rule is not subject to the Texas Coastal Management Program.

ANNOUNCEMENT OF HEARING

The commission will hold a'public hearing on this proposal in Austin on September 16, 2008, at 10:00

a.m. at the Texas Commission on Environmental Quality complex located at 12100 Park 35 Circle in

Building E, Room 201S. The hearing is structured for the receipt of oral or written comments by

interested persons. Individuals may present oral statements when called upon in order of registration.

Open discussion will not be permitted during the hearing; however, commission staff members will be

available to discuss the proposal 30 minutes prior to the hearing.
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Persons who have special communication or other accommodation needs who are planning to attend the

hearing should contact Patricia Duron, Office- of Legal Services at (512) 239-6087. Requests should be

made as far, in advance as possible.
I

SUBMITTAL OF COMMENTS

Written comments may be submitted to Patricia Duron, MC 205, Office of Legal Services, Texas

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to (512)

239-4808. Electronic comments may be submitted at: http://www5.tceq.state.tx.us/rules/ecomments/.

File size restrictions may apply to comments being submitted via the eComments system. All

comments should reference Rule Project Number 2007-029-336-PR. The comment period closes

September 22, 2008. Copies of the proposed rulemaking can be obtained from the commission's Web

site at http://Www.tceq.state.tx.us/nav/rules/proposeadopt.html. For further information, please

contact Susan Jablonski, Director, Radioactive Materials Division, (512) 239-6466.



Texas Commission on Environmental Quality Page 11
Chapter 55 - Requests for Reconsideration or Contested case Hearings; Public Comment
Rule Project No. 2007-029-336-PR

SUBCHAPTER F: REQUESTS FOR RECONSIDERATION

OR CONTESTED CASE HEARING

§55.201

STATUTORY AUTHORITY'

The amendment is proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is also proposed under

TWC, §27.019, which requires the commission to adopt rules reasonably required for the performance

of duties and functions under the Injection Well Act; and §27.0513, which requires the commission to

establish rules for procedural, application and technical requirements for production area

authorizations.

The proposed amendment implements Senate Bill 1604, 80th Legislature, 2007; and TWC, §27.023 and

§27.0513.

§55.201. Requests for Reconsideration or Contested Case Hearing.

(a) A request for reconsideration or contested case hearing must be filed no later than 30 days

after the chief clerk mails (or otherwise transmits) the executive director's decision and response to

comments and provides instructions for requesting that the commission reconsider the executive director's

decision or hold a contested case hearing.

(b) The following may request a contested case hearing under this chapter:
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(1) the commission;

(2) the executive director;

(3) the applicant; and

(4) affected persons, when authorized by law.

(c) A request for a contested case hearing by an affected person must be in writing, must be filed

with the chief clerk within the time provided by subsection (a) of this section, and may not be based on an

issue that was raised solely in a public comment withdrawn by the commenter in writing by filing a

withdrawal letter with the chief clerk prior to the filing of the Executive Director's Response to Comment.

(d) A hearing request must substantially comply with the following:

(1) give the name, address, daytime telephone number, and, where possible, fax number

of the person who files the request. If the request is made by a group or association, the request must

identify one person by name, address, daytime telephone number, and, where possible, fax number, who

shall be responsible for receiving all official communications and documents for the group;

(2) identify the person's personal justiciable interest affected by the application,

including a brief, but specific, written statement explaining in plain language the requestor's location and
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distance relative to the proposed facility or activity that is the subject of the application and how and why

the requestor believes he or she will be adversely affected by the proposed facility or activity in a manner

not common to members of the general public;

(3) request a contested case hearing;

(4) list all relevant and material disputed issues of facT-that were raised during the public

comment period and that are the basis of the hearing request. To facilitate the commission's determination

of the number and scope of issues to be referred to hearing, the requestor should, to the extent possible,

specify any of the executive director's responses to comments that the requestor disputes and the factual

basis of the dispute and list any disputed issues of law or policy; and

(5) provide any other information specified in the public notice of application.

(e) Any person may file a request for reconsideration of the executive director's decision. The

request must be in writing and be filed by United States mail, facsimile, or hand delivery With the chief

clerk within the time provided by subsection (a) of this section. The request should also contain the name,

address, daytime telephone number, and, where possible, fax number of the personwho files the request.

The request for reconsideration must expressly state that the person is requesting reconsideration of the

executive director's decision, and give reasons why the decision should be reconsidered.
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(f) Documents that are filed with the chief clerk before the public comment deadline that

comment on an application but do not request reconsideration or a contested case hearing shall be treated

as public comment.

(g) Procedures for late filed public comments, requests for reconsideration, or contested case

hearing are as follows.

(1) A request for reconsideration or contested case hearing, or publiccomment shall be

processed under §55.209 of this title (relating to Processing Requests for Reconsideration and Contested

Case Hearing) or under §55.156 of this title (relating to Public Comment Processing), respectively, if it is

filed by the deadline. The chief clerk shall accept a request for reconsideration or contested case hearing,

or public comment that is filed after the deadline but the chief clerk shall not process it. The chief clerk

shall place the late documents in the application file.

(2) The commission may extend the time allowed to file a request for reconsideration, or

a request for a contested case hearing.

(h) Any person, except the applicant, the executive director, and the public interest counsel, who

was provided notice as required under Chapter 39 of this title (relating to Public Notice) but who failed to

file timely public comment, failed to file a timely hearing request, failed to participate in the public

meeting held under §55.154 of this title (relating to Public Meetings), and failed to participate in the

contested case hearing under Chapter 80 of this title (relating to Contested Case Hearings) may file a

motion for rehearing under §50.119 of this title (relating to Notice of Commission Action, Motion for
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Rehearing), or §80.272 of this title (relating to Motion for Rehearing) or may file a motion to overturn the

executive director's decision under §50.139 of this title (relating to Motion to Overturn Executive

Director's Decision) only to the extent of the changes from the draft permit to the final permit decision.

(i) Applications for which there is no right to a contested case hearing include:

(1) a minor amendment or minor modification of a permit under Chapter 305,

Subchapter D of this title (relating to Amendments, Renewals, Transfers, Corrections, Revocation, and

Suspension of Permits);

(2) a Class 1 or Class 2 modification of a permit under Chapter 305, Subchapter D of this

title;

(3) any air permit application for the following:

(A) initial issuance of a voluntary emission reduction permit or an electric

generating facility permit;

(B) permits issued under Chapter 122 of this title (relating to Federal Operating

Permits Program); or

(C) amendment, modification, or, renewal of an air application that would not

result in an increase in allowable emissions and would not result in the emission of an air contaminant not
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previously emitted. The commission may hold a contested case hearing if the application involves a

facility for which the applicant's compliance history contains violations that are unresolved and that

constitute a recurring pattern of egregious conduct that demonstrates a consistent disregard for the

regulatory process, including the failure to make a timely and substantial attempt to correct the violations;

(4) hazardous waste permit renewals under §305.65(a)(8) of this title (relating to

Renewal);

(5) an application, under Texas Water Code, Chapter 26, to renew or amend a permit if-

(A) the applicant is not applying to:

(i) increase significantly the quantity of waste authorized to be

discharged; or

(ii) change materially the pattern or place of discharge;

(B) the activity to be authorized by the renewal or amended permit will maintain

or improve the quality of waste authorized to be discharged;

(C) any required opportunity for public meeting has .been given;
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(D) consultation and response to all timely received and significant public

comment has been given; and

(E) the applicant's compliance history for the previous five years raises no issues

regarding the applicant's ability to comply with a material term of the permit;

(6) an application for a Class I injection well permit used only for the disposal of

nonhazardous brine produced by a desalination operation or nonhazardous drinking water treatment

residuals under Texas Water Code, §27.021, concerning Permit for Disposal of Brine From Desalination

Operations or of Drinking Water Treatment Residuals in Class I Injection Wells;

(7) the issuance, amendment, renewal, suspension, revocation, or cancellation of a

general permit, or the authorization for the use of an injection well under a general permit under.Texas

Water Code, §27.023, concerning General Permit Authorizing Use of Class I Injection Well to Inject

Nonhazardous Brine from Desalination Operations or Nonhazardous Drinking Water Treatment

Residuals;

(8) an application for a pre-injection unit registration under §331.17 of this title (relating

to Pre-Injection Units Registration);

(9) an application for a permit, registration, license, or other type of authorization

required to construct, operate, or authorize a component of the FutureGen project as defined in §91.30 of

this title (relating to Definitions), if the application was submitted on or before January 1, 2018; [and]
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(10) other types of applications where a contested case hearing request has been filed,

but no opportunity for hearing is provided by lawand[.]

(11) an application for a production area authorization that is submitted after September

1, 2007 unless the authorization seeks:

(A) an amendment to a restoration value in accordance with the requirements of

§331.107(g) of this title (relating to Amendment of Restoration Table Values);

r

(B) the initial establishment of monitoring wells for any area covered by the

authorization, including the location, number, depth, spacing, and design of the monitoring wells, unless

the executive director uses the recommendations of an independent third-party expert as provided in

§331.108 of this title (relating to Independent Third-Party Experts); or

(C) an amendment to the type or amount of financial assurance required for

aquifer restoration, or by Texas Water Code, §27.073, to assure that there are sufficient funds available to

the state to utilize a third-party contractor for aquifer restoration or plugging of abandoned wells in the

area. Adjustments solely associated with the annual inflation rate adjustment required under §37.131 of

this title (Relating to Annual Inflation Adjustments to Closure Cost Estimates), or for adjustments due to

a decrease in the cost estimate for plugging and abandonment of wells when plugging and abandonment

has been approved by the executive director in accordance with § 331:144 of this title (relating to

Approval of Plugging and Abandonment) are not considered an amendment to the type or amount of

financial assurance required for aquifer restoration or well plugging and abandonment.
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes

amendments to §§305.49, 305.62, and 305.127.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULES

The changes proposed to this chapter are part of a larger proposal to revise the'commission's radiation

control and underground injection control (UIC) rules. The purpose of this rulemaking is to implement

the remaining portions of Senate Bill (SB) 1604, 80th Legislature, 2007, its amendments to Texas

Health and Safety Code (THSC), Chapter 401 (also known as the Texas Radiation Control Act

(TRCA)), Texas Water Code (TWC), Chapter 27 (also known as the Injection Well Act),, and House

Bill (HB) 3838, 80th Legislature, 2007. This proposed rulemaking intenvds to incorporate new

provisions for notice and contested case hearing opportunities related to Production Area Authorizations

and UIC Area Permits, financial assurance requirements, and new state fees on gross receipts

associated with the radioactive waste disposal. HB 3838 specifically addresses the period between

uranium exploration, which is regulated by the Railroad Commission of Texas (RRC), and permitting

of injection wells for in situ uranium mining, which is regulated by TCEQ. HB 3838 requires TCEQ to

establish a registration program for exploration wells permitted by the RCC that are used for

development of the UIC area permit application. In response to a previous petition for rulemaking, the

commission has also directed staff to review, seek stakeholder input on, and recommend revision of

commission rules related to in situ uranium recovery. The proposed rules to Chapter 305 address

amendment application requirements for radioactive materials licenses, establish term limits for

injection well area permits authorizing in situ recovery of uranium, and address production area

authorization application requirements.
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Corresponding rulemaking is published in this issue of the Texas Register concerning 30 TAC Chapters

37, 39, 55, 331, and 336.

SECTION BY SECTION DISCUSSION

The commission proposes an amendment to §305.49(a)(7) to specify that for Class I injection wells only,

a letter is required from the RRC stating that the drilling of a disposal well and the injection of waste into

the subsurface stratum selected for disposal will not endanger or injure any oil or gas formation. This

letter is required under the TWC, §27.015(a) for disposal wells. Class III injection wells, however, are for

the recovery of minerals, and are not disposal wells. The proposed rule change is necessary to avoid

application of this requirement to Class III wells. Additionally, Class III wells typically are completed at

depths of less than 1,000 feet, whereas most oil and gas production in Texas currently are at greater

depths.

The commission proposes an amendment to §305.49(b) to include a new paragraph (6), under which an

application for a production area authorization must include a cost estimate for aquifer restoration and

well plugging and abandonment. Although financial assurance for aquifer restoration currently is

addressed in the Radioactive Materials License for source material recovery, cost estimates for aquifer

restoration are reviewed by staff of the TCEQ UIC program. By requiring submission of aquifer

restoration cost estimates in an application for a production area, TCEQ UIC staff will be able to

complete this review in a timely manner as part of the production area authorization application. Existing

paragraph (6) has been renumbered to paragraph (7).
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The commission proposes an amendment to §305.62(c) to remove the list of major amendments for

licenses issued under Chapter 336, Subchapter H, Licensing Requirements for Near-Surface Land

Disposal of Low-Level Radioactive Waste. Major amendments for licenses issued under Chapter 336

will be in proposed §305.62(i). Additionally, the commission proposes to amend §305.62(c)(3)(G) to

define the acronym CFR.
/

The commission proposes §305.62(i) to establish what amendments to an existing license constitute a

major amendment, minor amendment, or administrative amendment. Proposed §305.62(i)(1) lists the

types of license changes that would be a major amendment. For evaluating other license changes that are

not specified, §305.62(i)(1)(K) provides that a major amendment is one in which a change will have a

significant effect on the human environment and which the executive director has prepared a written

environmental analysis or has determined that an environmental analysis is required. Major amendment

applications are subject to public notice requirements of Chapter 39 and are subject to an opportunity to

request a contested case hearing. Proposed §305.62(i)(2) lists the type of license changes that would be a

minor amendment. If a license change is not specified, the executive director may determine that a

proposed changes is a minor amendment under §305.62(i)(2)(E). A minor amendment is one in which a

change will not have significant effect on the human environment, but does require a technical review by

the executive director. A minor amendment is subject to public notice requirements of Chapter 39, but is

not subject to an opportunity to request a contested case hearing. An administrative amendment is one in

which is clerical in nature, or after completion of a review, the executive director determines is not a

major or minor amendment. Proposed §305.62(i)(3) lists examples of types of license changes that would

be an administrative amendment. An administrative amendment is not subject to public notice
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requirements or opportunity to request a contested case hearing. Existing subsections (i) and (j) will be

re-designated as subsections (j) and (k), respectively.

The commission proposes an amendment to § 305.127(l)(A)(ii) to place a 10-year term on permits for

Class III wells. This proposed change is necessary to implement TWC, §27.0513(b), which was added to

the TWC through SB 1604.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERNMENT

Jeff Horvath, Analyst, Strategic Planning and Assessment Section, has determined that for the first five-

year period the proposed rules are in effect, fiscal implications are anticipated for the agency and the

Texas Department of State Health Services (DSHS or Department) due to administration or

enforcement of the proposed changes to the Chapter 305 rules. The proposed changes to Chapter 305

are part of a larger proposal to implement the second phase of the transfer of certain regulatory

responsibilities for radioactive waste from DSHS to the TCEQ as required by SB 1604, 80th

Legislature, 2007. The second phase rulemaking also incorporates changes required by HB 3838, 80th

Legislature, 2007, relating to in situ uranium mining. The 80th Legislature provided additional staff

and funding to the TCEQ to implement the transfer of the regulatory responsibilities. No significant

fiscal implications are anticipated for regulated entities as a result of the administration or enforcement

of the Chapter 305 rule revisions.

The primary purpose of the proposed rules is to implement SB 1604. The bill transfers responsibilities

for the regulation and licensing of source material recovery, by-product disposal, and commercial
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radioactive substances storage and processing from the Department to the commission. Technical

requirements for these programs have been transferred from the Department's rules in into new

subchapters of the commission's radioactive substantive rules in Chapter 336.

The proposed amendments to Chapter 305 include changes that establish what constitutes a major

amendment, minor amendment, or administrative amendment to an existing license. The proposed

amendments would also require that applications for a production area authorization include a cost

estimate for aquifer restoration. The proposed rules would place a 10-year term on permits for Class

III wells. There was no previous term limit for the permit. According to program staff; none of the

proposed changes are anticipated to result in significant changes in current policies or procedures and

are therefore not expected to result in significant fiscal implications.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five years the proposed rules are in effect,

the public benefit anticipated from the changes seen in the proposed rules will be compliance with state

law and increased efficiency of the regulation of radioactive substance processing, storage and disposal

through consolidation of these activities at one state agency.

In general, no significant fiscal implications are anticipated for businesses or individuals as a result of

the proposed rule changes. The proposed changes that establish a major amendment, minor

amendment, or administrative amendment to an existing license and the proposed changes that require

applications for a production area authorization to include a cost estimate for aquifer restoration are not
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anticipated to result in significant changes in current policies or procedures and are therefore not

expected to result in significant fiscal implications. The proposed rules would place a 10-year term on

permits for Class III wells. The new 10-year term was set by SB 1604. There-was no previous term

limit for the permit. Permit application fees are set at $100 with an additional $50 for notice

requirements.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are expected for small or micro-businesses as a result of the proposed

rules. The changes proposed are part of a larger proposal to revise the commission's radiation control

rules. The proposed amendments include changes that establish what constitutes a major amendment,

minor amendment, or administrative amendment to an existing license, require that applications for a

production area authorization include a cost estimate for aquifer restoration, and place a 10-year term

on permits for Class III wells. No small or micro-businesses are anticipated to be affected by the

proposed amendments.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and determined that a small business regulatory

flexibility analysis is not required because the proposed rules do not adversely affect a small or micro-

business in a material way for the first five years that the proposed rules are in effect and the proposed

rules are required in order to implement SB 1604 and HB 3838.

LOCAL EMPLOYMENT IMPACT STATEMENT
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The commission has reviewed this proposed rulemaking and determined that a local employment impact

statement is not required because the proposed rules do not adversely affect a local economy in a

material way for the first five years that the proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission proposes the rulemaking action under the regulatory analysis requirements of Texas

Government Code, §2001.0225, and determined that the action is not subject to §2001.0225 because it

does not meet the definition of "a major environmental rule" as defined-in the statute. "A major

environmental rule" means a rule, the specific intent of which, is to protect the environment or reduce

risks to human health from environmental exposure and that may adversely affect in a material way the

economy, a sector of the economy, productivity, competition, jobs, the environment, or the public

health and safety of the state or a sector of the state. The proposed rulemaking action implements

legislative requirements in SB 1604, transferring responsibilities for the regulation of source material

recovery, by-product disposal, and commercial radioactive substances storage and processing from the

Department to the commission and amends the UIC program requirements for in situ recovery of

uranium. The proposed rules to Chapter 305 address amendment application requirements for

radioactive materials licenses, establish term limits for injection well area permits authorizing in situ

recovery of uranium, and address production area authorization application requirements. The

proposed amendments to Chapter 305 are not anticipated to adversely affect in a material way the

economy, a sector of the economy, productivity, competition, jobs, the environment, or the public

health and safety of the state or a sector of the state, because the amendments apply only to procedural

requirements for submitting amendment applications for radioactive material licenses, application



Texas Commission on Environmental Quality Page 8
Chapter 305 - Consolidated Permits
Rule Project No. 2007-029-336-PR

requirements for production area authorizations, and establish term limits to area permits required by

statute. The proposed rulemaking action also amends technical requirements for the radioactive

material licensing programs and establishes fees for applications and waste disposal in Chapter 336,

amends technical requirements for injection wells and other wells for in situ uranium recovery in

Chapter 331, amends financial assurance requirements in Chapter 37, amends public notice

requirements in Chapter 39, and amends public participation requirements in Chapter 55.

Furthermore, the proposed rulemaking action does not meet any of the four applicability requirements

listed in Texas Government Code, §2001.0225(a). Texas Government Code, §2001.0225 only applies

to a major environmental rule, the result of which is to: 1) exceed a standard set by federal law, unless

the rule is specifically required by state law; 2) exceed an express requirement of state law, unless the

rule is specifically required by federal law; 3) exceed a requirement of a delegation agreement or

contract between the state and an agency or representative of the federal government to implement a

state and federal program; or 4) adopt a rule solely under the general powers of the agency instead of

under a specific state law. The proposed rulemaking action does not exceed a standard set by federal

law, an express requirement of state law, a requirement of a delegation agreement, nor does it adopt a

rule solely under the general powers of the agency.

THSC, Chapter 401, authorizes the commission to regulate the disposal of most radioactive substances

in Texas. THSC, §§401.051, 401.103, 401.104, and 401.412 authorize the commission to adopt rules

for the control of sources of radiation and the licensing of the disposal of radioactive substances. In

addition, the State of Texas is an "Agreement State" authorized by the United States Nuclear



Texas Commission on Environmental Quality Page 9
Chapter 305 - Consolidated Permits
Rule Project No. 2007-029-336-PR

Regulatory Commission (NRC) to administer a radiation control program under the Atomic Energy Act

of 1954, as amended (Atomic Energy Act). The commission's UIC program is authorized by the

United States Environmental Protection Agency and the proposed changes to term limits for injection

well permits and application requirements production area authorizations do not exceed a standard of

federal law or requirement of a delegation agreement. The proposed rules are compatible with federal

law.

The proposed rules do not exceed an express requirement of state law. THSC, Chapter 401, establishes

general requirements for the licensing and disposal of radioactive substances, source material recovery,

commercial radioactive substances storage and processing, and low-level radioactive waste disposal.

TWC, Chapter 27, establishes requirements for the commission's UIC program. The purpose of the

rulemaking is to implement application requirements consistent with THSC, Chapter 401 and TWC,

Chapter 27, as amended by SB 1604.

The proposed rules are compatible with the requirements of a delegation agreement or contract between

the state and an agency of the federal government. The State of Texas has been designated as an

"Agreement State" by the NRC under the authority of the Atomic Energy Act. The Atomic Energy Act

requires that the NRC find that the state radiation control program is compatible with the NRC

requirements for the regulation of radioactive materials and is adequate to protect health and safety.

Under the Agreement Between the United States Nuclear Regulatory Commission and the State of Texas

for Discontinuance of Certain Commission Regulatory Authority and Responsibility Within the State

Pursuant to Section 274 of the Atomic Energy Act of 1954, as Amended, NRC requirements must be
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implemented to maintain a compatible state program for protection against hazards of radiation. The

proposed rules are compatible with the NRC requirements and the requirements for retaining status as

an "Agreement State." The commission's UIC program is authorized by the United States

Environmental Protection Agency, and the permit term limits and production area authorization

requirements are compatible with the state's delegation of the UIC program.

The proposed rules are adopted under specific laws. THSC, §§401.051, 401.103, 401.104, and

401.412 authorize the commission to adopt rules for the control of sources of radiation and the

licensing of the disposal of radioactive substances. TWC, §27.019 requires the commission to adopt

rules reasonably required to implement the Injection Well Act.

Written comments on the draft regulatory impact analysis determination may be submitted to the contact

person at the address listed under the SUBMITTAL OF COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed rules and performed a preliminary assessment of whether the

Private Real Property Rights Preservation Act, Texas Government Code, Chapter 2007 is applicable.

The commission's preliminary assessment is that implementation of these proposed rules would not

constitute a taking of real property.

The purpose of these proposed rules is to provide clarifying changes to the amendment application

requirements for radioactive material licenses, to provide term limits for injection well permits



Texas Commission on Environmental Quality Page 11
Chapter 305 - Consolidated Permits
Rule Project No. 2007-029-336-PR

authorizing in situ recovery of uranium, and to amend application requirements for production area

authorizations. The proposed rules to Chapter 305 would substantially advance this purpose by

amending the application requirements and establish injection well permit term limits required by

statute.

Promulgation and enforcement of these proposed rules would be neither a statutory nor a constitutional

taking of private real property. The proposed rules do not affect a landowner's rights in private real

property because this rulemaking action does not constitutionally burden, nor restrict or limit, the

owner's right to property and reduce its value by 25 % or more beyond which would otherwise exist in

the absence of the regulations. The proposed rules amend application requirements for radioactive

materials licenses and production area authorizations, and establish term limits for injection well

permits, and do not affect real property. The proposed rules apply only to those who submit a subject

application or have an existing injection well permit subject to the term limits established in SB 1604.

The technical requirements for the applications subject to Chapter 305 are found in other chapters.

Therefore, the proposed rules do not affect real property in a manner that is different than would have

been affected without these revisions.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission reviewed the proposed rules and found that they are neither identified in Coastal

Coordination Act Implementation Rules, 31 TAC §505.1 l(b)(2) or (4), nor Will. they affect any

action/authorization identified in Coastal Coordination Act Implementation Rules, 31 TAC
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§505.1 l(a)(6). Therefore, the proposed rules are not subject to the Texas Coastal Management

Program.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in Austin on September 16, 2008, at 10:00

a.m. at the Texas Commission on Environmental Quality complex located at 12100 Park 35 Circle in

Building E, Room 201S. The hearing is structured for the receipt of oral or written comments by

interested persons. Individuals may present oral statements when called upon in order of registration.

Open discussion will not be permitted during the hearing; however, commission staff members will be

available to discuss the proposal 30 minutes prior to the hearing.

Persons who have special communication or other accommodation needs who are planning to attend the

hearing should contact Patricia Duron, Office of Legal Services at (512) 239-6087. Requests should be

made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Patricia Duron, MC 205, Office of Legal Services, Texas

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to (512)

239-4808. Electronic comments may be submitted at: http://www5. tceq.state. tx. us/rules/ecomments/.

File size restrictions may apply to comments being submitted via the eComments system. All

comments should reference Rule Project Number 2007-029-336-PR. The comment period closes

September 22, 2008. Copies of the proposed rulemaking can be obtained from the commission's Web
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site at http://wwvw.tceq.state.tx.us/nav/rules/proposeadopt.html. For further information, please

contact Susan Jablonski, Director, Radioactive Materials Division, (51.2) 239-6466.
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SUBCHAPTER C: APPLICATON FOR PERMIT OR POST-CLOSURE ORDER

§305.49

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is proposed under TWC,

§27.019, which requires the commission to adopt rules reasonably required for the performance of duties

and functions under the Injection Well Act; and §27.0513, which requires the commission to establish

rules for procedural, application and technical requirements for production area authorizations. The

amendment is also proposed under Texas Health and Safety Code (THSC), Chapter 401, concerning

Radioactive Materials and Other Sources of Radiation (also known as the Texas Radiation Control Act);

§401.011, concerning Radiation Control Agency, which authorizes the commission to regulate and

license the disposal of radioactive substances, the processing or storage of low-level radioactive waste or

naturally occurring radioactive material, the recovery or processing of source material, and the processing

of by-product material; §401.051, concerning Adoption of Rules and Guidelines, which authorizes the

commission to adopt rules and guidelines relating to control of sources of radiation; §401.103, concerning

Rules and Guidelines for Licensing and Registration, which authorizes the commission to adopt rules and

guidelines that provide for licensing and registration for the control of sources of radiation; §401.104,

concerning Licensing and Registration rules, which requires the commission to provide rules for licensing

for the disposal of radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive

Waste Disposal, which authorizes the commission to regulate commercial processing and disposal of low-

level radioactive waste; §401.262, concerning Management of Certain By-Product Material, which
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provides the commission authority to regulate by-product storage and processing facilities; and §401.412,

concerning Commission Licensing Authority, which authorizes the commission to issue licenses for the

disposal of radioactive substances.

The proposed amendment implements Senate Bill 1604, 80th Legislature, 2007; THSC, §§401.011,

401.051,401.103,401.104, 401.151,401.202,401.262, 401.412, and 401.2625; and TWC, §27.0513.

§305.49. Additional Contents of Application for an Injection Well Permit.

(a) The following must be included in an application for an injection well permit:

(1) for Class I wells, as defined in Chapter 331 of this title (relating to Underground

Injection Control), the information listed in §331.121 of this title (relating to Class I Wells);

(2) for Class III wells, as defined in Chapter 331 of this title, the information listed in

§331.122 of this title (relating to Class III wells);

(3) the manner in which compliance with the financial assurance requirements in

Chapter 37 of this title (relating to Financial Assurance) will be attained;

(4) the manner in which compliance with the plugging and abandonment requirements of

§331.46 of this title (relating to Closure Standards) will be attained-,
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(5) the manner in which compliance with the corrective action requirements of §331.44

of this title (relating to Corrective Action Standards) will be attained;

(6) the manner in which compliance with the post-closure requirements of §331.68 of

this title (relating to Post-Closure Care) will be attained;

(7) for Class I wells, a letter from the Railroad Commission of Texas stating that the

drilling of a disposal well and the injection of the waste into the subsurface stratum selected for disposal

will not endanger or injure any oil or gas formation;

(8) for Class III wells, a description of all liquid and solid nonradioactive wastes

resulting from mining activities;

(9) a complete delineation by a licensed professional geoscientist or a licensed

professional engineer of any aquifer or portion of an aquifer for which exempt status is sought; and

(10) any other information reasonably required by the executive director to evaluate the

proposed injection well or project, including, but not limited to, the information set forth in Texas Water

Code, §27.051 (a).

(b) An application for production area authorization shall be submitted with and contain the

following for each production area:.
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(1) mine plan;

(2) a restoration table;

(3) a baseline water quality table;

(4) control parameter upper limits;

(5) monitor well locations; [and]

(6) cost estimate for aquifer restoration and well plugging and abandonment; and

(7) [(6)] other information reasonably required by the executive director to evaluate the

application.

(c) An application under this section shall comply with the requirements of §305.50(a)(4)(B) of

this title (relating to Additional Requirements for an Application for a Hazardous or Industrial Solid

Waste Permit and for a Post-Closure Order).
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SUBCHAPTER D: AMENDMENTS, RENEWALS, TRANSFERS, CORRECTIONS,

REVOCATION, AND SUSPENSION OF PERMITS

§305.62

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is proposed under TWC,

§27.019, which requires the commission to adopt rules reasonably required for the performance of duties

and functions under the Injection Well Act; and §27.0513, which requires the commission to establish

rules for procedural, application and technical requirements for production area authorizations. The

amendment is also proposed under Texas Health and Safety Code (THSC), Chapter 401, concerning

Radioactive Materials and Other Sources of Radiation (also known as the Texas Radiation Control Act);

§401.011, concerning Radiation Control Agency, which authorizes the commission to regulate and

license the disposal of radioactive substances, the processing or storage oflow-level radioactive waste or

naturally occurring radioactive material, the recovery or processing of source material, and the processing

of by-product material; §401.051, concerning Adoption of Rules and Guidelines, which authorizes the

commission to adopt rules and guidelines relating to control of sources of radiation; §401.103, concerning

Rules and Guidelines for Licensing and Registration, which authorizes the commission to adopt rules and

guidelines that provide for licensing and registration for the control of sources of radiation; §401.104,

concerning Licensing and Registration rules, which requires the commission to provide rules for licensing

for the disposal of radioactive substances; §40,1.202, concerning Regulation of Low-Level Radioactive

Waste Disposal, which authorizes the commission to regulate commercial processing and disposal of low-
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level radioactive waste; §401.262, concerning Management of Certain By-Product Material, which

provides the commission authority to regulate by-product storage and processing facilities; and §401.412,

concerning Commission Licensing Authority, which authorizes the commission to issue licenses for the

disposal of radioactive substances.

The proposed amendment implements Senate Bill 1604, 80th Legislature, 2007; THSC, §§401.011,

401.051, 401.103, 401.104, 40 1.i51, 401.202, 401.262, 401.412, and 401.2625; and TWC, §27.0513.

§305.62. Amendments.

(a) Amendments generally. A change in a term, condition, or provision of a permit requires an

amendment, except under §305.70 of this title (relating to Municipal Solid Waste Class I Modifications),

under §305.69 of this title (relating to Solid Waste Permit Modification at the Request of the Permittee),

under §305.66 of this title (relating to Corrections of Permits), and under §305.64 of this title (relating to

Transfer of Permits). The permittee or an affected person may request an amendment. If the permittee

requests an amendment, the application shall be processed under Chapter 281 of this title (relating to

Applications Processing). If the permittee requests a modification of a solid waste permit, the application

shall be processed under §305.69 of this title. If the permittee requests a modification of a municipal solid

waste (MSW) permit, the application shall be processed in accordance with §305.70 of this title. If an

affected person requests an amendment, the request shall be submitted to the executive director for

review. If the executive director determines the request is not justified, the executive director will respond

within 60 days of submittal of the request, stating the reasons for that determination. The person

requesting an amendment may petition the commission for a review of the request and the executive
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director's recommendation. If the executive director determines that an amiendment is justified, the

amendment will be processed under subsections (d) and (f) of this section.

(b) Application for amendment. An application for amendment shall include all requested

changes to the permit. Information sufficient to review the application shall be submitted in the form and

manner and under the procedures specified in Subchapter C of this chapter (relating to Application for

Permit). The application shall include a statement describing the reason for the requested changes.

(c) Types of amendments, other than amendments for radioactive material licenses in subsection

(i) of this section.

(1) A major amendment is an amendment that changes a substantive term, provision,

requirement, or a limiting parameter of a permit. [In case of a license issued under Chapter 336,

Subchapter H of this title (relating to Licensing Requirements for Near-Surface Land Disposal of Low-

Level Radioactive Waste), a major amendment is one which:]

[(A) authorizes a change in the type or concentration limits of wastes to be

received;]

[(B) authorizes receipt of wastes from other states not authorized in the existing

license;]

[(C) authorizes a change in the operator of the facility;]
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[(D) authorizes closure and the final closure plan for the disposal site;]

[(E) transfers the license to the custodial agency; or]

[(F) authorizes a change which has a significant effect on the human

environment and for which the executive director has prepared a written environmental analysis or has

determined that an environmental analysis is required.]

(2) A minor amendment is an amendment to improve or maintain the permitted quality

or method of disposal of waste, or injection of fluid if there is neither a significant increase of the quantity

of waste or fluid to be discharged or injected nor a material change in the pattern or place of discharge of

injection. .A minor amendment includes any other change to a permit issued under this chapter that will

not cause or relax a standard or criterion which may result in a potential deterioration of quality of water

in the state. A minor amendment may also include, but is not limited to:

(A) except for Texas Pollutant Discharge Elimination System (TPDES) permits,

changing an interim compliance date in a schedule of compliance, provided the new date is not more than

120 days after the date specified in the existing permit and does not interfere with attainment of the final

compliance date; and

(B) except for TPDES permits, requiring more frequent monitoring or reporting

by the permittee.
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(3) Minor modifications for TPDES permits. The executive director may modify a

TPDES permit to make corrections or allowances for changes in the permitted activity listed in this

subsection (see also §50.45 of this title (relating to Corrections to Permits)). Notice requirements for a

minor modification are in §39.151 of this title (relating to Application for Wastewater Discharge Permit,

including Application for the Disposal of Sewage Sludge or Water Treatment Sludge). Minor

modifications to TPDES permits may only:

(A) correct typographical errors;

(B) require more frequent monitoring or reporting by the permittee;

(C) change an interim compliance date in a schedule of compliance, provided the

new date is not more than 120 days after the date specified in the existing permit and does not interfere

with attainment of the final compliance date;

(D) change the construction schedule for a discharger which is a new source. No

such change shall affect a discharger's obligation to have all pollution control equipment installed and in

operation before discharge under §305.534 of this title (relating to New Sources and New Dischargers);

(E) delete a point source outfall when the discharge from that outfall is

terminated and does not result in discharge of pollutants from other outfalls except within permit limits;
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(F) when the permit becomes final and effective on or after March 9, 1982, add

or change provisions to conform with §§305.125, 305.126, 305.531(1), 305.535(c)(1)(B), and 305.537 of

this title (relating to Standard Permit Conditions; Additional Standard Permit Conditions for Waste

Discharge Permits; Establishing and Calculating Additional Conditions and Limitations for TPDES

Permits; Bypasses from TPDES Permitted Facilities; Minimum Requirements for TPDES Permitted

Facilities; and Reporting Requirements for Planned Physical Changes to a Permitted Facility); or

(G) incorporate enforceable conditions of a publicly owned treatment works

pretreatment program approved under the procedures in 40 Code of Federal Regulations [CFR] §403.11,

as adopted by §315.1 of this title (relating to General Pretreatment Regulations for Existing and New

Sources of Pollution).

(d) Good cause for amendments. If good cause exists, the executive director may initiate and the

commission may order a major amendment, minor amendment, modification, or minor modification to a

permit and the executive director may request an updated application if necessary. Good cause includes,

but is not limited to:

(1) there are material and substantial changes to the permitted facility or activity which

justify permit conditions that are different or absent in the existing permit;

(2) information, not available at the time of permit issuance, is received by the executive

director, justifying amendment of existing permit conditions;
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(3) the standards or regulations on which the permit or a permit condition was based

have been changed by statute, through promulgation of new or amended standards or regulations, or by

judicial decision after the permit was issued;

(4) an act of God, strike, flood, material shortage, or other event over which the

permittee has no control and for which there is no reasonably available alternative may be determined to

constitute good cause for amendment of a compliance schedule;

(5) for underground injection wells, a determination that the waste being injected is a

hazardous waste as defined under §335.1 of this title (relating to Definitions) either because the definition

has been revised, or because a previous determination has been changed; and

(6) for Underground Injection Control (UIC) area permits, any information that

cumulative effects on the environment are unacceptable.

(e) Amendment of land disposal facility permit. When apermit for a land disposal facility used

to manage hazardous waste is reviewed by the commission under §305.127(1)(B)(iii) of this title (relating

to Conditions to be Determined for Individual Permits), the commission shall modify the permit as

necessary to assure that the facility continues to comply with currently applicable requirements of this

chapter and Chapter 335 of this title (relating to Industrial Solid Waste and Municipal Hazardous Waste).

(f) Amendment initiated by the executive director. If the executive director determines to file a

petition to amend a permit, notice of the determination stating the grounds therefor and a copy of a



Texas Commission on Environmental Quality Page 25
Chapter 305 - Consolidated Permits
Rule Project No. 2007-029-336-PR

proposed amendment draft shall, be personally, served on or mailed to the permittee at the last address of

record with the commission. This notice should be given at least 15 days before a petition is filed with the

commission. However, such notice period shall not be jurisdictional.

(g) Amendment initiated permit expiration. The existing permit will remain effective and will not

expire until commission action on the application for amendment is final. The commission may extend

the term of a permit when taking action on an application for amendment.

(h) Amendment application considered a request for renewal; For applications filed under the

Texas Water Code, Chapter 26, an application for a major amendment to a permit may also be considered

as an application for a renewal of the permit if so requested by the applicant.

(i) Types of amendments for radioactive material licenses authorized in Chapter 336 of this title

(relating to Radioactive Substance Rules).

(1) Maioi amendments. A maior amendment is one which:

(A) authorizes a change in the type or concentration limits of wastes to be

received;

(B) authorizes receipt of wastes from other states not authorized in the existing

license,
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(C) authorizes a change in the licensee, owner or operator of the licensed

facility;

(D) authorizes closure and the final closure plan for the disposal site;

(E) transfers the license to the custodial agency;

(F) authorizes enlargement of the licensed area beyond the boundaries of the

existing license;

(G) authorizes a change of the method specified in the license for disposal of by-

product material as defined in the Texas Radiation Control Act, Texas Health and Safety Code,

(an1.003p)(n3);

(H) arants an exemption from any rorovision of Chaoter 336 of this title:

(I) authorizes a new technology or process that requires an engineering review;

(J) authorizes a reduction in financial assurance amounts; or

(K) authorizes a change which has a significant effect on the human

environment and for which the executive director has prepared a written environmental analysis or has

determined that an environmental analysis is required;
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(2) Minor amendments. An application for a minor amendment is subject to public

notice requirements of Chapter 39 of this title (relating to Public Notice), but is not subject to an

opportunity to request a contested case hearing. A minor amendment is one which:

(A) authorizes a change in health and safety procedures that does not have a

potential significant impact on public health and safety, worker safety, or environmental health;

(B) auithorizes facility modifications that enhance public health and safety or

protection of the environment;

(C) authorizes the addition of previously reviewed production or processing

equipment, and where an environmental assessment has been completed;

(D) grants modifications to enhance environmental monitoring programs; or

(E) any amendment, after completion of a review, the executive director

determines is a. minor amendment.

(3) Administrative amendments. An application for an administrative amendment is not

subiect to public notice requirements and is not subject to an opportunity to request a contested case

hearing. An administrative amendment is one which:

(A) corrects a clerical or typographical error;
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(B) changes the mailing address or other contact information of the licensee;

(C) changes the Radiation Safety Officer, if the person meets the criteria in

Chapter 336 of this title:

(D) changes the name of an incorporated licensee that amends its articles of

incorporation only to reflect a name change, if updated information is provided by the licensee, provided

that the Secretary of State can verify that a change in name alone has occurred;

(E) is a federally-mandated change to a license;

(F) corrects citations in license from rules/statutes:

(G) is necessary to address emergencies; or

(H) any amendment, after completion of a review, the executive director

determines is an administrative amendment.

(f) [(i)] This subsection applies only to major amendments to [municipal solid waste (]MSW[)

permits.

(1) A full permit application shall be submitted when applyinig for a major amendment to

an MSW permit for the following changes:
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(A) an increase in the maximum permitted elevation of a landfill;

(B) a lateral expansion of an MSW facility other than changes to expand the

buffer zone as defined in §330.3 of this title (relating to Definitions). Changes to the facility legal

description to increase the buffer zone may be processed as a permit modification requiring public notice

under §305.70(k) of this title;

(C) any increase in the volumetric waste capacity at a landfill or the daily

maximum limit of waste acceptance for a Type V processing facility; and

(D) upgrading of a permitted landfill facility to meet the requirements of 40 Code

of Federal Regulations Part 258, including facilities which previously have submitted an application to

upgrade.

(2) For all other majoramendment applications for MSW facilities, only the portions of

the permit and attachments to which changes are being proposed are required to be submitted. The

executive director's review and any hearing or proceeding on a major amendment subject to this

paragraph shall be limited to the proposed changes, including information requested under paragraph (3),

of this subsection. Examples of changes for which less than a full application may be submitted for a

major amendment include:

(A) addition of an authorization to accept a new waste stream (e.g., Class 1

industrial waste);
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(B) changes in waste acceptance and operating hours outside the hours identified

in §330.135 of this title (relating to Facility Operating Hours), or authorization to accept waste or operate

on a day not previously authorized; and

(C) addition of an alternative liner design, in accordance with §330.335 of this

title (relating to Alternative Liner Design).

(3) The executive director may request any additional information deemed necessary for

the review and processing of the application.

(k) [(j)] This subsection applies only to temporary authorizations made to existing MSW permits

or registrations.

(1) Examples of temporary authorizations include:

(A) the use of an alternate daily cover material on a trial basis to properly

evaluate cover effectiveness for odor and vector control;

(B) temporary changes in operating hours to accommodate special community

events, or prevent disruption of waste services due to holidays;

(C) temporary changes necessary to address disaster situations; and
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(D) temporary changes necessary to prevent the disruption of solid waste

management activities.

(2) In order to obtain a temporary authorization, a permittee or registrant shall request a

temporary authorization and include in the application a specific description of the activities to be

conducted, an explanation of why the authorization is necessary, and how long the authorization is

needed.

(3) The executive director may approve a temporary authorization for a term of not more

than 180 days, and may reissue the temporary authorization once for an additional 180 days, if

circumstances warrant the extension.

(4) The executive director may provide verbal authorization for activities related to

disasters as described in paragraph (1)(C) of this subsection. When verbal authorization is provided, the

permittee or registrant shall document both the details of the temporary changes and the verbal approval,

and provide the documentation to the executive director within three days of the request.

(5) Temporary authorizations for municipal solid waste facilities may include actions that

would be considered to be either a major or minor change to a permit or registration. Temporary

authorizations apply to changes to an MSW facility or its operation that do not reduce the capability of the

facility to protect human health and the environment.



Texas Commission on Environmental Quality Page 32
Chapter 305 - Consolidated Permits
Rule Project No. 2007-029-336-PR

SUBCHAPTER F: PERMIT CHARACTERISTICS AND CONDITIONS

§305.127

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is proposed under TWC,

§27.019, which requires the commission to adopt rules reasonably required for the performance of duties

and functions under the Injection.Well Act; and §27.0513, which requires the commission to establish

rules for procedural, application and technical requirements for production area authorizations. The

amendment is also proposed under Texas Health and Safety Code ,(THSC), Chapter 401, concerning

Radioactive Materials and Other Sources of Radiation (also known as the Texas Radiation Control Act);

§401.011, concerning Radiation Control Agency, which authorizes the commission to regulate and

license the disposal of radioactive substances, the processing or storage of low-level radioactive waste or

naturally occurring radioactive material, the recovery or processing of source material, and the processing

of by-product material; §401.051, concerning Adoption of Rules and Guidelines, which authorizes the

commission to adopt rules and guidelines relating to control of sources of radiation; §401.103, concerning

Rules and Guidelines for Licensing and Registration, which authorizes the commission to adopt rules and

guidelines that provide for licensing and registration for the control of sources of radiation; §401.104,

concerning Licensing and Registration rules, which requires the commission to provide rules for licensing

for the disposal of radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive

Waste Disposal, which authorizes the commission to regulate commercial processing and disposal of low-

level radioactive waste; §401.262, concerning Management of Certain By-Product Material, which
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provides the commission authority to regulate by-product storage and processing facilities; and §401.412,

concerning Commission Licensing Authority, which authorizes the commission to issue licenses for the

disposal of radioactive substances.

The proposed amendment implements Senate Bill 1604, 80th Legislature, 2007; THSC, §§401.011,

401.051, 401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625; and TWC, §27.0513.

§305.127. Conditions to be Determined for Individual Permits.

Conditions to be determined on a case-by-case basis according to the criteria specified in this

section' and when applicable, incorporated into the permit expressly or by reference, are listed in the

following paragraphs.

(1) Duration.

(A) Injection well permits.

(i) Permits for Class I and Class V wells shall be for a fixed term not to

exceed ten years.

(ii) Initial permits and reissuance of permits [Permits] for Class III wells

shall be for a fixed term often years [or projects may be for the life of the well or project, and shall be

reviewed at least once every five years].
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(B) Solid waste permits.

(i) Hazardous waste permits shall be for a fixed term not to exceed ten

years.

(ii) Other solid waste permits may be for the life of the project.

(iii) 'Each permit for a land disposal facility used to manage hazardous

waste shall be reviewed by the executive director five years from the date of permit issuance or

reissuance and shall be modified as necessary by the commission, as provided in §305.62(e) of this title

(relating to Amendment).

(C) Waste discharge permits.

(i) Texas pollutant discharge elimination system (TPDES) permits,

including sludge permits, shall be for a term not to exceed five years.

(ii) All other permits shall be as follows.

(I) Permits which authorize a direct discharge of wastewater into

a surface drainageway shall be for a term not to exceed five years.
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(II) Confined animal feeding operation permits may be for the
/

life of the project.

(111) Other wastewater permits, including permits which regulate

land disposal systems shall be for a term not to exceed ten years.

(D) Drilled or mined shaft'permits. Drilled or mined shaft permits which

authorize operation of a drilled or mined shaft shall be for a term not to exceed ten years.

(E) Term of permit. The term of a permit shall not be extended by amendment

beyond the maximum duration specified in this section.

(F) Duration of permit. The executive director may recommend that a permit be

issued and the commission may issue any permit, for a duration less than the full allowable term under

this section.

(G) Radioactive material licenses.

(i) A license issued under Chapter 336, Subchapter H of this title

(relating to Licensing Requirements for Near-Surface Land Disposal of Low-Level Radioactive Waste)

shall be issued for an initial term of 15 years from the date of issuance. After the initial 15 years; the

commission may renew the license for one or more terms often years. The authority to dispose of waste
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expires on the date stated in the license except as provided in §336.718(a) of this title (relating to

Application for Renewal or Closure).

(ii) Other radioactive material licenses shall be for a fixed term not to

exceed ten years.

(2) Monitoring, recording, and reporting.

(A) Requirements concerning the proper use, maintenance, and installation of

monitoring equipment or methods shall be specified by the commission as appropriate.

(B) The type, intervals, and frequency of monitoring shall be set to yield data

representative of the monitored activity, at a~minimum as specified in commission rules for monitoring

and reporting.

I

(C) Other requirements for monitoring and reporting shall be set at a minimum

as specified in commission rules for monitoring and reporting.

(3) Schedule of compliance.

(A) A schedule of compliance prescribing a timetable for achieving compliance

with the permit conditions, the appropriate law, and regulations may. be incorporated into a permit. The

schedule shall require compliance as soon as possible and may set interim dates of compliance. For
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injection wells, compliance shall be required not later than three years after the effective date of the

permit.. For TPDES permits the schedule of compliance shall require compliance not later than authorized

by Chapter 307 of this title (relating to Texas Surface Water Quality Standards).

(B) For schedules of compliance exceeding one year, interim dates of

compliance not exceeding one year shall be set,. except that in the case of a schedule for compliance with

standards for sewage sludge use and disposal, the time between interim dates shall not exceed six months.

(C) Reporting requirements for each schedule of compliance shall be specified

by the commission as appropriate. Reports of progress and completion shall be submitted to the executive

director no later than 14 days after each schedule date.

(D) For TPDES permits the following additional conditions apply.

(i) 'The first TPDES permit issued to a new source or a new discharger

shall contain a schedule of compliance only when necessary to allow a reasonable opportunity to attain

compliance with requirements issued or revised after commencement of construction, but less than three

years before commencement of the relevant discharge.

(ii) For recommencing dischargers, a schedule of compliance shall be

available only when necessary to allow a reasonable opportunity to attain compliance with requirements

issued or revised less than three years before recommencement of discharge.



Texas Commission on Environmental Quality Page 38
Chapter 305 - Consolidated Permits
Rule Project No. 2007-029-336-PR

(iii) If a permit establishes a schedule of compliance which exceeds one

year from the date of permit issuance, the permit schedule shall set forth interim requirements and the

dates for their achievement.

(E) For underground injection control permits, the time for compliance shall

require compliance as soon as possible, and in no case later than three years after the effective date of the

permit. Except as provided in clause (iii)(I)(-b-) of this subparagraph, if a permit establishes a schedule of

compliance which exceeds one year from the date of permit issuance, the schedule shall set forth interim

requirements and the, dates for their achievement.

(i) The time between interimdates shall not exceed one year.

(ii) If the time necessary for completion of any interim requirement is

more than one year and is not readily divisible into stages for completion, the permit shall specify interim

dates for the submission of reports of progress toward completion of the interim requirements and

indicate a projected completion date.

(iii) A permit applicant or permittee may cease conducting regulated

activities (by plugging arid abandonment) rather than continue to operate and meet permit requirements as

follows.

(I) If the permittee decides to cease conducting regulated

activities at a given time within the term of a permit which has already been issued:
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(-a-) the permit may be modified to contain a new or

additional schedule leading to timely cessation of activities; or

(-b-) the permittee shall cease conducting permitted

activities before noncompliance with any interim or final compliance schedule requirement already

specified in the permit.

(II) If the decision to cease conducting regulated activities is

made before issuance of a permit whose term will include the cessation date, the permit shall contain a

schedule leading to cessation of activities which will ensure timely compliance with applicable

requirements.

(III) If the permittee is undecided whether to cease conducting

regulated activities, the executive director may issue or modify a permit to contain two schedules as

follows:

(-a-) both schedules shall contain an identical interim

deadline requiring a final decision on whether to cease conducting regulated activities no later than a date

which ensures sufficient time to comply with applicable requirements in a timely manner if the decision is

to continue conducting regulated activities;

(-b-) one schedule shall lead to timely compliance with

applicable requirements;
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(-c-) the second schedule shall lead to cessation of

regulated activities by a date which will ensure timely compliance with applicable requirements; and

(-d-) each permit containing two schedules shall include

a requirement that after the permittee has made a final decision under item (-a-) of this subclause, it shall

follow the schedule leading to compliance if the decision is to continue conducting regulated activities,

and follow the schedule leading to cessation if the decision is to cease conducting regulated activities.

(IV) The applicant's or permittee's decision to cease conducting

regulated activities shall be evidenced by a firm public commitment satisfactory to the executive director,

such as a resolution of the board of directors of a corporation.

(4) Requirements for individual programs.

(A) Requirements to provide for and assure compliance with standards set by the

rules of the commission and the laws of Texas shall be determined and included in permits on a case-by-

case basis to reflect the best method for attaining such compliance. Each permit shall contain terms and

conditions as the commission determines necessary to protect human health and safety, and the

environment. Reference is made to Chapter 330 of this title (relating to Municipal Solid Waste) for

municipal solid waste facility standards, to Chapter 331 of this title (relating to Underground Injection

Control) for injection well standards, to Chapter 335 of this title (relating to Industrial Solid Waste and

Municipal Hazardous Waste) for solid waste facility standards, to Chapter 336 of this title (relating to

Radioactive Substance Rules) for radioactive material disposal standards, to Chapter 309 of this title
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(relating to Domestic Wastewater Effluent Limitation and Plant Siting) for waste discharge standards, to

Chapter 329 of this title (relating to Drilled or Mined Shafts) for drilled or mined shaft standards, and to

Chapter 222 of this title (relating to Subsurface Area Drip Dispersal Systems) for subsurface area drip

dispersal systems standards.

(B) Any applicable statutory or regulatory requirements which take effect prior

to final administrative disposition of an application for a permit or prior to the amendment, modification,

or suspension and reissuance of a permit shall be included in the permit.

(C) New, amended, modified, or renewed permits shall incorporate any

applicable requirements contained in Chapter 331 of this title for injection well standards, Chapter 335 of

this title for solid waste facility standards, Chapter 336 of this title, Chapter 309 of this title for waste

discharge standards, Chapter 329 of this title for drilled or mined shaft standards, and Chapter 222 of this

title for subsurface area drip dispersal systems standards.

)

(5) Wastes authorized.

(A) Injection well permits. Each category of waste to be disposed of by injection

well shall be authorized in the permit.

(B) Drilled or mined shaft permits. Each category of waste to be handled, stored,

processed, or disposed of in a drilled or mined shaft, or in associated surface facilities shall be authorized

in the permit.



Texas Commission on Environmental Quality Page 42
Chapter 305 - Consolidated Permits
Rule Project No. 2007-029-336-PR

(C) Unauthorized wastes. Wastes not authorized by permit are prohibited from

being transported. to, stored, and processed or disposed of in a permitted facility.

(6) Permit conditions. All permit conditions shall be incorporated either expressly or by

reference. If incorporated by reference, a specific citation to the applicable rules or requirements must be

given in the permit.
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes

amendments to §§331.2, 331.7, 331.13, 331.45, 331.46, 331.82, 331.84 - 331.86, 331.103 - 331.107, and

331.143. The commission proposes new §§331.87, 331.108, 331.109, and 331.220- 331.225.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULES

The changes proposed to this chapter are part of a larger proposal to revise the commission's radiation

control and underground injection control (UIC) rules. The purpose of this rulemaking is to implement

the remaining portions of Senate Bill (SB) 1604, 80th Legislature, 2007, its amendments to Texas

Health and Safety Code (THSC), Chapter 401 (also known as the Texas Radiation Control Act

(TRCA)), Texas Water Code (TWC), Chapter 27 (also known as the Injection Well Act), and House

Bill (HB) 3838, 80th Legislature, 2007. This proposed rulemaking intends to incorporate new

provisions for Production Area Authorizations and UIC Area Permits, financial assurance

requirements, and new state fees on gross receipts associated with the radioactive waste disposal. HB

3838 specifically addresses the period between uranium exploration, which is regulated by the Railroad

Commission of Texas (RRC)., and permitting of injection wells for in situ uranium mining, which is

regulated by TCEQ. The bill requires TCEQ to establish a registration program for exploration wells

permitted by the RRC that are used for development of the UIC area permit application. In response to

a previous petition for rulemaking, the commission has also directed staff to review, seek stakeholder

input on, and recommend revision of commission rules related to in situ uranium recovery.

The proposed amendments to Chapter 331 implement legislative requirements in SB 1604, establishing

requirements for area permits and production area authorizations for in situ recovery of uranium, and
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HB 3838 establishing registration requirements for wells used in the development of an application for

an injection well permit authorizing in situ recovery of uranium and proposes revisions based on the

commission directed staff review of the in situ program and stakeholder input received.

Corresponding rulemaking is published in this issue of the Texas Register concerning 30 TAC Chapters

37, 39, 55, 305, and 336.

SECTION BY SECTION DISCUSSION

The commission proposes to amend §331.2 by revising nine existing definitions and adding two new

definitions. Existing definitions under §331.2(83), (85), and (87) - (112) will be renumbered to (84), (86),

and (88) - (114), respectively to accommodate the two new definitions.

Proposed revision to the existing definition of "Activity" under §331.2(2) is to include the construction or

operation of an injection or production well for the recovery of minerals, or any other classes of injection

wells regulated by the commission. This proposed change is necessary for completeness of the term

"activity", which is used throughout the rules that apply to underground injection. With this proposed

revision, any references to activities regulated under the TCEQ UIC Program will include construction

and operation of injection wells.

The proposed revision to the existing definition of "Area permit" under §331.2(1) is to specify that an

area permit is for two or more production or monitor wells used in operations associated with Class III

well activities. This proposed change is necessary to specify that area permits are issued only for Class

III wells and not for other types of injection wells regulated by the commission.
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The proposed revision to the existing definition of "Control parameter" under §331.2(28) is to clarify that

the term includes physical parameters, such as pH or specific conductivity, and that monitoring of a

control parameter includes measurement with instrumentation or laboratory analysis of a groundwater

sample from a monitoring well. Control parameters are characteristics of the groundwater that are

monitored to detect the movement of mining solutions out of the production zone at a Class III well site.

In the past, control parameters were almost always a chemical attribute of the groundwater, such as the

concentration of certain metals. Groundwater samples were collected and shipped to a laboratory where

the concentrations of control parameters were measured using chemical analytical techniques. Physical

characteristics of groundwater, however, also can serve as control parameters. Furthermore, advances in

technology now allow measurement of certain parameters in the borehole. The proposed change is

necessary to allow physical parameters to be used as control parameters, and to allow for measurement of

certain control parameters using suitable instrumentation.

The proposed revision to the existing definition of "Excursion" under §331.2(38) is to clarify that the

determination of movement of mining solutions into a monitor well must be based on chemical analysis

or instrument measurement of control parameters from groundwater.

The proposed-revision to the existing definition of "Mine plan" under §331.2(63) would expand the term

to include a schedule of proposed mining activities at a Class III well site. Currently, the definition

includes only a map of the permit area. The expanded definition would address the need for the holder of

a Class III well area permit.to provide the commission information regarding the sequence and timing of

mining, and a schedule for aquifer restoration.
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The proposed revision to the existing term "Monitor well" under §331.2(64) would clarify that the term

has the same meaning as "monitoring well" as defined in TWC, §27.002. "Monitor well" is used

throughout the Chapter 331 rules, and this proposed change would provide consistency between these

rules and the TWC with regards to the meaning of the two terms. Also, the commission proposed to

revise §331.2(64)(A) to clarify that designated monitor wells are those wells for which water quality

sampling or measurements with instrumentation is required. This change is necessary to clarify that water

quality sampling may be accomplished by measuring water quality with appropriate instruments in

addition to determining water quality through conventional chemical analysis of groundwater samples.

The proposed revision to the existing term "Production area authorization" under §331.2(82) would

clarify that the term refers to an authorization issued under the terms of a Class III well area permit, and
/J

that this authorization includes requirements regarding production and aquifer restoration. The current

definition does not clearly indicate that this term applies to Class III well operations.

Proposed §331.2(83) would define "Production well." This term is used in existing rules, and should be

defined. The proposed definition would clarify that a production well is a well that is used for mineral

recovery, not for waste injection.

The commission proposes to amend the term "Restored aquifer" under existing §331.2(88) to restrict the

term to that portion of an aquifer that is within the boundaries of an area permit, and that the aquifer has

been restored in accordance with the requirements of §331.104, Establishment of Baseline and
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Restoration Values. This proposed change is necessary to clarify that "aquifer restoration" applies to the

aquifer within the permit boundary, not the entire aquifer.

Proposed §331.2(87) would define the term "Registered well." HB 3838 required the commission to

establish a registration system for wells that would be used to develop applications for Class III well area

permits. This new definition is necessary to define this term that is used in proposed Chapter 331, new

Subchapter M, which is discussed further in this section.

The proposed rule would amend the existing term "Verifying analysis" under current §331.2(108) to

include measurements with instrumentation. Physical characteristics'of groundwater also can serve as

control parameters, and advances in technology now allow measurement of certain parameters in the

borehole. The proposed change is necessary to allow physical parameters to be used as control

parameters, and to allow for measurement of certaincontrol parameters using suitable instrumentation.

Proposed §331.7(g) would address term limits of existing Class III well area permits. This proposed

change would implement the requirements of SB 1604, which amended the TWC by adding TWC,

§27.0513. Prior to adoption of SB 1604, Class III well area permits were issued without an expiration

date. Under SB 1604, the holder of a Class III area well permit issued prior to September 1, 2007 must

submit an application for permit renewal before September 1, 2012. Any permit issued prior to

September 1, 2007 will expire on September 1, 2012 if an application for renewal, is not submitted to the

commission before September 1, 2012, although the holder of the' permit would not be relieved of

obligations under the permit or applicable rules to restore groundwater or to plug and abandon wells

authorized under the permit. )
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The commission proposes to amend §331.13(e) to allow the commission to delegate to the executive

director the authority to designate an aquifer exempt if no request for a public hearing is received during

the comment period provided in public notice. Delegation of authority by the commission to the

executive director in uncontested matters is a common practice for most permitting matters addressed by

the commission, including injection well permits that may be associated with an aquifer exemption.

Delegation in this matter would reduce the time needed to process requests for aquifer exemptions.

The commission proposes to amend §331.45(3)(B) to clarify that a demonstration of mechanical integrity.

is not necessary for baseline wells. The existing rule currently excludes monitor wells from this

requirement, and baseline wells are constructed and operated similarly to monitor wells. Unlike Class III

injection and production wells through which mining fluids are~being pumped on a near-continuous basis,

no injection occurs in baseline and monitor wells, and only native groundwater periodically is pumped

from baseline wells.

The commission proposes to amend §331.46(d) to remove any apparent implication regarding the

approval of the use of materials other than cement for plugging wells. Under the current language in

subsection (d), use of a material other than cement for plugging wells requires approval in writing by the

executive director. This current language implies that this approval may be granted by means other than a

permit amendment or modification. Closure of wells must be in accordance with an approved plugging

and abandonment plan. A request to plug a well with material other than cement should be subject to the

applicable rules for amendments or modifications, and subject to applicable public notice and public

participation requirements.
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The commission proposes to amend §331.82(a) to clarify that the casing in Class III wells must be

cemented from the bottom of the casing to the surface. The proposed revision is necessary as the current

rule requires casing be cemented to the surface, which implies casing could be cemented from a point

above the bottom of the casing to the surface.

The commission proposes to amend §331.82(c)(2) to-require a demonstration of mechanical integrity

prior to injection or production from a Class III well and to require a pressure test each time a tool is

placed in a Class III well when that tool could affect the mechanical integrity of the well. The current

rule requires a demonstration of mechanical integrity following construction of the well, but not

specifically before the well is put into operation. Although it is unlikely an operator of a Class III well

would inject or produce fluids from the well prior to testing it for mechanical integrity, the proposed rule

revision would clarify that the mechanical integrity of a well must be demonstrated prior to operation of

the well. Under existing §331.82(c), an additional test for mechanical integrity on a well may be required

if the well has been repaired. During the life of a well, tools may be placed in and withdrawn from a well

for various reasons such as to inspect casing, change or repair pumps or tubing, or to clean well screens.

These types of actions can result in damage to the well casing, which could affect the mechanical integrity

of a well. The proposed revision would allow the executive director to require an operator to pressure test

a well whenever tools have been placed into the well that could damage casing and affect the mechanical

integrity of a well.

The commission proposes to amend §331.82(c)(2)(A)(i) to clarify that Class III wells can be tested for

significant leaks using either a single point resistivity survey or a pressure test. The language in the
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current rule is unclear, and suggests that both tests are required. The intent of the rule is either method

may be used to test for significant leaks in a Class III well.

The commission proposes to amend §331.82(c)(2)(A)(ii) to clarify that cement records can be used to

demonstrate the absence of significant fluid movement in a Class III well.

The commission proposes to amend §331.84(c) to clarify that the fluid level in a Class III well must be

measured when such measurement is required in a permit. Section 331.84(c) is also amended to clarify

that the required bi-monthly samples must be taken at 15-day intervals so as to ensure the collection of

independent samples. The proposed 15-day interval would replace the current two-week interval that

resulted in three samples a month for two months in each year.

The commission proposes an amendment to replace requirements in existing §331.85(a) with new

reporting requirements in §331.85(a). Under the existing rule, an updated map illustrating all newly

constructed or newly discovered wells was required under existing subsection (a). Proposed subsection

(a) would require an annual report by December 31 st of each year. This report, in addition to the updated

* map that is presently required, must also include data on any newly constructed or newly discovered

wells, and updated cost estimates for well closure and aquifer restoration, an update mine map, an

updated mining schedule, and an inventory of all injection, production, and monitor wells. This

information has been required in the past, and the proposed rule would consolidate it into one report due

at the end of the year, which would assist commission staff in reviewing this information in a timely

manner.
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The commission proposes §331.85(h) to require an operator of a Class III well facility to maintain at the

facility copies of all information required under §331.85. Proposed §331.85(h) would assist TCEQ field

personnel to more expeditiously determine facility compliance with all applicable rules and permit

requirements during an inspection of a facility.

The commission proposes to amend §331.86(a) to remove language that implies plugging and

abandonment plans may be modified though written approval from the executive director. The intent of

this section is that any revision of plugging and abandonment plans must be done through a permit

amendment or modification, which would be approved by the executive director.

The commission proposes new §331.87. Under this proposed new section, field measurements, using

instrumentation, of groundwater parameters is allowed for monitoring purposes provided the field

measurement is at least equivalent in quality and sensitivity as that of a chemical analysis. This proposed

new section is necessary to address advancements in technology that allow field measurements for certain

groundwater quality parameters.

The commission proposes to iamend § 331.103(a) to clarify that the placement of monitor wells to meet the

spacing requirements of subsection (a) may be based on information from exploration drilling, as updated

with information from production drilling. It is the commission's belief that information from these types

of wells is sufficient for the determination of monitor well placement to meet the spacing requirements in

subsection (a). As a further point of clarification, monitor wells must meet the spacing requirements in

§331.103(a) with respect to the outermost injection and production wells within the production area, not

with respect to injection and production wells in the interior of the productions area.
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The commission proposes to amend §331.104 to address both the establishment of baseline groundwater

values for restoration and the establishment of parameters for excursion detection.

The commission proposes to amend §331.104(a) to require that groundwater samples from monitor and

baseline wells be both independent and representative, as both of these characteristics are necessary for

valid statistical analysis. A statistically-independent sample is required so that one sampling event will

not affect the results or quality of a subsequent sampling event from the same well.

The commission proposes an amendment to re-designate existing §331.104(b) as subsection (d) with no

other changes, and would remove existing subsection (c), as discussed elsewhere in this section. Under

proposed §331.104(b) all baseline wells must be completed within the production zone. Under existing

§331.104(d), baseline water quality values for determination of restoration can be based on analytical

measurements of groundwater samples from either the baseline wells completed in the production zone

within the production area, or from monitor. wells completed in the production zone but outside of the

production area (that is, outside of the zone of uranium mineralization that is to be mined using in situ

techniques). It is the commission's belief that aquifer restoration goals should be based on data from

groundwater samples collected from the baseline wells only, as these are the wells that are completed in

the production zone within the area of mineralization. Information from wells outside of the production

area does not provide pre-mining information on the quality of groundwater within the production zone of

the production area. Proposed §331.104(b) would also require the owner or operator to propose a suite of

groundwater parameters for restoration. This suite of parameters must include all parameters that occur in

the groundwater within the production zone of the production area prior to in situ operations, all
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parameters that are in the solutions injected into the production zone, all parameters that may be dissolved

from the production zone into the groundwater during in situ operations, uranium, and radium 226. The

commission's current application form for Class III well area permits (form TCEQ-10313) requires

analysis for 26 constituents for aquifer restoration, but current rules do not specify what parameters

should be used as a basis for aquifer restoration. It is the commission's belief that the determination of the

suite of parameters for aquifer restoration should be based on rule, and therefore is proposing

§331.104(b). Furthermore, experience has indicated that certain parameters in the list of 26 specified in

the permit application do not always occur in the groundwater at sites mined in Texas. Conversely, other

parameters, not included in the list of 26 parameters, also could occur in Texas groundwater or be

introduced into the groundwater by in situ operations. Therefore, proposed §331.104(b) is designed to

allow (and require) an applicant to establish a suite of aquifer restoration parameters based on the

characteristics of the groundwater on a site-by-site basis.

The commission proposes §331.104(c), under which a minimum of five baseline wells or one baseline

well for every four acres of production area, whichever is greater, are required. Under existing

§331.104(a)(2), which would be removed under the proposed amendment, the production area baseline

value must be based on samples from at least five wells completed in the production. zone. Although this

current rule allows for more than five baseline wells, owners and operators typically propose only five

baseline wells. Because a production area may range in size from a few acres to several tens of acres, five

wells may or may not providesufficient characterization of the groundwater for establishment of

restoration goals. The proposed amendment would ensure a minimum number of baseline wells based on

acreage of a production area. Proposed §331.104(c) would also require all baseline wells to be sampled

and the results of analyses of those samples be used to determine the suite of restoration parameters.
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The commission proposes to remove existing §331.104(c), under which an owner or operator is required

to determine control parameters upper limits from baseline water quality values. It is the commission's

belief that control parameter upper limits should be based on information from monitor wells, not baseline

wells. Control parameter upper limits are the values of certain parameters that are monitored in the

monitor wells that encircle a production area. The purpose of this monitoring is to determine if mining

fluids have migrated from the production area by detection of changes in water quality in the monitor

wells. In order to do so, the water quality in the monitor wells must be established. Water quality in the

monitor wells should be established from information from the monitor wells, which are located outside

the zone of mineralization, not from baseline wells, which are completed within the zone of

mineralization.

As discussed previously, existing §331.104(b) is being relettered to §331.104(d) under this proposed

rulemaking. No other changes to §331.104(d) are proposed. Existing'§331.104(d) is proposed to be

deleted so that the requirements for establishing restoration table values can be placed in §331.107.

The commiission proposes §331.104(e) to require operators to determine control parameters for

production and nonproduction wells. The proposed rule also allows an operator to determine the presence

of an excursion by either of two methods. First, the value of a control parameter may be taken to be the

mean of at least 30 measurements from groundwater samples collected from monitor wells prior to in situ

mining activities. The presence of an excursion is determined by directly comparing a sample result from

a monitor well to this mean value for a control parameter. Second, the presence of an excursion may be

determined using a statistical hypothesis test proposed by the operator and approved by the commission.
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Under existing §331.104(c), upper limits for control parameters are to be determined from baseline water

quality values. Many operators make this determination by taking the highest pre-mining measurement

for a control parameter, either from the baseline sample measurements or the monitor well sample

measurements, and applying a multiplier to this/value. It is the commission's belief that values for control

parameters for determining the occurrence of an excursion should be based on information from monitor

wells, not baseline wells. Also, the method of selecting the highest pre-mining value, then increasing this

value by some factor appears to be a modification of a nonparametric upper prediction limit statistical

method. This method, without modification, may provide adequate. detection of an excursion, provided

the number of future comparison is taken into account and provided a sufficient number of measurements

are used to determine a nonparametric upper prediction limit. Otherwise, depending on the conditions at

a site, a nonparametric upper prediction limit may be an inappropriate method for detecting an excursion.

The proposed requirement that the upper value for a particular control parameter be the average of at least

30 measurements of that parameter would ensure that the average value for that parameter is an

acceptable estimation of the true mean of that parameter in the groundwater. The proposed subsection

would allow for a direct comparison methodology for determining if an excursion had occurred.

Alternatively, an owner or operator may propose a statistical method to be approved by the executive

director. This allows the owner or operator to propose a statistical method other than a direct comparison

methodology for the detection of excursions.

The commission proposes to amend §331.104(f) to address requirements for groundwater restoration in

the case where an owner or operator has requested to re-enter a previously-mined area for additional

mining. Under this subsection, an owner or operator would be required to meet the groundwater
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restoration goals previously established for the production area to be re-entered. It is the commission's

belief that when a previously mined area is to be re-entered for additional in situ recovery of uranium, the

groundwater restoration goals should be those established prior to in situ mining operations, or as

modified by any amendments in accordance with §331.104, Establishment of Baseline and Restoration

Values and Control Parameters for Excursion Detection and §331.107, Restoration.

The commission proposes to amend to §331.105(1) - (4) to refer to Routine Monitoring, Monitoring

Duration, Verifying Analysis, and Excursion Monitoring, respectively, instead of Routine Sampling,

Duration of Monitoring Program, Verifying Analysis, and Sampling Frequency when mining solutions

are present, respectively. The proposed rule also would amend existing §331.105(1), (3), and (4) to

clarify that monitoring includes instrument measurements. Additionally, the proposed amendment would

revise existing §331.105(3) to clarify that a verifying analysis must be done if the upper control limit is

equaled or exceeded in any monitor well. Lastly, the proposed amendment would revise existing

§331.105(1) and (4) to require monitoring results for control parameters to be completed by the second

working day after a sample is collected.

The commission proposes to amend §331.106 to refer to the existence of an excursion rather than that

mining solutions are present; By making this change, the language in §331.106 would refer to a term, in

this case, "excursion" that is defined in existing §331.2, Definitions, rather than the undefined phrase,

"that mining solutions are present."

The commission proposes to amend §331.106(2) to require, in addition to other parameters identified in

this paragraph, analysis for uranium and radium-226 for a verifying analysis. These two parameters are
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mobilized into the groundwater during in situ mining. Their presence in a verifying analysis of a

groundwater sample from a monitor well would provide evidence that an indication of an excursion was

associated with the movement. of a mining solution from the production area to a monitor well.

The commission proposes to amend §331.107(a) to require that groundwater in the production zone of the

production area must be restored when mining is complete, to require restoration be achieved for all

parameters specified in the suite of restoration parameters, and to specify that restoration may be

demonstrated by either of two methods. The first method is a direct comparison between the

measurement from a groundwater sample for a restoration parameter and the mean for that parameter as

determined from all measurements from groundwater samples collected from baseline wells prior to

mining activities. The second method is a statistical test proposed by the owner or operator and approved

by the executive director. As part of a permit of production area authorizations application, the applicant

would need to provide a sufficient explanation for the use of alternative statistical methodology for

determining restoration table values. These proposed methods are similar to those for excursion detection

and provide the owner or operator two statistical methods for determining if restoration has been

achieved.

The commission proposes to amend §331.107(b) and (c) to specify that aquifer restoration applies to a*

production area, not the entire permitted area.

The commission proposes to amend §331.107(d) to identify the information that must be submitted with

the required semi-annual restoration progress report. This information includes analytical data, graphs of

analytical data for each restoration parameter, the volume of fluids injected and produced, the volume of

fluids disposed, water level measurements, hydrographs for each baseline and monitor well, a
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potentiometric map for each production area, and a summary of progress achieved towards aquifer

restoration.

The commission proposes §331.107(e) under which stability sampling is required once restoration has

been demonstrated. Existing §331.107(e) would be re-designated as subsection (f), and would be

amended to extend the period for stability sampling from 180 days to one year. This proposed extended

period for stability sampling would allow the owner or operator to determine if water quality is affected

by seasonal changes.

The commission proposes an amendment to re-designate existing §331.107(f) as subsection (g), and

amend the subsection to require a permittee to notify the executive director of a determination to cease

restoration operations if the permittee decided to request amendment of the restoration values. Under

existing §331.107(f), if a permittee is unsuccessful in restoring the groundwater in a production zone

within a production area, he or she may cease restoration operations without notifying the executive

director, and request the restoration values to be raised, and the executive director can approve such an

amendment after considering the factors identified in §331A107(g)(1). Under the proposed rule, written

permission from the executive director would be required for a permittee to cease restoration activities.

The permittee would also be required to submit the request for amendment of restoration values within

120 days of receipt of authorization from the executive director to cease restoration operations. These

proposed changes would allow the executive director to evaluate the permittee's decision to cease

restoration operations, and would require the permittee to submit a request for amendment in a timely

manner.
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The commission proposes to amend §331.107(g)(3) to require a permittee to conduct stability sampling

for a period of two years (instead of one year) if restoration values are amended. The inability to restore

groundwater to the initial restoration values is an indication that in situ mining may have altered the

chemistry of the groundwater within the production zone of a production area, and that this change has

resulted in making the affected groundwater resistant to a reduction in the concentrations of parameters in

the groundwater. As this affected groundwater moves through natural groundwater flow, it would

migrate into areas adjacent to the production zone that are unaffected by in situ mining. Once in these

areas, it is the commission's belief that chemically reducing conditions in these areas could immobilize

these parameters, decreasing the risk of offsite contamination. However, because there may be some risk

of offsite contamination in such a case, the commission is requiring a stability period of two years when

restoration values are amended. Under the proposed rule, the commission would allow a permittee to

provide a demonstration that a period of less than two years is appropriate.

The commission proposes to amend §331.107(g)(4) to require a permittee to resume restoration efforts if

an amendment to the restoration values is not granted.

The commission proposes new §331.108. Under the proposed revision to §55.201, an application for a

production area authorization is not subject to a contested case hearing when the application addresses the

initial establishment of monitor wells, and the executive director uses the recommendations of an

independent, third-party expert. Under SB '1604, the TWC was amended by adding TWC, §27.0513(e),

under which the requirements for use of an independent third-party expert are identified.
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The commission proposes new §331.108(a) under which the executive director may use the

recommendations of an independent third-party expert if requested by an applicant. Under this proposed

subsection, the executive director would use the recommendations from an expert provided the expert

meets the qualifications identified in §331.108(b), the applicant pays for the cost of the work of the

expert, the applicant is not involved in the selection of the expert or the direction of the expert's work, the

expert's recommendations meet all applicable statutory and regulatory requirements for the initial

establishment of monitor wells, and, in the opinion of the executive director, the expert's

recommendations are necessary for the protection of underground sources of drinking water.

The commission proposes new §331.108(b) to require that an expert be either a licensed professional

engineer or a licensed professional geoscientist who currently is authorized to practice engineering or

geology, respectively, in Texas. In determining whether to designate'a person as an expert, the executive

director would also consider the person's experience in geology and hydrogeology, experience with in situ

mining of uranium, current and previous work experience with the applicant, current and previous work

experience with person's or entities that are in opposition to in situ uranium mining, and any other factors

the executive director considers to be relevant.

The commission proposes new §331.108(c), under which the executive director would not designate an

expert unless a written request from the applicant is received. It is the commission's belief that the choice

to use an expert lies with the applicant, who would have to pay the cost of the expert.
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The commission proposes new §331.108(d). Under this new subsection, an application for a production

area authorization for the initial establishment of monitor wells is not subject to opportunity for a hearing

if the .executive director uses the recommendations of an expert.

Under proposed new §331.108(e), if the executive director does not use the recommendations of an

expert, the application is subject to opportunity for a contested case hearing.

The commission proposes new §331.108(f), under which a person may request to be considered an expert

by submitting information to the .executive director to demonstrate qualifications under this section.

The commission proposes new §331.108(g), the use of an expert does not constitute the applicant's

selection of the expert.

The commission proposes new §331.108(h), an expert cannot be an employee of the commission.

The commission proposes new §331.109(a), under which financial assurance for groundwater restoration

must be based on cost estimates provided under §331.143, Cost Estimates for Plugging and Abandonment

and Aquifer Restoration.

The commission proposes new §331.109(b), under which financial assurance for plugging and

abandonment of wells must be based upon cost estimates provided under §331.143.
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The commission proposes to amend §331.143(a) to include a cost estimate for aquifer restoration for each

production area authorization. Existing §331.143(a) requires a cost estimate for plugging and

abandonment only. Although financial assurance for aquifer restoration is held under a radioactive

materials license, cost estimates for aquifer restoration are reviewed by the UIC program staff. This

proposed change would formalize an interagency arrangement to clearly indicate that .responsibility for

review of cost estimates for aquifer restoration lies with the UIC program and establish that an applicant

must submit the cost estimates for groundwater restoration of a permit or production area as part of the

application. Also, the requirement that plugging and abandonment cost estimates, as well as aquifer

restoration cost estimates, must equal the maximum cost of each of these items at the point in a facility's

operating life is moved to proposed subsection (b). This proposed change is necessary to more clearly

state the requirements for cost estimates for both plugging and abandonment as well as for aquifer

restoration.

The commission proposes the replacement of existing §331 143(b) with proposed subsection (b) that

would require that both the cost estimates for plugging and abandonment and for aquifer restoration must

be included. The current rule only refers to plugging and abandonment cost estimates.

The commission proposes an amendment to re-designate existing §331.143(b) to subsection (c).

Proposed subsection (c) would refer to cost estimates both for plugging and abandonment and for aquifer

restoration.

The commission proposes §331.143(d), under which the owner or operator of a Class III well facility

would be required, on or before December 31 st of each year, to review and update as necessary the cost'

estimates required under §331.143(a). Amended §331.143(a) also requires the owner or operator to



Texas Commission on Environmental Quality Page 21
Chapter 331 - Underground Injection Control
Rule Project No. 2007-029-336-PR

submit these updates to the executive director no later than January 31 st of each year. Although these

estimates currently are submitted to the executive director, there is no specific date on which they must be

submitted. The proposed rule would establish a specific date for submission of this information.

The proposed rules would amend Chapter 331 by adding proposed Subchapter M: Requirements for

Existing Wells Used for Development of Class III UIC Well Applications. This new subchapter would

implement the requirements of HB 3838. Under this legislation, the TWC was amended to add TWC,

§27.023 and §27.024, and amended TWC, §27.073. These new statutory sections establish requirements

for the registration of wells that are used for the development of a Class III injection well permit

application. These wells, which initially are drilled under an exploration permit issued by the RRC, are

not plugged because they can be used to develop an application for a Class III injection well area permit.

Currently, these wells continue to be regulated by the RRC until they are cased, at which time regulation

of these wells is transferred to the TCEQ through an informal agreement with the RRC. Although

regulation of these wells is transferred to the TCEQ, current rules do not address how they are to be

regulated. The proposed new subchapter would establish regulatory requirements for these wells,

including development of a register to document their existence. Ultimately, these wells would either be

permitted under a Class III injection well area permit or would be plugged and abandoned.

The commission proposes new §331.220 to establish that the requirements of new subchapter.M apply to

wells that are used to obtain information to develop an application for a Class III injection well area

permit for in situ mining of uranium.
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Under the requirements of HB 3838, any wells that are used for the development of an application for a

Class III injection well area permit must be registered with the TCEQ. The commission proposes new

§331.221(a) to require all existing wells used to develop a Class III injection well permit application be

registered with the TCEQ within 30 days of completion and prior to submission of the application,. and

would require wells drilled after submission of the application to be registered within 30 days of well

completion.

The commission proposes new §331.221(b), under which the type of information required for well

registration is identified. This information includes a unique well designation, well location, well depth,

well construction information, well operator, name of person who owns land on which the well is located,

water level data, and, if applicable, the groundwater conservation district in which the well is located.

The commission proposes new §331.221(c), under which the owner or operator would be required to

maintain mechanical integrity of any registered well, as defined in proposed §331.2(87). This proposed

subsection also requires that any registered well not cause or allow movement of fluid that would result in

groundwater pollution. Also, this proposed subsection prohibits injection in a registered well.

The commission proposes new §331.221(d), under which an owner or operator is required to plug and

abandon any registered well that is not subsequently authorized under a Class III injection well area

permit.

The commission proposes new §331.221 (e), under which registered wells are not subject to the

commission's permitting; public notice, or hearing requirements. Under TWC, §27.023(b), registered
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wells are excluded from these requirements,'unless they are converted to a well authorized under a Class

III injection well permit under proposed new §331.222.

The commission proposes new §331.222, which addresses changing the status of a registered well. Under

this proposed new section, once a registered well is authorized under a Class III injection well area
K

permit, the registration status of the well ceases and the well is subject to all applicable commission rules,

including those regarding permitting, public notice, and hearing requests.

The commission proposes new §331.223(a), under which an owner or operator is required to provide

certain information on registered wells to a groundwater conservation district if the proposed permit

boundary is within the district's area. The owner or operator must provide to the district information

regarding wells that are not in the public record when such wells are encountered, locations of all wells

that are recorded in the public record and that are within the proposed permit area, pre-mining water

quality data collected from registered wells, the amount of water produced monthly from each registered

well, and a record of strata encountered from each registered well, except for information that is

confidential.

The commission proposes new §331.223(b), under which an owner or operator of a registered well is

required to provide the information required under proposed new §331.223(a) to the groundwater

conservation district within 90 days of receipt of the final information for that well.

The commission proposes new §331.224, under which the executive director may require a person who

receives a Class III injection well area permit or a production area authorization to maintain and provide
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accurate records regarding the character of strata encountered in drilling an injection well, monitor well,

or production well.

The commission proposes new §331.225 under which the commission may require an applicant for a

Class III injection well permit to provide a geophysical or drilling log of an existing well.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERNMENT

Jeff Horvath, Analyst, Strategic Planning and Assessment Section, has determined that for the first five-

year period the proposed rules are in effect, fiscal implications are anticipated for the agency and the

Texas Department of State Health Services (DSHS or Department) due to administration or

enforcement of the proposed changes to the Chapter 331 rules. The proposed changes to Chapter 331

are part of a larger proposal to implement the second phase of the transfer of certain regulatory

responsibilities for radioactive waste from DSHS to the TCEQ as required by SB 1604, 80th

Legislature, .2007. The second phase rulemaking also incorporates changes required by HB 3838, 80th

Legislature, 2007, relating to in situ uranium mining. The 80th Legislature provided additional staff

and funding to the TCEQ to implement the transfer of the regulatory responsibilities. No significant

fiscal implications are anticipated for regulated entities as a result of the administration or enforcement

of the proposed Chapter 331 rule revisions.

The primary purpose of the proposed rules is to implement SB 1604. The bill transfers responsibilities

for the regulation and licensing of source material recovery, by-product disposal, and commercial

radioactive substances storage and processing from the Department to the commission. Technical
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requirements for these programs have been transferred from the Department's rules into new

subchapters of the comnmission's radioactive substantive rules in Chapter 336.

The proposed rules to Chapter 331 implement legislative requirements in SB 1604, establishing

requirements for area permits and production area authorizations for in situ recovery of uranium, and

HB 3838, establishing registration requirements for wells used in the development of an application for

an injection well permit authorizing in situ recovery of uranium. The proposed rules also contain

revisions based on the commission directed staff review of the in situ program and stakeholder input

that the ag ency received.

Among the proposed rules would be a change to require that a permit for Class III wells for uranium

mining issued before September 1, 2007 expire on September 12; 2012 unless an application for permit

renewal is submitted before September 1, 2012. If the permit for the Class III wells for u~ranium

mining expires, the permit holder is still obligated to operate under the existing permit or applicable

rules. The proposed rules also require that all new wells associated with the mining operations be cased

and cemented from the bottom of the casing to the surface and that the spacing of the designated

production zone monitor wells be no greater than 400 feet from the production area based on the

exploratory drilling and updated by production drilling. The distance between the mine area monitor

wells should be 400 feet or less; The proposed rules also provide well registration requirements for

wells that will be used to gather information needed for a Class III well application. These wells must

.be registered with the TCEQ until they either are permitted as Class III wells or they are plugged.
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The new requirements proposed under Chapter 331 are not expected to result in significant fiscal

implications for the agency or other units of state or local government. The agency will use current

legislative appropriations to implement the proposed changes.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five years the proposed rules are in effect,

the public benefit anticipated from the changes seenin the'proposed rules will be compliance with state

law and increased efficiency of the regulation of radioactive substance processing, storage and disposal

through consolidation of these activities atone state agency.

In general, no significant fiscal implications are anticipated for businesses or individuals as a result of

the proposed rule changes. Permits for Class III wells for uranium mining operations issued before

September 1, 2007 will expire on September 12, 2012 unless an application for permit renewal is

submitted before September 1, 2012. The cost of preparing a renewal application for a Class III well

permit will vary from operator to operator. The permit itself would cost approximately $150. Because

the renewals of Class III well permits are a new requirement, historical information projecting any

other costs necessary to prepare the permit renewal are not available, but consultant fees may cost
/

$20,000 to $40,000,

Proposed monitoring well spacing and well casing requirements are not new. The intent of the current

rule has been that wells are cemented from the base of the casing to the surface. The proposed rule is

meant to specifically state this requirement and therefore there are no new costs for this requirement.
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In addition, the proposed rules do not change any of the spacing requirements for monitor wells. The

proposed rule clarifies that spacing of monitor wells may be based on information from exploratory

drilling, and that adjustments to the locations of monitor wells to meet spacing requirements may be

required as new information is obtained through production drilling. There are no new costs associated

with this requirement.

The proposed rules also provide well registration requirements for wells that will be used to gather

information needed for a Class III well application. These wells must be registered with the TCEQ

until they either are permitted as Class III wells or they are plugged. There is no fee for registration.

However, the operator will be required to provide information from these wells to groundwater

conservation districts if the wells are in the district's jurisdiction. There will be some costs for these

notification requirements but they are not expected to be significant.:.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are expected for small or micro-businesses as a result of the proposed

rules. The changes proposed are part of a larger proposal to revise the commission's radiation control

rules. The proposed rules establish requirements for area permits and production area authorizations

for in situ recovery of uranium, and HB 3838 required registration requirements for wells used in the

development of an application for an injection well permit authorizing in situ recovery of uranium. No

small or micro-businesses are anticipated to be affected by the proposed rules.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS
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The commission has reviewed this proposed rulemaking and determined that a small business regulatory

flexibility analysis is not required because the proposed rules do not adversely affect a small or micro-

business in a material way for the first five years that the proposed rules are in effect and the proposed

rules are required by SB 1604 and HB 3838.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and determined that a local employment impact

statement is not required because the proposed rules do not adversely affect a local economy in a

material way for the first five years that the proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission proposes the rulemaking action under the regulatory analysis requirements of Texas

Government Code, §2001.0225, and determined that the action is not subject to §2001.0225 because it

does not meet the definition of "a major environmental rule" as defined in the statute. "A major

environmental rule" means a rule, the specific intent of which, is to protect the environment or reduce

risks to human health from environmental exposure and that mayadversely affect in a material way the

economy, a sector of the economy, productivity, competition, jobs, the environment, or the public

health and safety of the state or a sector of the state. The proposed rulemaking action implements

legislative requirements in SB 1604, establishing requirements for area permits and production area

authorizations for in situ recovery of uranium, and HB 3838 establishing registration requirements for

wells used in the development of an application for an injection well permit authorizing in situ recovery

of uranium. The proposed rulemaking is not anticipated to adversely affect in a material way the
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economy, a sector of the economy, productivity, competition, jobs, the environment, or the public

health and safety of the state or a sector of the state, because the amendments do not alter in a material

way the existing requirements for injection wells used for in situ recovery of uranium. The proposed

rulemaking action also amends technical requirements and for radioactive materials licenses and

establishes fees for applications and waste disposal in Chapter 336, amends license application

requirements and permit term limits in Chapter 305, amends financial assurance requirements in

Chapter 37, amends public notice requirements in Chapter 39, and amends public participation

requirements in Chapter 55.

Furthermore, the proposed rulemaking action does not meet any of the four applicability requirements

listed.in Texas Government Code, §2001.0225(a). Texas Government Code, §2001.0225 only applies

to a major environmental rule, the result of which is to: 1) exceed a standard set by federal law, unless

the rule is specifically required by state, law; 2) exceed an express requirement of state law, unless the

rule is specifically required by federal law; 3) exceed a requirement of a delegation agreement or

contract between the state and an agency or representative of the federal government to implement a

state and federal program; or 4) adopt a rule solely under the general, powers of the agency instead of

under a specific state law. The proposed rulemaking action does not exceed a standard set by federal

law, an express requirement of state law, a requirement of a delegation agreement, nor does it adopt a

rule solely under the general powers of the agency:

The commission's UIC program is authorized by the United States Environmental Protection Agency

and the proposed changes for injection well permits, production area authorizations, and exempt
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aquifer's do not exceed a standard of federal law or requirement of a delegation agreement. There are

no federal standards for production area authorizations or for registrations for wells used in the

development of a permit application. The proposed rules are compatible with federal law.

The proposed rules do not exceed a requirement of state law. TWC, Chapter 27, the Injection. Well

Act, establishes requirements for the commission's UIC program. SB 1604 amended the Injection Well

Act to establish requirements for area permits used for in situ recovery of uranium, and production area

authorizations. HB 3838 amended the Injection Well Act to require the registration of wells used in the

development of a permit application. The purpose of the rulemaking is to implement requirements

consistent with TWC, Chapter 27, as amended by SB 1604 and HB 3838.

The proposed rules are compatible with the requirements of a delegation agreement or contract between

the state and an agency of the federal government. The commission's UIC program is authorized by

the United States Environmental Protection Agency, and the proposed rules are compatible with the

state's delegation of the UIC program.

The proposed rules are adopted under specific laws. TWC, Chapter 27, establishes requirements for

the commission's UIC program and TWC, §27.019, requires the commission to adopt rules reasonably

required to implement the Injection Well Act, and TWC, §27.0513 authorizes the commission to adopt

rules to establish requirements for production area authorizations.

Written comments on the draft regulatory impact analysis determination may be submitted to the contact

person at the address listed under the SUBMITTAL OF COMMENTS section of this preamble.
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TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed rules and performed a preliminary assessment of whether the

Private Real Property Rights Preservation Act, Texas Government Code, Chapter 2007 is applicable.

The commission's preliminary assessment is that implementation of these proposed rules would not

constitute a taking of real property.

The purpose of these proposed rules is to implement legislative requirements in SB 1604, establishing

requirements for area permits and production area authorizations for in situ recovery of uranium, and

HB 3838 establishing registration requirements for wells used in the development of an application for

an injection well permit authorizing in situ recovery of uranium. The proposed rule changes in Chapter

331 would substantially advance this purpose by amending the requirements applicable to in situ

uranium mining.

Promulgation and enforcement of 'these proposed rules would be neither a statutory nor a constitutional

taking of private real property. The proposed rules do not affect a landowner's rights in private real

property because this rulemaking action does not constitutionally burden, nor restrict or limit, the

owner's right to property and reduce its value by 25 % or more beyond which would otherwise exist in

the absence of the regulations. The. proposed rules for injection wells, permits, production area

authorizations and well registrations do not affect real property. The proposed rules apply only to those

who use or apply for authorization of injection wells for in situ recovery of uranium. Significant

requirements for wells used for in situ recovery of uranium apply in the absence of these proposed

rules, including statutory requirements from SB 1604 and HB 3838. Therefore, the proposed rules do
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not affect real property in a manner that is different than would have been affected without these

revisions.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission reviewed the proposed rules and found that they are' neither identified in Coastal

Coordination Act Implementation Rules, 31 TAC §505.11 (b)(2) or (4), nor will they affect any

action/authorization identified in Coastal Coordination Act Implementation Rules, 31 TAC

§505.11(a)(6). Therefore, the proposed rules are not subject to the Texas Coastal Management

Program.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in Austin on September 16, 2008, at 10:00

a.m. at the Texas Commission on Environmental Quality complex located at 12100 Park 35 Circle in

Building E, Room 201S. The hearing is structured for the receipt of oral or written comments by

interested persons. Individuals may present oral statements when called upon in order of registration.

Open discussion will not be permitted during the hearing; however, commission staff members will be

available to discuss the proposal 30 minutes prior to the hearing.

Persons who have special communication or other accommodation needs who are planning to attend the

hearing should contact Patricia Duron, Office of Legal Services at (512) 239-6087. Requests should be

made as far in advance as possible.
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SUBMITTAL OF COMMENTS

Written comments may be submitted to Patricia Duron, MC 205, Office of Legal Services, Texas

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to (512)

239-4808. Electronic comments may be submitted at: http://Www5.tceq.state.tx.us/rules/ecomments/.

File size restrictions may apply to comments being submitted via the eComments system. All

comments should reference Rule Project Number 2007-029-336-PR. The comment period closes

September 22, 2008. Copies of the proposed rulemaking can be obtained from the commission's Web

site at http://Www.tceq.state.tx.us/nav/rules/propose-adopt.html. For further information, please

contact Susan Jablonski, Director, Radioactive Materials Division, (512) 239-6466.
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SUBCHAPTER A: GENERAL PROVISIONS

§§331.2, 331.7, and 331.13

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC), §5.103, concerning Rules, and

§5.105, concerning General Policy, which authorize the commission to adopt rules necessary to carry

out its powers and duties under the TWC and other laws of the state. The amendments are also

proposed under TWC, §27.019, which requires the commission to adopt rules reasonably required for

the performance of duties and functions under the Injection Well Act; and §27.0513, which requires the

commission to establish rules for procedural, application and technical requirements for production area

authorizations.

The proposed amendments implement Senate Bill 1604 and House Bill 3838, 80th Legislature, 2007,

and TWC, §27.023 and §27.0513.

§331.2. Definitions.

General definitions can be found in Chapter 3 of this title (relating to Definitions). The following

words and terms, when used in this chapter, have the following meanings.

(1) Abandoned well--A well which has been permanently discontinued from use or a

well for which, after appropriate review and evaluation by the commission, there is no reasonable

expectation of a return to service.
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(2) Activity--The construction or operation of any of the following:

(A) an injection well for disposal of waste;

(B) an injection or production well for the recovery of minerals;

(C) pre-injection units for processing or storage of waste; or [of]

(D) any other class of injection well regulated by the commission.

(3) Affected person--Any person whose legal rights, duties, or privileges may be

adversely affected by the proposed injection operation for which a permit is sought.

(4) Annulus--The space in the wellbore between the injection tubing and the long string

casing and/or liner.

(5) Annulus pressure differential--The difference betvWeen the annulus pressure and the

injection pressure in an injection well.

(6) Aquifer--A geological formation, group of formations, or part of a formation that is

capable of yielding a significant amount of water to a well or spring.
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(7) Aquifer restoration--The process used to achieve or exceed water quality levels

established by the commission for a permit/production area.

(8) Aquifer storage well--A Class V injection well used for the injection of water into a

geologic formation, group of formations, or part of a formation that is capable of underground storage of

water for later retrieval and beneficial use.

(9) Area of review--The area surrounding an injection well described according to the

criteria set forth in §331.42 of this title (relating to Area of Review) or in the case of an area permit, the

project area plus a circumscribing area the width of which is either 1/4 mile or a number calculated

according to the criteria set forth in §331.42 of this title.

(10) Area permit--A [An injection well] permit tha!t [which] authorizes the construction

and operation of two or more similar injection [wells], production, or monitoring wells used in operations

associated with Class III well activities within a specified area.

(11) Artificial liner--The impermeable lining of a pit, lagoon, pond, reservoir, or other

impoundment, that is made of a synthetic material such as butyl rubber, chlorosulfonated polyethylene,

elasticized polyolefin, polyvinyl chloride (PVC), other manmade materials, or similar materials.

(12) Baseline quality--The parameters and their concentrations that describe the local

groundwater quality of an aquifer prior, to the beginning of injection activities.
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(13) Baseline well--A well from which groundwater is analyzed to define baseline

quality in the permit area (regional baseline well) or in the production area (production area baseline

well).

(14) Buffer area--The area between any mine area boundary and the permit area

boundary.

(15) Caprock--A geologic formation typically overlying the crest and sides of a salt

stock. The caprock consists of a complex assemblage of minerals including calcite (CaCO3), anhydrite

(CaSO4 ), and accessory minerals. Caprocks often contain lost circulation zones characterized by rock

layers of high porosity and permeability.

(16) Captured facility--A manufacturing or production facility that generates an

industrial solid waste or hazardous waste that is routinely stored, processed, or disposed of on a shared

basis in an integrated waste management unit owned, operated by, and located within a contiguous

manufacturing complex.

(17) Casing--Material lining used to seal off strata at and below the earth's surface.

(18) Cement--A substance generally introduced as a slurry into a wellbore which sets up

and hardens between the casing and borehole and/or between casing strings to prevent movement of

fluids within or adjacent to a borehole, or a similar substance used in plugging a well.
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(19) Cementing--The operation whereby cement is introduced into a wellbore and/or

forced behind the casing.

(20) Cesspool--A drywell that receives untreated sanitary waste containing human

excreta, and which sometimes has an open bottom and/or perforated sides.

(21) Commercial facility--A Class I permitted facility, where one or more commercial

wells are operated.

(22) Commercial underground injection control (UIC) Class I well facility--Any

waste management facility that accepts, for a charge, hazardous or nonhazardous industrial solid waste for

disposal in a UIC Class I injection well, except a captured facility or a facility that accepts waste only

from other facilities owned or effectively controlled by the same person.

(23) Commercial well--An underground injection control Class I injection well which

disposes of hazardous or nonhazardous industrial solid wastes, for a charge, except for a captured facility

or a facility that accepts waste only from facilities owned or effectively controlled by the same person.

(24) Conductor casing or conductor pipe--A short string of large-diameter casing used

to keep the top of the wellbore open during drilling operations.
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(25) Cone of influence--The potentiometric surface area around the injection well within

which increased injection zone pressures caused by injection of wastes would be sufficient to drive fluids

into an underground source of drinking water or freshwater aquifer.

(26) Confining zone--A part of a formation, a formation, or group of formations

between the injection zone and the lowermost underground source of drinking water or freshwater aquifer

that acts as a barrier to the movement of fluids out of the injection zone.

(27) Contaminant--Any physical, biological, chemical, or radiological substance or

matter in water.

(28) Control parameter--Any physical parameter or chemical constituent of

groundwater monitored on a routine basis used to detect or confirm the presence of mining solutions in a

designated monitor well. Monitoring includes measurement with instrumentation or sample collection

and laboratory analysis.

(29) Desalination brine--The waste stream produced by a desalination operation

containing concentrated salt water, other naturally occurring impurities, and additives used in the

operation and maintenance of a desalination operation.

(30) Desalination concentrate--Same as desalination brine
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(31) Desalination operation--A process which produces water of usable quality by

desalination.

(32) Disposal well--A well that is used for the disposal of waste into a subsurface

stratum.

(33) Disturbed salt zone--Zone of salt enveloping a salt cavern, typified by increased

values of permeability or other induced anomalous conditions relative to undisturbed salt which lies more

distant from the salt cavern, and is the result of mining activities during salt cavern development and

which may vary in extent through all phases of a cavern including the post-closure phase.

(34) Drilling mud--A heavy suspension used in drilling an injection well, introduced

down the drill pipe and through the drill bit.

(35) Drinking water treatment residuals--Materials generated, concentrated or

produced as a result of treating water for human consumption.

(36) Drywell--A well, other than an improved sinkhole or subsurface fluid distribution

system, completed above the water table so that its bottom and sides are typically dry except when

receiving fluids.

(37) Enhanced Oil Recovery Project--The use of any process for the displacement of

oil from the reservoir other than primary recovery and includes the use of an immiscible, miscible,
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chemical, thermal, or biological process. This term does not include pressure maintenance or water

disposal projects.

(38) Excursion--The movement of mining solutions, as determined by analysis for

control parameters, into a designated monitor well.

(39) Existing injection well--A Class I well which was authorized by an approved state

or United States Environmental Protection Agency-administered program before August 25, 1988, or a

well which has become a Class I well as a result of a change in the definition of the injected waste which

would render the waste hazardous under §335.1 of this title (relating to Definitions).

(40) Fluid--Material or substance which flows or moves whether in a semisolid, liquid,

sludge, gas, or any other form or state.

(41) Formation--A body of rock characterized by a degree of lithologic homogeneity

which is prevailingly, but not necessarily, tabular and is mappable on the earth's surface or traceable in

the subsurface.

(42) Formation fluid--Fluid present in a formation under natural conditions.

(43) Fresh water--Water having bacteriological, physical, and chemical properties

which make it suitable and feasible for beneficial use for any lawful purpose.
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(A) For the purposes of this subchapter, it will be presumed that water is suitable

and feasible for beneficial use for any lawful purpose only if:

(i) it is used as drinking water for human consumption; or

(ii) the groundwater contains fewer than 10,000 milligrams per liter

(mg/L) total dissolved solids; and

(iii) it is not an exempted aquifer.

(B) This presumption may be rebutted upon a showing by the executive director

or an affected person that water containing greater than or equal to 10,000 mg/L total dissolved solids can

be put to a beneficial use.

(44) General permit--A permit issued under the provisions of this chapter authorizing

the disposal of nonhazardous desalination concentrate and nonhazardous drinking water treatment

residuals as provided by Texas Water Code, §27.023.

(45) Groundwater--Water below the land surface in a zone of saturation.

(46) Groundwater protection area--A geographic area (delineated by the state under

Safe Drinking Water Act, 42 United States Code, §300j-1 3) near and/or surrounding community and non-

transient, non-community water systems that use groundwater as a source of drinking water.
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(47) Hazardous waste--Hazardous waste as defined in §335.1 of this title (relating to

Definitions).

(48) Improved sinkhole--A naturally occurring karst depression or other natural crevice

found in carbonate rocks, volcanic terrain, and other geologic settings which has been modified by man

for the purpose of directing and emplacing fluids into the subsurface.

(49) Individual permit--A permit, as defined in the Texas Water Code (TWC), §27.011

and §27.021, issued by the commission or the executive director to a specific person or persons in

accordance with the procedures prescribed in the TWC, Chapter 27 (other than TWC, §27.023).

(50) Injection interval--That part of the injection zone in which the well is authorized to

be screened, perforated, or in which the waste is otherwise authorized to be directly emplaced.

(51) Injection operations--The subsurface emplacement of fluids occurring in

connection with an injection well or wells, other than that occurring solely for construction or initial

testing.

(52) Injection well--A well into which fluids are being injected. Components of an

injection well annulus monitoring system are considered to be a part of the injection well.
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(53) Injection zone--A formation, a group of formations, or part of a formation that

receives fluid through a well.

(54) In service--The operational status when an authorized injection well is capable of

injecting fluids, including times when the well is shut-in and on standby status.

(55) Intermediate casing--A string of casing with diameter intermediate between that of

the surface casing and that of the smaller long-string or production casing, and which is set and cemented

in a well after installation of the surface casing and prior to installation of the long-string or production

casing.

(56) Large capacity cesspool--A cesspool that is designed for a flow of greater than

5,000 gallons per day.

(57) Large capacity septic system--A septic system that is designed for a flow of

greater than 5,000 gallons per day.

(58) Licensed professional geoscientist--A geoscientist who maintains a current license

through the Texas Board of Professional Geoscientists in accordance with its requirements for

professional practice.

(59) Liner--An'additional casing string typically set and cemented inside the long string

casing and occasionally used to extend from base of the long string casing to or through the injection

zone.
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(60) Long string casing or production casing--A string of casing that is set inside the

surface casing and that usually extends to or through the injection zone.

(61) Lost circulation zone--A term applicable to rotary drilling of wells to indicate a

.subsurface zone which is penetrated by a wellbore, and which is characterized by rock of high porosity

and permeability, into which drilling fluids flow from the wellbore to the degree that the circulation of

drilling fluids from the bit back to ground surface is disrupted or "lost."

(62) Mine area--The area defined by a line through the ring of designated monitor wells

installed to monitor the production zone.

(63) Mine plan--A plan for operations at a mine, consisting of: [A map of adopted mine

areas and an estimated schedule indicating the sequence and timetable for mining and any required

aquifer restoration.]

(A) a map of the permit area identifying the location and extent of existing and

proposed production areas; and

(B) an estimated schedule indicating the sequence and timetable for mining and

any reauired aauifer restoration.
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(64) Monitor well--Any well used for the sampling or measurement with

instrumentation of any chemical or physical property of subsurface strata or their contained fluids. The

term "monitor well" shall have the same meaning as the term "monitoring well" as defined in Texas

Water Code, §27.002.

(A) Designated monitor wells are those listed in the production area authorization

for which routine water quality sampling or measurement with instrumentation is required.

(B) Secondary monitor wells are those wells in addition to designated monitor

wells, used to delineate the horizontal and vertical extent of mining solutions.

(C) Pond monitor wells are wells used in the subsurface surveillance system near

ponds or other pre-injection units.

(65) Motor vehicle waste disposal well--A well used for the disposal of fluids from

vehicular repair or maintenance activities including, but not limited to, repair and maintenance facilities

for cars, trucks, motorcycles, boats, railroad locomotives, and airplanes.

(66) New injection well--Any well, or group of wells, not an existing injection well.

(67) New waste stream--A waste stream not permitted.
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(68) Non-commercial facility--A Class I permitted facility which operates only non-

commercial wells.

(69) Non-commercial underground injection control (UIC) Class I well facility--A

UIC Class I permitted facility where only non-commercial wells are operated.

(70) Non-commercial well--An underground injection control Class I injection well

which disposes of wastes that are generated on-site, at a captured facility or from other facilities owned or

effectively controlled by the same person.

(71) Notice of change (NOC)--A written submittal to the executive director from a

permittee authorized under a general permit providing changes to information previously provided to the

agency, or any changes with respect to the nature or operations of the facility, or. the characteristics of the

waste to be injected.

(72). Notice of intent (NOI)--A written submittal to the executive director requesting

coverage under the terms of a general permit.

(73) Off-site--Property which cannot be characterized as on-site.

(74) On-site--The same or geographically contiguous property which may be divided by

public or private rights-of-way, provided the entrance and exit between the properties is at a cross-roads

intersection, and access is by crossing, as opposed to going along, the right-of-way. Noncontiguous
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properties owned by the same person but connected by a right-of-way which the owner controls and to

which the public does not have access, is also considered on-site property.

(75) Out of service--The operational status when a well is not authorized to inject fluids,

or the well itself is incapable of injecting fluids for mechanical reasons, maintenance operations, or well

workovers or when injection is prohibited due to the well's inability to comply with the in-service

operating standards of this chapter.

(76) Permit area--The area owned or under lease by the permittee which may include

buffer areas, mine areas, and production areas.

(77) Plugging--The act or process of stopping the flow of water, oil, or gas into or out of

a formation through a borehole or well penetrating that formation.

(78) Point of injection--For a Class V well, the last accessible sampling point prior to

fluids being released into the subsurface environment.

(79) Pollution--The contamination of water or the alteration of the physical, chemical, or

biological quality of water:

(A) that makes it harmful, detrimental, or injurious:

(i) to humans, animal life, vegetation, or property; or
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(ii) to public health, safety, or welfare; or

(B) that impairs the usefulness or the public enjoyment of the water for any

lawful and reasonable purpose.

(80) Pre-injection units--The on-site above-ground appurtenances, structures,

equipment, and other fixtures including the injection pumps, filters, tanks, surface impoundments, and

piping for wastewater transmission between any such facilities and the well that are or will be used for

storage or processing of waste to be injected, or in conjunction with an injection operation.

(81) Production area--The area defined by a line generally through the outer perimeter

of injection and recovery wells used for mining.

(82) Production area authorization--An authorization, [A document] issued under the

terms of a Class III [an] injection well area permit, approving the initiation of mining activities in a

specified production area within a permit area, and setting specific conditions for production and

restoration in each production area within an area permit.

* (83) Production well--A well used to recover minerals through in situ solution recovery.

The term does not include a well used to iniect waste.
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(84) [(83)] Production zone--The stratigraphic interval extending vertically from the

shallowest to the deepest stratum into which mining solutions are authorized to be introduced.

(85) [84] Public water system--A system for the provision to the public of water for

human consumption through pipes or other constructed conveyances as defined in §290.38(47) of this

title (relating to Definitions).

(86) [(85)] Radioactive waste--Any waste which contains radioactivematerial in

concentrations which exceed those listed in 10 Code of Federal Regulations Part 20, Appendix B, Table

II, Column 2, and as amended.

(87) Re2istered Well--A well registered in accordance with the requirements of

§331.221 of this title (relating to Registration of Wells).

(88) [(87)] Restoration demonstration--A test or tests conducted by a permittee to

simulate production and restoration conditions and verify or modify the fluid handling values submitted

in the permit application.

(89) [(88)] Restored aquifer--An aquifer whose groundwater qualitywithin the

boundaries of the permit area, has, by natural or artificial processes, returned to the restoration table

values established in accordance with the requirements of §331.107 of this title (relating to Restoration)

[levels consistent restoration table values or better as verified by an approved sampling program].
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(90) [(89)] Salt cavern--A hollowed-out void space that has been purposefully

constructed within a salt stock, typically by means of solution mining by circulation of water from a well

or wells connected to the surface.

(91) [(90)] Salt cavern confining zone--A zone between the salt cavern injection zone

and all underground sources of drinking water and freshwater aquifers, that acts as a barrier to movement

of waste out of a salt cavern injection zone, and consists of the entirety of the salt stock excluding any

portion of the salt stock designated as an underground injection control (UIC) Class I salt cavern injection

zone or any portion of the salt stock occupied by a UIC Class II or Class III salt cavern or its disturbed

salt zone.

(92) [(91)] Salt cavern injection interval--That part of a salt cavern injection zone

consisting of the void space of the salt cavern into which waste is stored or disposed of, or which is

capable of receiving waste for storage or disposal.

(93) [(92)] Salt cavern injection zone--The void space of a salt cavern that receives

waste through a. well, plus that portion of the salt stock enveloping the salt cavern, and extending from the

boundaries of the cavern void outward a sufficient thickness to contain the disturbed salt zone, and an

additional thickness of undisturbed salt sufficient to ensure that adequate separation exists between the

outer limits of the injection zone and any other activities in the domal area.

(94) [(93)] Salt cavern solid waste disposal well or salt cavern disposal well--For the

purposes of this chapter, regulations of the commission, and not to underground injection control (UIC)
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Class II or UIC Class III wells in salt caverns regulatedby the Texas Railroad Commission, a salt cavern

disposal well is a type of UIC Class I injection well used:

(A) to solution mine a waste storage or disposal cavern in naturally occurring

salt; and/or

(B) to inject hazardous, industrial, or municipal waste into a salt cavern for the

purpose of storage or disposal of the waste.

(95) [(94)] Salt dome--A geologic structure that includes the caprock, salt stock, and

deformed strata surrounding the salt stock.

(96) [(95)] Salt stock--A geologic formation consisting of a relatively homogeneous

mixture of evaporite minerals dominated by halite (NaC1) that has migrated from originally tabular beds

into a vertical orientation.

(97) [(96)] Sanitary waste--Liquid or solid waste originating solely from humans and

human activities, such as wastes collected from toilets, showers, wash basins, sinks used for cleaning

domestic areas, sinks used for food preparation, clothes washing operations, and sinks or washing

machines where food and beverage serving dishes, glasses, and utensils are cleaned.
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(98) [(97)] Septic system--A well that is used to emplace sanitary wastebelow the

surface, and is typically composed of a septic tank and subsurface fluid distribution system or disposal

system.

(99) [(98)] Stratum--A sedimentary bed or layer, regardless of thickness, that consists

of generally the same kind of rock or material.

(100) [(99)] Subsurface fluid distribution system--An assemblage of perforated pipes,

drain tiles, or other similar mechanisms intended to distribute fluids below the surface of the ground. This

definition includes subsurface area drip dispersal systems as defined in §222.5 of this title (relating to

Definitions).

(101) [(100)] Surface casing--The first string of casing (after the conductor casing, if

any) that is set in a well.

(102) [(101)] Temporary injection point--A method of Class V injection that uses

push point technology (injection probes pushed into the ground) for the one-time injection of fluids into

or above an underground source of drinking water.

(103) [(102)] Total dissolved solids--The total dissolved (filterable) solids as

determined by use of the method specified in 40 Code of Federal Regulations Part 136, as amended.
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(104) [(103)] Transmissive fault or fracture--A fault or fracture that has sufficient

permeability and vertical extent to allow fluids to move between formations.

(105) [(104)] Underground injection--The subsurface emplacement of fluids through a

well.

(106) [(105)] Underground injection control--The program under the federal Safe

Drinking Water Act, Part C, including the approved Texas state program.

(107) [(106)] Underground source of drinking water--An "aquifer" or its portions:

(A) which supplies drinking water for human consumption; or

(B) in which the groundwater contains fewer than 10,000 milligrams per liter

total dissolved solids; and

(C) which is not an exempted aquifer.

(108) [(107)] Upper limit--A parameter value established by the commission in a

permit/production area authorization which when exceeded indicates mining solutions may be present in

designated monitor wells.
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(109) [(108)] Verifying analysis--A second sampling and analysis or measurement with

instrumentation of control parameters for the purpose of confirming a routine sample analysis or

measurement which indicated an increase in any control parameter to a level exceeding the upper limit.

Mining solutions are assumed to be present in a designated monitor well if a verifying analysis confirms

that any control parameter in a designated monitor well is present in concentration equal to or greater than

the upper limit value.

(110) [(109)] Well--A bored, drilled, or driven shaft whose depth is greater than the

largest surface dimension, a dug hole whose depth is greater than the largest surface dimension, an

improved sinkhole, or a subsurface fluid distribution system but does not include any surface pit, surface

excavation, or natural depression.

(111) [(110)] Well injection--The subsurface emplacement of fluids through a well.

(112) [(111)] Well monitoring--The measurement by on-site instruments or laboratory

methods of any chemical, physical, radiological, or biological property of the subsurface strata or their

contained fluids penetrated by the wellbore.

(113) [(112)] Well stimulation--Several processes used to clean the well bore, enlarge

channels, and increase pore space in the interval to be injected thus making it possible for wastewater to

move more readily into the formation including, but not limited to, surging, jetting, blasting, acidizing,

and hydraulic fracturing.
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(114) [(113)] Workover--An operation in which a down-hole component of a well is

repaired, the engineering design of the well is changed, or the mechanical integrity of the well is

compromised. Workovers include operations such as sidetracking, the addition of perforations within the

permitted injection interval, and the addition of liners or patches. For the purposes of this chapter,

workovers do not include well stimulation operations.

§331.7. Permit Required.

(a) Except as provided in §331.9 of this title (relating to Injection Authorized by Rule) and by

subsections (d) - (f) of this section, all injection wells and activities must be authorized by an individual

permit.

(b) For Class III in situ uranium solution mining wells, Frasch sulfur wells, and other Class III

operations under commission jurisdiction, an area permit authorizing more than one well may be issued

for a defined permit area in which wells of similar design and operation are proposed. The wells must be

operated by a single owner or operator. Before commencing operation of those wells, the permittee may

be required to obtain a production area authorization for separate production or mining areas within the

permit area.

(c) The owner or operator of a large capacity septic system, a septic system which accepts

industrial waste, or a subsurface area drip dispersal system, as defined in §222.5 of this title (relating to

Definitions) must obtain a wastewater discharge permit in accordance with Texas Water Code, Chapter

26 or Chapters 26 and 32, and Chapter 305 of this title (relating to Consolidated Permits), and must
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submit the inventory information required under §331.10 of this title (relating to Inventory of Wells

Authorized by Rule).

(d) Pre-injection units for Class I nonhazardous, noncommercial injection wells and Class V

injection wells permitted for the disposal of nonhazardous waste must be either authorized by a permit

issued by the commission or registered in accordance with §331.17 of this title (relating to Pre-Injection

Units Registration). The option of registration provided by this subsection shall not apply to pre-injection

units for Class I injection wells used for the disposal of byproduct material, as that term is defined in

Chapter 336 of this title (relating to Radioactive Substance Rules). Pre-injection units for Class I wells

authorized to inject only nonhazardous desalination concentrate or nonhazardous drinking water treatment

residuals are not subject to authorization by registration but are subject to authorization by an individual

permit or under the general permit issued under Subchapter L of this chapter (relating to General Permit

Authorizing Use of a Class I Injection Well to Inject Nonhazardous Desalination Concentrate or

Nonhazardous Drinking Water Treatment Residuals).

(e) The commission may issue a general permit under Subchapter L of this chapter. The

commission may determine that an injection well and the injection activities are more-appropriately

regulated under an individual permit than under a general permit based on findings that the general permit

will not protect ground and surface fresh water from pollution due to site-specific conditions.

(f) Notwithstanding subsection(a) of this section, an injection well authorized by the Railroad

Commission of Texas to use nonhazardous desalination concentrate or nonhazardous drinking water

treatment residuals as an injection fluid for enhanced recovery purposes does not require a permit from
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the commission. The use or disposal of radioactive material under this paragraph is subject to the

applicable requirements of Chapter 336 of this title [(relating to Radioactive Substance Rules)].

(g) Permits issued before September 1, 2007 for Class III wells for uranium mining will expire

on September 1, 2012 unless the permit holder submits an application for permit renewal under §305.65

of this title (relating to Renewal) before September 1, 2012. Any holders of permits for Class III wells for

uranium mining issued before September 1, 2007 who allow those permits to expire by not submitting a

permit renewal application by September 1, 2012 are not relieved from the obligations under the expired

permit or applicable rules, including obligations to restore groundwater and to plug and abandon wells in

accordance with the requirements of the permit and applicable rules.

§331.13. Exempted Aquifer.

(a) An exempted aquifer is an aquifer or a portion of an aquifer which meets the criteria for fresh

water but which has been designated an exempted aquifer by the commission after notice and opportunity

for public hearing. Those aquifers or portions of aquifers which ,were designated for exemption by the

Texas Department of Water Resources in its original application for program approval submitted to the

United States Environmental Protection Agency shall be considered to be exempted aquifers.

(b) Except for injection authorized by rule, the commission may require a permit for injection

into an exempted aquifer to protect fresh water outside the exempted aquifer which may be subject to

pollution caused by the injection.
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(c) An aquifer or portion of an aquifer may be designated as an exempted aquifer if the following

criteria are met:

(1) It does not currently serve as a source of drinking water for human consumption; and

(2) Until exempt status is removed according to procedures in subsection (f) of this

section, it will not in the future serve as a source of drinking water for human consumption because:

(A) It is mineral, hydrocarbon or geothermal energy bearing with production

capability;

(B) It is situated at a depth or location which makes recovery of water for

drinking water purposes economically or teclmologically impractical;

(C) It is so contaminated that it would be economically or technologically

impractical to render that water fit for human consumption; or,

(D) It is located above a Class III well mining area subject to subsidence or

catastrophic collapse.

(d) No designation of an exempted aquifer submitted as part of a UIC Program shall be final until

approved by the EPA as part of the delegated UIC program.



Texas Commission on Environmental Quality Page 60
Chapter 331 - Underground Injection Control
Rule Project No. 2007-029-336-PR

(e) Subsequent to program approval or promulgation, the commission may, after notice and

opportunity for a public hearing, identify additional exempted aquifers. The commission delegates to the

executive director the authority to designate' an exempt aquifer under this section if no request for a public

hearing is received within the designated comment period provided in the public notice.

(f) After notice and opportunity for public hearing, the designation of exempted aquifer may be

removed by the commission thereby eliminating the exempt status, provided restoration has been

accomplished if required.
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SUBCHAPTER C: GENERAL STANDARDS AND METHODS

§331.45, §331.46

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC), §5.103, concerning Rules, and

§5. 105, concerning General Policy, which authorize the commission to adopt rules necessary to carry

out its powers and duties under the TWC and other laws of the state. The amendments are also

proposed under TWC, §27.019, which requires the commission to adopt rules reasonably required for

the performance of duties and functions under the Inject ion Well Act; and §27.05 13, which requires the

commission to establish rules for procedural, application and technical requirements for production area

authorizations.

The proposed amendments implement Senate Bill 1604 and House Bill 3838, 80th Legislature, 2007;

and TWC, §27.023 and §27.0513.

§33 1.45. Executive Director Approval of Construction and Completion.

The executive director may approve or disapprove the construction and completion for an

injection well or project. In making a determination whether to grant approval, the following shall be

reviewed for compliance with the standards of this chapter:

(1) for Class I wells, other than salt cavern disposal wells and associated salt caverns:

(A) actual as-built drilling and completion data on the well;
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(B) all logging and testing data on the well;

(C) a demonstration of mechanical integrity;

(D) anticipated maximum pressure and flow rate at which the pernittee will

operate;

(E) results of the injection zone and confining zone testing program as required

in §331.62(7) of this title (relating to Construction Standards) and §331.65(a) of this title (relating to Pre-

operation Reports);

(F) the actual injection procedure;

(G) the compatibility of injected wastes with fluids in the injection zone and

minerals in both the injection zone and the confining zone and materials used to construct the well;

(H) the calculated area of review and cone of influence based on data obtained

during logging and testing of the well and the formation, and where necessary, revisions to the

information submitted under §331.121 of this title (relating to Class I Wells);

(I) the status of corrective action required for defective wells in the area of

review;
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(J) compliance with the casing and cementing performance standard in

§331.62(5) of this title [(relating to Construction Standards)], and where necessary, changes to the permit

to provide for additional testing and/or monitoring of the well to insure the continuous attainment of the

performance standard; and

(K) compliance with the cementing requirements in §331.62(6) of this title.

(2) for salt cavern disposal wells and associated salt caverns:

(A) actual as-built drilling and completion data on the well;

(B) all logging, coring, and testing program data on the well and salt pilot hole;

(C) a demonstration of mechanical integrity of the well;

(D) the anticipated maximum wellhead and casing seat pressures and flow rates

at which the well will operate during cavern development and cavern waste filling;

(E) results of the salt cavern injection zone and salt cavern confining zone

testing program as required in §331.163(e)(3) of this title (relating to Salt Cavern Solid Waste Disposal

Wells);
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(F) the injection and production procedures for cavern development and cavern

waste filling;

(G) the compatibility of injected materials with the contents of the salt cavern

injection zone and the salt cavern confining zone, and with the materials of well construction;

(H) land subsidence monitoring data and groundwater quality monitoring data,

including determinations of baseline conditions for such monitoring throughout the area of review;

(I) the status of corrective action required for defective wells in the area of

review;

(J) actual as-built specifications of the well's surface support and monitoring

equipment; and

(K) conformity of the constructed well system with the plans and specifications

of the permit application;

(3) for Class III wells:

(A) logging and testing data on the well;

(B) a satisfactory demonstration of mechanical integrity for all new wells,

excluding monitor and baseline wells;
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(C) anticipated operating data;

(D) the results of the formation testing program;

(E) the injection procedures; and

(F) the status of corrective action required for defective wells in the area of

review.

§331.46. Closure Standards.

(a) For Class I wells, other than salt cavern disposal wells, prior to closing the well, the owner or

operator shall observe and record the pressure decay for a time specified by the executive director. The

executive director shall analyze the pressure decay and the transient pressure observations conducted

pursuant to §331.64 of this title (relating to Class I Wells) and determine whether the injection activity

has conformed with predicted values.

(b) For all ClassI wells, including salt cavern disposal wells, prior to well closure, appropriate

mechanical integrity testing shall be conducted to ensure the integrity of that portion of the long string

casing and cement that will be left in the ground after closure. Testing methods may include:

(1) pressure tests with liquid or gas;
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(2) radioactive tracer surveys for wells other than salt cavern disposal wells;

(3) noise logs, temperature logs, pipe evaluation logs, cement bond logs, or oxygen

activation logs; and

(4) any other test required by the executive director.

(c) For Class I wells, other than salt cavern disposal wells, prior to well closure the well shall be

flushed with a non-hazardous buffer fluid.

(d) In closure of all Class I wells, including salt cavern disposal wells, Class III wells, and

permitted Class V wells, a well shall be plugged in a manner which will not allow the movement of fluids

through the well, out of the injection zone either into or between underground sources of drinking waters

(USDWs) or to the land surface. Well plugs shall consist of cement or other materials that [approved in

writing by the executive director, which] provide protection equivalent to or greater than that provided by

cement.

(e) The permittee shall notify the executive director before commencing closure according to an

approved plan. For Class I wells this notice shall be given at least 60 days before commencement. At the

discretion of the executive director, a shorter notice period may be allowed. The executive director shall

review any revised, updated, or additional closure plans.
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(f) Placement of the plugs in the wellbore shall be accomplished by an approved method that

may include one of the following: 7

(1) the balance plug method;

(2) the dump bailer method;

(3) the two-plug method; or

(4) an alternate method, approved by the executive director, that will reliably provide a

comparable level of protection.

(g) Prior to closure, the well shall be in a state of static equilibrium with the mud or

nonhazardous fluid weight equalized top to bottom, either by circulating the mud or fluid in the well at

least once or by a comparable method prescribed by the executive director.

(h) Each plug used shall be appropriately tagged and tested for seal and stability before closure is

completed.

(i) The closure plan shall, in the case of a Class III production zone which underlies or is in an

exempted aquifer, also demonstrate that no movement of contaminants that will cause pollution from the

production zone into a USDW or freshwater aquifer will occur. The commission shall prescribe aquifer

cleanup and monitoring where deemed necessary and feasible to ensure that no migration of contaminants

that will cause pollution from the production zone into a USDW or freshwater aquifer will occur.
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(j) The following shall be considered in determining the adequacy of a plugging and

abandonment plan for Class I and III wells:

(1) the type and number of plugs tobe used;

(2) the placement of each plug including the elevation of the top and bottom;

(3) the type, grade, and quantity of plugging material to be used;

(4) the method of placement of the plugs;

(5) the procedure used to plug and abandon the well;

(6) any newly constructed or discovered wells, or information, including existing well

data, within the area of review;

(7) geologic or economic conditions;

(8) the amount, size, and location by depth of casings and any other materials left in the

well;

(9) the method and location where casing is to be parted if applicable;



Texas Commission on Environmental Quality Page 69
Chapter 331 - Underground Injection Control
Rule Project No. 2007-029-336-PR

(10) the estimated cost of the plugging procedure; and

(11) such other factors that may affect the adequacy of the plan.

(k) For Class I wells only, a monument or other permanent marker shall be placed at or attached

to the plugged well before abandonment. The monument shall state the permit number, date of

abandonment, and company name.

(1) Each owner of a Class I hazardous waste injection well, and the owner of the surface or

subsurface property on or in which a Class I hazardous waste injection well is located, must record,

within 60 days after approval by the executive director of the closure operations, a notation on the deed to

the facility property or on some other instrument which is normally examined during a title search that

will, in perpetuity, provide any potential purchaser of the property the following information:

(1) the fact that land has been used to manage hazardous waste;

(2) the name of the state agency or local authority with which the plat was filed, as well

as the Austin address of the Underground Injection Control [(UIC)] staff of the commission, to which it

was submitted; and

(3) the type and volume of waste injected, the injection interval or intervals, and for salt

cavern wells, the maximum cavern radius into which it was injected, and the period over which injection

occurred.
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(m) Within 30 days after completion of closure, the permrittee shall file with the executive

director a closure report on forms provided by the commission. The report shall be certified as accurate by

the owner or operator and by the person who performed the closure operation (if other than the owner or

operator). This report shall consist of a statement that the well was closed in accordance with the closure

plan previously submitted and approved by the executive director. Where the actual closure differed from

the plan previously submitted, a written statement shall be submitted specifying the differences between

the previous plan and the actual closure.

(n) For salt cavern disposal wells, prior to sealing the cavern and plugging the well, the owner or

operator shall complete any pre-closure monitoring of the cavern and its contents required by rule or

permit.

(o) For salt cavem disposal wells, the cavern shall be closed according to §331.170 of this title

(relating to Cavern Closure).

(p) The obligation to implement the closure plan survives the termination of a permit or the

cessation of injection activities. The requirement to maintain and implement an approved plan is directly

enforceable regardless of whether the closure plan requirement is a condition. of the permit.
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SUBCHAPTER E: STANDARDS FOR CLASS III WELLS

§§331.82, 331.84 - 331.86, and 331.87

STATUTORY AUTHORITY

The amendments and new section are proposed under Texas Water Code (TWC), §5.103, concerning

Rules, and §5.105, concerning General Policy, which authorize the commission to adopt rules

necessary to carry out its powers and duties under the TWC and other laws of the state. The

amendments and new section are also proposed under TWC, §27.019, which requires the commission

to adopt rules reasonably required for the performance of duties and functions under the Injection Well

Act; and §27.0513, which requires the commission to establish rules for procedural, application and

technical requirements for production area authorizations.

The proposed amendments and new section implement Senate Bill 1604 and House Bill 3838, 80th

Legislature, 2007; and TWC, §27.023 and §27.0513.

§331.82. Construction Requirements.

(a) Casing and cementing. All new Class III wells, baseline wells, and monitor wells associated

with the mining operations shall be cased, cemented from the bottom of the casing to the surface, and

capped to prevent the migration of fluids which may cause the pollution of underground sources of

drinking water (USDWs) and maintained in that condition throughout the life of the well. In addition,

existing wells in areas where there is the potential for contamination and other harmful or foreign matter

to enter groundwater through an open well, shall also be cemented to the surface and capped. The casing
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and cement used in the construction of each well shall be designed for the life expectancy of the well. In

determining and specifying casing and cementing requirements, the following factors shall be considered:

(1) depth to the injection zone;

(2) injection pressure, external pressure, internal pressure, axial loading, etc.;

(3) hole size;

(4) size and grade of all casing strings (wall thickness, diameter, nominal weight, length,

joint specification, and construction material);

(5) corrosiveness of injected fluids and formation fluids;

(6) lithology of injection and confining zones; and

(7) type and grade of cement.

(b) Alterations to construction plans. Any proposed changes or alterations to construction plans

after permit issuance shall be submitted to the executive director and written approval obtained before

incorporating such changes.
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(c) Logs and tests. Appropriate logs and other tests shall be conducted during the drilling and

construction of all new Class III wells and after an existing well has-been repaired. A descriptive report

interpreting the results of those logs and tests shall be prepared by a knowledgeable log analyst and

submitted to the executive director. The logs and tests appropriate to each type of Class III well shall be

determined based on the intended function, depth, construction, and other characteristics of the well,

availability of similar data in the area of the drilling site, and the need for additional information that may

arise from time to time as the construction of the well progresses.

(1) During the drilling and construction of Class III wells, appropriate deviation checks

shall be conducted on holes, where pilot holes and reaming are used, at sufficiently frequent intervals to

assure that vertical avenues for fluid migration in the form of diverging holes are not created during

drilling.

(2) Mechanical integrity, as described in §331.43 of this title (relating to Mechanical

Integrity Standards), shall be demonstrated following construction of the well, and prior to production or

injection. For Class III uranium solution mining wells, a pressure test shall also be conducted each time a

tool that could affect mechanical integrity is placed into the well.

(A) Except as provided by subparagraph (B) of this section, the following tests

shall be used to evaluate the mechanical integrity of the injection well:

(i) to test for significant leaks under §331.43(a)(1) of this title,

monitoring of annulus pressure, or pressure test with liquid or gas, or radioactive tracer survey. For [, or
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for] Class III uranium solution mining wells only, a single point resistivity survey in conjunction with a

pressure test can be used to detect any leaks in the casing, tubing, or packer; and

(ii) to test for significant fluid movement under §331.43(a)(2) of this

title, temperature log, noise log, radioactive tracer survey, cement bond log, oxygen activation log. [,

or for] Class III uranium solution mining wells only, cement records that demonstrate the absence of

significant fluid movement can be used where other tests are not suitable. For Class III wells where the

cement records are used to demonstrate the absence of significant fluid movement, the monitoring

program prescribed by §331.84 of this title (relating to Monitoring Requirements) shall be designed to

verify the absence of significant fluid movement.

(B) The executive director may allow the use of a test to demonstrate mechanical

integrity other than those listed in subparagraph (A) of this paragraph with the written approval of the

administrator .of the United States Environmental Protection Agency (EPA) or his authorized

representative. To obtain approval, the executive director shall submit a written request to the EPA

administrator, which shall set forth the proposed test and all technical data supporting its use. The EPA

administrator shall approve the request if it will reliably demonstrate the mechanical integrity of wells for

* which its use is proposed. Any alternate method approved by the EPA administrator shall be published in

the Federal Register and may be used unless its use is restricted at the time of approval by the EPA

administrator.

(3) Additional logs and tests may be required by the executive director when appropriate.
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(d) Construction and testing supervision. All phases of well construction and testing shall be

supervised by a person who is knowledgeable and experienced in practical drilling engineering and who

is familiar with the special conditions and requirements of injection well construction.

(e) Injection zone characteristics - water bearing formation. Where the injection zone is a water

bearing formation, the following information concerning the injection zone shall be determined or

calculated:

(1) fluid pressure;

(2) temperature;

(3) fracture pressure;

(4) other physical and chemical characteristics of the injection zone;

(5) physical and chemical characteristics of the formation fluids; and

(6) compatibility of injected fluids with formation fluids.

(f) Injection zone characteristics - non-water bearing formations. Where the injection formation

is not a water bearing formation, the fracture pressure shall be determined or calculated.
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(g) Monitor well location. Where injection is into a formation which contains water with less

than 10,000 mg/l TDS, monitoring wells shall be completed into the injection zone and into any USDW

above the injection zone which could be affected by the mining operation. These wells shall be located to

detect any excursion of injection fluids, production fluids, process by-products, or formation fluids

outside the mining area or zone. If the operation may be affected by subsidence or catastrophic collapse,

the monitoring wells shall be located so that they will not be physically affected. Designated monitoring

wells shall be installed at least 100 feet inside any permit area boundary, unless excepted by written

authorization from the executive director.

(h) Subsidence or catastrophic collapse. Where the injection wells penetrate a USDW in an area

subject to subsidence or catastrophic collapse an adequate number of monitor wells shall be completed

into the USDW to detect any movement of injected fluids, process by-products or formation fluids into

the USDW. The monitor wells shall be located outside the physical influence of the subsidence or

catastrophic collapse.

(i) Monitor well criteria. In determining the number, location, construction, and frequency of

monitoring of the monitor wells the following criteria shall be considered:

(1) the population relying on the USDW affected or potentially affected by the injection

operation;

(2) the proximity of the injection operation to points of withdrawal of drinking water;
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(3) the local geology and hydrology;

(4) the operating pressures and whether a negative pressure gradient is being maintained;

(5) the chemistry and volume of the injected fluid, theformation water, and the process

by-products; and

(6) the injection well density.

§331.84. Monitoring Requirements.

(a) Injection fluid shall be analyzed for physical and chemical characteristics with sufficient

frequency to yield representative data on its characteristics. Whenever the injection fluid is modified to

the extent that the analysis is incorrect or incomplete, a new analysis shall be submitted to the executive

director.

(b) The injection pressure, the injection volume, and the production volume shall be recorded.

(c) Fluid level when required by permit [where appropriate] and the parameters chosen to

measure water quality in monitor wells completed in the injection zone shall be monitored twice a month

[at two-week intervals]. For a given month, the second sample shall be collected 15 days after the first

sample is collected.
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(d) Specified wells within 1/4 mile of the injection site shall be monitored at least once every

three months to detect any migration from the injection zone into fresh water.

(e) All Class III wells may be monitored on a field or project basis rather than on an individual

well basis by manifold monitoring. Manifold monitoring may be used in cases of facilities consisting of

more than one injection well operating with a common manifold. Separate monitoring systems for each

well are not required, provided the owner/operator demonstrates that manifold monitoring is comparable

to individual well monitoring.

(f) Quarterly monitoring of wells required by §331.82(h) of this title (relating to Construction
)

Requirements).

§331.85. Reporting Requirements.

(a) Annual report. The permittee shall submit annually, by January 31 st, a report including: [An

updated map of the area of review showing locations of all newly constructed or newly discovered wells

not included in the technical report accompanying the permit application or in later reports shall be

submitted annually to the executive director.]

(1) an updated map of the area of review showing locations of newly constructed or

newly discovered wells that penetrate the production zone within the area of review, not included in the

technical report accompanying the permit application or in later reports; and
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(2) a tabulation of data as required by 0331.122(2)(B) of this title (relating to Class III

Wells) for wells within the area of review that penetrate the production zone;

(3) For Class III uranium mining permits:

(A), an update of the cost estimate for well closure and groundwater restoration:

(B) an updated mine map;

(C) an updated mining schedule:

(D) an inventory'of all injection, production, baseline, and monitor wells; and

(E) a document, signed by the owner or operator, or his or her designated

representative, that the inventory of wells required in subparagraph (D) of this paragraph is true and

correct to the best of his or her knowledge.

(b) Except for routine monitoring required in §331.84(d) of this title (relating to Monitoring

Requirements), results of required monitoring shall be maintained on site and reported to the executive

director upon request or as specified in the permit.

(c) Results of mechanical integrity and any other periodic test required by the executive director

shall be reported upon request or as specified in the permit.
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(d) Monitoring may be reported on a project of field basis rather than on an individual well basis

where manifold monitoring is used.

(e) Routine monitoring data required in §331.84(c) and (d) of this title [(relating to Monitoring

Requirements)] shall be reported at least quarterly to the executive director on a form provided by the

executive director and in accordance with the form completion instructions. These reports must be

postmarked no later than the 10th day of the following reporting period.

(f) In the event an excursion is verified in a designated monitor, well, the permittee shall submit a

written remedial action report at least every month to include for each well affected:

(1) an explanation of required and other actions since the verifying analysis was taken.

The explanation should include the date on which actions were initiated and completed;

(2) a description of actions to betaken during the following report period;

(3) sample analysis results for control parameters;

(4) permittee's efforts to define the extent and probable cause of the presence of mining

solutions in a designated monitor well.

(g) The first report required by subsection (f) of this section shall include a groundwater analysis

in the manner required by §331.106(2) of this title (relating to Remedial Action for Excursion). A copy
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of all reports shall be mailed to the executive director, postmarked within two days of the end of each

report period. The first report period shall begin with the day the presence of mining solution in a

designated Monitor Well is verified. The permittee shall continue to make remedial action reports until

clean-up is accomplished.

(h) Copies of all data required under this section shall be maintained at the permitted facility

such that these documents are available for inspection at all times by the executive director.

§331.86. Closure.

(a) Mine facilities. Within 120 days after acknowledgment of completion of mining activities, or

if final restoration of the mine area aquifers is required, upon completion of final restoration, the

permittee shall accomplish closure of the mining facilities in accordance with approved plugging and

abandonment plans submitted as part of the supplementary technical report. An [Modification to plugging

and abandonment plans or] extension of time limit past 120 days must be approved in writing by the

executive director.

(b) Acknowledgment of closure. When closure has been accomplished, the permittee shall notify

the executive director. The executive director will conduct a final inspection of the site to certify that

closure has been accomplished in accordance with the permit terms. If closure is certified by the

executive director, he shall issue written acknowledgment and permit cancellation procedures will be

initiated.
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§331.87. Methods of Measurement.

Determination of a physical or chemical parameter in groundwater may be by chemical analysis

of a sample or by field measurement by an instrument. Any field measurement of a groundwater

parameter using instrumentation must be done using methods and instruments that yield a measurement

that is at least equivalent in quality and sensitivity as a measurement determined by chemical analysis.
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SUBCHAPTER F: STANDARDS FOR CLASS III WELL PRODUCTION AREA

DEVELOPMENT

§§331.103 - 331.107, 331.108. and 331.109

STATUTORY AUTHORITY

The amendments and new sections are proposed under Texas Water Code (TWC), §5.103, concerning

Rules, and §5.105, concerning General Policy, which authorize the commission to adopt rules

necessary to carry out its powers and duties under the TWCand other laws of the state. The

amendments and new sections are also proposed under TWC, §27.019, which requires the commission

to adopt rules reasonably required for the performance of duties and functions under the Injection Well

Act; and §27.0513, which requires the commission to establish rules for procedural, application and

technical requirements for production area authorizations.

The proposed amendments and new sections implement Senate Bill 1604 and House Bill 3838, 80th

Legislature, 2007; and TWC, §27.023 and §27.0513.

§331.103. Production Area Monitor Wells.

(a) Production zone monitoring. Designated Production Zone Monitor Wells shall be spaced no

greater than 400 feet from the production area, as determined by exploratory drilling. [and] The distance

between each of the mine area monitor wells shall be no greater than 400 feet [between wells]. The angle

formed by lines drawn from any production well to the two nearest monitor wells will not be greater than

75 degrees. Changes or adjustments in designated production zone monitor well locations may be
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authorized by the executive director so as to assure adequate containment. These wells shall be subject to

the sampling, corrective action, and reporting requirements in §331.105 of this title (relating to

Monitoring Standards) and §331.106 of this title (relating to Remedial Action for Excursion).

(b) Nonproduction zone monitoring. At a minimum, designated nonproduction zone monitor

wells shall be completed in the production area in any freshwater aquifer overlying the production zone.

These wells shall be located not more than 50 feet on either side of a line through the center of the

production area with a minimum of one per every four acres of production area for wells completed in the

first overlying freshwater aquifer and one per every eight acres for wells completed in any additional

overlying freshwater aquifers. Changes or adjustments in designated nonproduction zone monitor well

locations may be authorized by the executive director so as to assure adequate containment. Those wells

completed in the first overlying freshwater aquifer shall be subject to sampling, remedial action, and

reporting requirements of §331. 105 of this title (relating to Monitoring Standards) and §331.106 of this

title (relating to Remedial Action for Excursion). Monitor wells completed in any additional overlying

freshwater aquifers shall be subject to monitoring, remedial action, and reporting requirements specified

in the permit.

§331.104. Establishment of Baseline and [Restoration Values] Control Parameters for Excursion

Detection.

(a) Independent and representative [One or more] water samples shall be collected from each of

the following: [designated monitor well (Production and Non-Production Zone) and each designated
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production well in the permit or production area. These samples will be analyzed and the results for each

well submitted and summarized on forms provided by the executive director as follows:]

(1) mine area monitor wells completed in the production zone;

(2) mine area monitor wells completed in nonproduction zones; and

(3) baseline wells completed in the production zone within the production area.

[(1) mine area baseline - The averages and ranges of the parameter values determined for

the designated production zone monitor wells;]

[(2) production area baseline - The averages and ranges of the parameter values

determined from at least five designated production zone in the production area; and]

[(3) nonproduction zone baseline - The averages and ranges by zone of the parameter

values determined for designated nonproduction zone monitor wells.]

(b) All baseline wells must be completed in the production zone within the production area.

The owner or operator shall analyze all groundwater samples from the baseline wells for an appropriate

suite of parameters proposed by the operator and approved by the executive director. This suite of

parameters shall be the basis for the aquifer restoration required under §331.107 of this title (relating to

Restoration). In determining the suite of parameters for restoration, the owner or operator shall include:
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(1) all parameters that occur in the groundwater within the production zone prior to in

situ recovery;

(2) all parameters that are in the solutions iniected into the production zone;

(3) all parameters that may be dissolved from the aquifer material into the groundwater

during in situ recovery; and

(4) uranium and radium-226:

(c) A minimum of five baseline wells, or one baseline well for every four acres of production

area, whichever is greater, shall be completed in the production zone within the production area. All

baseline wells shall be sampled in accordance with subsection (a) of this section and analyzed in

accordance with subsection (d) of this section. All valid analytical, measurements shall be used to

determine the suite of restoration parameters required under subsection (b) of this section.

(d) [(b)] All samples shall be collected, preserved, analyzed, and controlled according to

accepted methods as stated in the permit and in accordance with the TCEQ Quality Assurance Project

Plan(QAPP).

(e) [(c)] The permittee shall propose for subsequent approval by the commission control

parameters for detection of excursions in production and nonproduction wells. Control parameters shall

be those constituents in the groundwater that will provide timely and reliable detection of the presence of
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mining solutions in production and nonproduction wells. Determination of the presence of an excursion

shall be based on one of the following methods: [The baseline water quality values for a permit or

production area shall be usedto determine control parameter upper limits.]

(1) a direct comparison between the measurement from a groundwater sample for a

control parameter from a monitor well and the mean for that control parameter as determined from at least

30 sample measurements from groundwater samples collected from monitor wells prior to mining

activities. If a sample measurement from a groundwater sample for a control parameter exceeds the

mean, then an excursion will be assumed to have occurred; or

(2) a statistical hypothesis test proposed by the owner or operator and approved by the

executive director.

Lf) [(d)] If a previously mined permit or production area is to be re-entered for additional'in situ

mining before completion of restoration under '§331.107 of this title or completion of closure under

§331.83 of this title (relating to Closure), baseline water quality values for determination of control

parameter upper limits and aquifer restoration requirements for the area to be re-entered for mining shall

be as originally required by the existing production area authorization or as modified by any amendments

to the authorization pursuant to §331.104 of this title (relating to Establishment of Baseline and

Restoration Values and Control Parameters for Excursion Detection) and §331.107 of this title. [The

baseline water quality values for a permit or production area, shall be used to determine restoration table

values. Each production area authorization shall contain a restoration table. The table may be developed

by using either:]
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[(1) the higher value in either the column headed "Mine Area Average" or the column

headed "Production Area Average" for parameters shown on the production area baseline water quality

form for the production zone;]

[(2) predictions of restoration quality in the production area that are reasonably certain

after giving consideration to the factors specified in §331.107(f) of this title (relating to Restoration).]

(g) If a previously mined and restored area is to be re-entered for additional in situ

uranium mining, baseline water quality values for determination of control parameter upper limits and

aquifer restoration requirements for the area to be re-entered for mining shall be determined as required

by subsections (a) - (d) of this section.

§331.105. Monitoring Standards.

The following shall be accomplished to detect mining solutions in designated monitor wells:

(1) Routine monitoring [sampling]. Water samples and, if applicable, instrument

measurements, shall be conducted in accordance with the requirements of §331.84(c) of this title (relating

to Monitoring Requirements) [taken at least twice a month at two-week intervals] from all monitor wells

for permit/production area(s) in which mining solutions have been introduced. Monitoring results [These

shall be analyzed] for the control parameters shall be completed by the second working day and reported

as required in §331.85(e) of this title (relating to Reporting Requirements). The determined values shall
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be entered on appropriate forms within three working days after analysis or instrument measurement.

These data shall be kept readily available on site for review by commission representatives.

(2) Monitoring duration. [Duration of monitoring program.] The program of monitoring

detailed in paragraph (1) of this subsection shall be continued in each permit/mine area until the executive

director is officially notified that restoration has commenced. Further monitoring as required by permit

shall continue until aquifer restoration and stabilization in that particular permit/mine area has been

achieved in compliance with §331.107 of this title (relating to Restoration).

(3) Verifying analysis. If the results of a routine sample analysis or instrument

measurement show that the value of any control parameter in any well is equal to or above the upper limit

established for that permit/mine area, the operator shall complete a verifying analysis of samples taken

from each apparently affected well within two days.

(4) Excursion monitoring. [Sampling frequency when mining solutions are present.]

During the period of time when mining solutions are present in a designated monitor well, water samples

or measurements will be taken at least two times per week and monitoring results [analyzed] for all

control parameters shall be completed by the second day after the sample or measurement is taken.

§331.106. Remedial Action for Excursion.

J

If the verifying analysis indicates the existence of an excursion [that mining solutions are present]

in a designated monitor well, the operator shall take the following actions:
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(1) notification--notify the commission regional office by the next working day by

telephone and notify the executive director by letter postmarked within 48 hours of identification of the

excursion. The notification must identify the affected monitor well and the control parameter

concentrations.

(2) analysis--complete a groundwater analysis report for each affected well on forms

provided by the executive director (including accuracy checks and stiff diagram) for the following: pH,

calcium, magnesium, sodium, potassium, carbonate, bicarbonate, sulfate, chloride, silica, total dissolved

solids (180 degrees Celsius), specific conductance and dilute conductance, uranium, radium-226 and any

other specified constituents. Results shall be reported in accordance with,§331.85 (f) [(e)] of this title

relating to Reporting Requirements).

(A) The permittee will clean up all designated monitor wells, all zones outside of

the production zone, and the production zone outside of the mine area that contain mining solutions. The

* permittee may use any method judged necessary and prudent to define the extent of the mining solutions

and to effect this clean-up in an expeditious and practical manner. Well clean-up is deemed to be

accomplished when the water quality in the affected monitor well(s) has been restored to values

consistent with current local baseline-water quality as confirmed by three consecutive daily samples for

the control parameters.

(B) The executive director may determine that cleanup is not necessary if the

pennittee can demonstrate that the change in water quality is not due to the presence of mining solutions

or fluids from other mining activities.
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§331.107. Restoration.

(a) Aquifer restoration [Restoration table]. Groundwater in the production zone within the

production area must be restored whenmining is complete. Upon issuance and renewal, Class III permits

or [and] production area authorizations shall contain a description of the method for determining that

groundwater in the production zone within the production area has been restored. Restoration must be

achieved for all values in the restoration table of all parameters in the suite established in accordance with

the requirements of 0331.104(b) of this title (relating to Establishment of Baseline and Control

Parameters for Excursion Detection). [table listing restoration goals as provided by §331.104 of this title

(relating to Establishment of Baseline and Restoration Values).]

(1) Restoration table. Each permit or production area authorization shall contain a

restoration table for all parameters in the suite established in accordance with the requirements of

&331.104(b) of this title. A restoration table value for a parameter shall be established by:

(A) The mean concentration or value for that parameter based on all

measurements from groundwater samples collected from baseline wells prior to mining activities; or

(B) A statistical analysis of baseline well information proposed by the owner or

operator and approved by the executive director that demonstrates that the restoration table value is

representative of baseline quality.
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(2) Achievement of restoration. Achievement of restoration shall be determined using

one of the following methods:

(A) When all sample measurements from groundwater samples from all baseline

wells for a restoration parameter are equal to or below (or, in the case of pH, within an established range)

the restoration table value for that parameter, then restoration for that parameter will be.assumed to have

occurred. Complete restoration will be assumed to have occurred when the measurements from all

samples from all baseline wells for all restoration parameters are equal to or below (or, in the case of pH,

within an established range) each respective restoration table value, or

(B) A statistical analysis of information from groundwater samples from

baseline wells proposed by the owner or operator and approved by the executive director that

demonstrates that the groundwater quality is representative-of the restoration table values.

(b) Mining completion. When the mining of a permit or production area is completed, the

permittee shall notify the appropriate commission regional office and the executive director and shall

proceed to reestablish groundwater quality in the affected permit or production [mine] area aquifers to

levels consistent with the values listed in the restoration table for that permit or production [mine] area.

Restoration efforts shall begin as soon as practicable but no later than 30 days after mining is completed

in a particular production area. The executive director, subject to commission approval, may grant a

variance from the 30-day period for good cause shown.
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(c) Timetable. Aquifer restoration, [where appropriate] for each permit or production [mine]

area, shall be accomplished in accordance with the timetable specified in the currently approved mine

plan, unless otherwise authorized by the commission. Authorization for expansion of mining into new

production areas may be contingent upon achieving restoration progress in previously mined production

areas within the schedule set forth in the mine plan. The commission may amend the permit to allow an

extension of the time to complete restoration after considering the following factors:

(1) efforts made to achieve restoration by the original date in the mine plan;

(2) technology available to restore groundwater for particular parameters;

.(3) the ability of existing technology to restore groundwater to baseline quality in the

area;

(4) the cost of achieving restoration by a particular method;

(5) the amount of water which would be used or has been used to achieve restoration;

(6) the need to make use of the affected aquifer; and

(7) complaints from persons affected by the permitted activity.
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(d) Reports. Beginning six months after the date of initiation of restoration of a permit or

production area, as defined in the mine plan, the operator shall provide to the executive director semi-

annual restoration progress reports until restoration is accomplished for the [permit or mine] production

area. This report shall contain the following information:

(1) all analytical data generated during the previous six months:

(2) 'raphs of analysis for each restoration parameter for each baseline well:

(3) the volume of fluids injected and produced:

(4) the volume of fluids disnosed:

(5) water level measurements for all baseline and monitor wells, and for any other wells

being monitored;

(6) hydrographs for each baseline and monitor well;

(7) a potentiometric map for the area of the production area authorization, based on the

most recent water level measurements: and

(8) a summary of the progress achieved towards aquifer restoration.
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(e) Restoration table values achieved. When the permittee determines that constituents in the

aquifer have been restored to the values in the Restoration Table, the restoration shall be demonstrated by

stability sampling in accordance with subsection (f) of this section.

(f) [e] Stability sampling. The permittee shall obtain stability samples and complete an analysis

for certain parameters listed in the restoration table from all production area baseline wells. Stability

samples shall be conducted at a minimum of 30-day intervals for a minimum of three sample sets and

reported to the executive director. The permittee shall notify the executive director at least two weeks in

advance of sample dates to provide the opportunity for splitting samples and for selecting additional wells

for sampling, if desired. To insure water quality has stabilized, a period of one calendar year [180 days]

must elapse between-cessation of restoration operations and the final set of stability samples. [The

executive director shall determine within 45 days of the receipt of all sample analysis results whether or

not restoration has been achieved.] Upon acknowledgment in writing by the executive director

confirming achievement of final restoration, the permittee shall accomplish closure of the area in

accordance with §331.86 of this title (relating to Closure).

(g) [fl Amendment of restoration table values. [Restoration table' values not achieved.] After an

.appropriate effort has been made to achieve restoration to levels consistent with values listed in the

restoration table for a production area, the permittee may cease restoration operations, reduce bleed and

request that the restoration table be amended. With the request for amendment, the permittee shall, submit

the results of three consecutive sample sets taken at a minimum 30-day intervals from all production area

baseline wells used in determining the restoration table to verify current water quality. Stabilization

sampling may commence 60 days after cessation of restoration operations. The permittee shall notify the
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executive director of his or her intent to cease restoration operations and reduce the bleed 30 days prior to

implementing these steps. The permittee shall submit an application for an amendment to the restoration

table within 120 days of receipt of authorization from the executive director to cease restoration

operations and reduce the bleed.

(1) In determining whether the restoration table should be amended, the commission will

consider the following items addressed in the request:

(A) uses for which the groundwater in the production area was suitable at

baseline water quality levels;

(B) actual existing use of groundwater in the production area prior to and during

mining;

(C) potential future use of groundwater of baseline quality and of proposed

restoration quality;

(D) the effort made by the permittee to restore the groundwater to baseline;

(E) technology available to restore groundwater for particular parameters;

(F) the ability of existing technology to restore groundwater to baseline quality

in the area under consideration;
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(G) the cost of further restoration efforts;

(H) the consumption of groundwater resources during further restoration; and

(I) the harmful effects of levels of particular parameter.

(2) The commission may amend the restoration table if it finds that:

(A) reasonable restoration efforts have been undertaken, giving consideration to

the factors listed in paragraph (1) of this subsection;

(B) the values for the parameters describing water quality have stabilized for a

period of one year [180 days];

(C) the formation water present in the exempted portion of the aquifer would be

suitable for any use to which it was reasonably suited prior to mining; and

(D) further restoration efforts would consume energy, water, or other natural

resources of the state without providing a corresponding benefit to the state.

(3) If the restoration table is amended, restoration sampling shall commence and proceed

as described in subsection (fM [(e)] of this section, except the stability period shall be for a period of two
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years unless the owner or operator can demonstrate through modeling or other means that a period of less

than two years is appropriate for a demonstration of stablity.

(4) If the request for an amendment of the restoration table values is not granted, the

permittee shall restart restoration efforts.

8331.108. Indenendent Third-Party Exnerts.

(a) If requested by an applicant for a production area authorization submitted after June 15, 2007,

the executive director may use the recommendations from an independent third-party expert regarding the

initial establishment of requirements pertaining to monitoring wells for any area covered by the

application, provided:

(1) the expert meets the qualifications in subsection (b) of this section;

(2) the applicant for the production area authorization pays the cost of the work of the

expert:

(3) the applicant for the production area authorization is not involved in the selection of

the expert or the direction of the work by the expert;
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(4) the recommendations of the independent third-party expert, in the opinion of the

executive director, meet all applicable statutory and regulatory requirements for monitoring wells

authorized under a production area authorization, and

(5) the recommendations of the independent third-party expert, in the opinion of the

executive director, are necessary for the protection of underground sources of drinking water or fresh

water.

(b) In order to be considered for designation as an independent third-party expert, a person must

be either a licensed professional engineer currently authorized to practice engineering in the State of

Texas (unless exempted under the Texas Occupations Code, Chapter 1001, Subchapter B), or a licensed

professional geoscientist currently authorized to practice geoscience in the State of Texas (unless

exempted under Texas Occupations Code, §1002.252). In determining Whether to designate a person as

an independent third-party expert, the executive director also will consider the following:

(1) the person's work experience in geology and hydrogeology, in particular the person's

experience in the area of the proposed in situ mining operation:

(2) the person's work experience related to in situ mining of uranium;

(3) the person's current and previous work experience with the applicant,
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(4) the person's current and previous work experience with persons or entities that are in

opposition to in situ uranium mining; and

(5) any other factors that may be relevant to deternine the person's obiectivity regarding

their function as an independent third-party expert.

(c) The executive director will not designate an independent third party expert for the purposes of

subsection (a) of this section unless requested to do so in writing by theapplicant.

(d) If the executive director determines that the recommendations from the designated

independent third-party expert meet the requirements for the initial establishment of monitor wells in

accordance with §331.103 of this title (relating to Production Area Monitor Wells), those

recommendations will be incorporated into the production area authorization, and, in accordance with

§55.201 (i)(11)(B) of this title (relating to Requests for Reconsideration or Contested Case Hearing), in

regards to the initial establishment of monitoring wells for the area covered by the requested

authorization, no opportunity for a contested case hearing will exist.

(e) If the executive director determines that the recommendations from the designated

independent third-party expert do ndt meet the requirements for the initial establishment of monitor wells

in accoidance 0331.103 of this title, either in whole or in part, the application for a production area

authorization will be subject to opportunity for contested casehearing, regardless of subsequent changes

to the application.
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(f) Any person may request to be considered an independent third-party expert under this section

by submitting information to the executive director to demonstrate qualifications under this section.

(g) The use of an independent third-party expert qualified and approved under this section does

not constitute the applicant's selection of the expert under subsection (a)(3) of this section.

(h) A person providing an independent third-party recommendation under this section shall not

be an employee of the commission.

§331.109. Cost Estimates for Financial Assurance.

(a) Each production area authorization must establish the amount of financial assurance for

aquifer restoration of the production area based upon cost estimates provided under §331.143 of this title

(relating to Cost Estimate for Plugging and Abandonment and Aquifer Restoration) approved by the

executive director.

(b) Each area permit or production area authorization must establish the amount of financial

assurance for plugging and abandonment of the injection wells, production wells, recovery wells, monitor

wells, and baseline wells of the permit area or production area based upon cost estimates provided under

U331.143 of this title aDDroved by the executive director.
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SUBCHAPTER I: FINANCIAL RESPONSIBILITY

§331.143

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is also proposed under

TWC, §27.019, which requires the commission to adopt rules reasonably required for the performance

of duties and functions under the Injection Well Act; and §27.0513, which requires the commission to

establish rules for procedural, application and technical requirements for production area

authorizations.

The proposed amendment implements Senate Bill 1604 and House Bill 3838, 80th Legislature, 2007;

and TWC, §27.023 and §27.0513.

§331.143. Cost Estimate for Plugging and Abandonment and Aquifer Restoration.

(a) The owner or operator must prepare a written estimate, in current dollars, of the cost of:

[plugging the well in accordance with the plugging and abandonment plan as specified in this chapter.

The plugging and abandonment cost estimate must equal the cost of plugging and abandonment at the

point in the facility's operating. life when the extent and manner of its operation would make plugging

and abandonment the most expensive, as indicated by its plugging and abandonment plan-]
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(1) plugging the well(s) in accordance with the plugging and, abandonment plan as

specified in this chapter; and

(2) aquifer restoration for each production area authorization.

(b) Cost Estimates.

(1) The cost, estimates required under subsection (a)(1) of this section must equal the cost

of plugging and abandonment at the point in the facility's operating life when the extent and manner of its

operation would make plugging and'abandonment the most expensive, as indicated by its plugging and

abandonment.plan.

(2) The cost estimate required under subsection (a)(2) of this section must equal the cost

of aquifer restoration at the point in the facility's operating life when the extent and manner of its

operation would make aquifer restoration most expensive.

(c) [(b)] During the operating life of the facility, the owner or operator must keep at the facility

the latest cost estimates for plugging and abandonment and for aquifer restoration [cost estimate] prepared

in accordance with subsection (a) of this section.

(d) On or before December 31st of each year, the owner or operator shall review and update as

necessary the written estimate of the cost of plugging all wells to account for changes in costs exclusive

of the inflation adjustment required under 037.131 of this title (relating to Annual Inflation Adjustments
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to Closure Cost Estimates). This update shall be submitted to the executive director no later than January

31 st of each year.



Texas Commission on Environmental Quality Page 105
Chapter 331 - Underground Injection Control
Rule Project No. 2007-029-336-PR

SUBCHAPTER M: REQUIREMENTS FOR EXISTING WELLS USED FOR

DEVELOPMENT OF CLASS III UIC WELL APPLICATIONS

H331.220 - 331.225

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC), §5.103, concerning Rules, and

§5.105, concerning General Policy, which authorize the commission to adopt rules necessary to carry

out its powers and duties under the TWC and other laws of the state. The new sections are also

proposed under TWC, §27.019, which requires the commission to adopt rules reasonably required for

the performance of duties and functions under the Injection Well Act; and §27.0513, which requires the

commission to establish rules for procedural, application and technical requirements for production area

authorizations.

The proposed new sections implement Senate Bill 1604 and House Bill 3838, 80th Legislature, 2007;

and TWC, §27.023 and §27.0513.

0331.220. Applicability.

The requirements of this subchapter apply to wells used to obtain information for the

development of an application for a Class III injection well area permit for in situ mining of uranium.

§331.221. Registration of Wells.
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(a) All wells described in §331.220 of this title (relating to Applicability) that are completed

prior to submission of an application for a Class III injection well area permit must be registered within

30 days of completion and prior to submission of such an application. All wells described in §331.220 of

this title that are completed after submission of such an application must be registered within 30 days of

well completion.

(b) Registration of wells described in §331.220 of this title shall be completed on forms provided

by the executive director. The owner or operator of any well to be registered shall provide the following

information for each well:

(1) a unique, site-specific, designation for the well;

(2) the location of the well on a map;

(3) latitude and longitude of the well, with datum specified;

(4) the depth of the well;

(5) construction- comtnletion and casing information on the well:

(6) the identification of the operator of the well;

(7) the identification of the landowner for the property on which the well is located:
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(8) water level datzr, and

(9) identification of the groundwater conservation district in which the well is located, if

applicable.

(c) The owner or operator of a well registered under this subchapter must maintain mechanical

integrity of the well. A well registered under this subchapter shall be cased and cemented so as to not

cause or allow the movement of fluid that would result in the pollution of an underground source of

drinking water or fresh water. No injection may be authorized into a well registered under this

subchapter.

(d) Any well, registered in accordance with the requirements of this subchapter, that is not

subsequently authorized under a Class III injection well area permit in accordance with §331.222 of this

title shall, immediately upon permit issuance, be plugged and abandoned in a manner that prohibits the

movement of fluids into underground sources of drinking water or fresh water. Within 30 days of

completion of plugging and abandonment, the owner or operator shall submit a certification to the

executive director that the well has been plugged and abandoned in accordance with the requirements of

this subsection.

(e) The registration of a well under this subchapter is not subject to the commission permitting,

public notice, and hearing requirements, until such time as it is converted to a Class III well in accordance

with V331.222 of this title.
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§331.222. Conversion of Registered Wells to Class III Wells.

If a well registered under this subchapter is authorized undera Class III injection well area

permit, the registration status for the well ceases and the well is subject to all applicable commission

rules, including those regarding permitting, public notice, and hearing requirements. At such time a

registered well is authorized under a Class III injection well area permit, the permittee shall submit a

request to the executive director that the well be removed from the list of registered wells.

§331.223. Sharing of Data.

(a) After a person developing an application for a Class III injection well area permit has

identified a permit boundary, that person shall determine if the permit boundary is within the area of a

groundwater conservation district. If the proposed permit boundary is within the area of a groundwater

conservation district, either wholly or in part,.the person shall provide to the district:

(1) information regarding wells not recorded in the public record when such wells are

encountered by that person during the development of the permit application. Information to be provided

to the groundwater conservation district shall include the location and ownership of the well, and any

other available information for the well, including but not limited to depth, completion method,

completion interval, water quality information, and lift method;

(2) a map with the locations of all wells that are recorded in the public record and that

are inside the proposed permit area and within one-quarter mile of the proposed permit area;
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(3) pre-mining water quality information collected from wells registered in accordance

with §331.221 of this title (relating to Registration of Wells);

(4) the amount of water produced each month from each registered well; and

(5) a record of strata as described in §331.224 of this title (relating to Record of Strata)

for each registered well, except for information considered confidential in accordance with Natural

Resource Code, § 131.048.

(b) After receipt of the final information described by subsection (a) of this section to perform

standard quality and assurance procedures, the owner or operator of a registered well may not take more

than 90 days to submit the information to the groundwater conservation district.

§331.224. Record of Strata.

The executive director may require a person receiving a Class III well permit or production area

authorization to maintain and provide, upon request, complete and accurate records of the depth,

thickness, and character of the strata penetrated in drilling an injection well, monitoring well, or

production well.

V331.225. Geophysical or Drillin2 Lo2.
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If an existin2 well is to be converted to an injection well, monitoring well, or production well, the

commission may require the applicant to provide a geophysical log or a drilling log of the existing well.
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The Texas Commission on Environmental Quality (commission) proposes amendments to §§336.1,

336.101, 336.103, 336.105, 336.107, 336.1105, 336.1109, 336.1113, 336.1125, and 336.1235. The

commission also proposes new §§336.114, 336.208, 336.210, 336.1301, 336.1303, 336.1305, 336.1307,

336.1309, 336.1311, 336.1313, 336.1315, and 336.1317.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED RULES

The changes proposed to this chapter are part of a larger proposal to revise the commission's radiation

control and underground injection control (UIC) rules. The purpose of this rulemaking is to implement

the remaining portions of Senate Bill (SB) 1604, 80th Legislature, 2007, its amendments to Texas Health

and Safety Code (THSC), Chapter 401 (also known as the Texas Radiation Control Act (TRCA)), and

House Bill (HB) 3838, 80th Legislature, 2007, and HB 1567, 78th Legislature, 2003. This proposed

rulemaking intends to incorporate new provisions for notice and contested case hearing opportunities

related to Production Area Authorizations and UIC Area Permits, financial qualification review revisions,

and new state fees on gross receipts associated with the radioactive waste disposal. HB 3838 specifically

addresses the period between uranium exploration, which is regulated by the Railroad Commission of

Texas (RRC), and permitting and licensing of in situ uranium mining, which is regulated by TCEQ. HIB

3838 requires TCEQ to establish a registration program for exploration wells permitted by the RRC that

are used for development of the UIC area permit application and the license application. HIB 1567

requires the commission to adopt rules that establish fees for the disposal of low-level radioactive waste

pursuant to the Texas Low-Level Radioactive Waste Disposal Compact. In response to a previous

petition for rulemaking, the commission has also directed staff to review, seek stakeholder input on, and

recommend revision of commission rules related to in situ uranium recovery. The proposed amendments

to Chapter 336 establish the qualifications and duties of the radiation safety officer (RSO) and establish
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requirements for emergency plans for responding to releases, establish application fees for radioactive

materials licenses, establish fees for the disposal of low-level radioactive waste, and clarify requirements

that apply to source material recovery and by-product disposal.

Corresponding rulemaking is published in this issue of the Texas Register concerning 30 TAC Chapters

37, 39; 55, 305, and 331.

SECTION BY SECTION DISCUSSION

The commission proposes an amendment to §336.1 to correct typographical errors.

The commission proposes an amendment to §336.101(a) to include fees for commercial disposal of

radioactive material, including fees for compact waste disposal as provided in THSC, §401.245. The

commission also proposes to amend §336.101(b)(2) to spell out the acronym CFR.

The commission proposes revisions to establish various application fees for amendment and renewal of

licenses under Chapter 336. The current rules do not address the applicable fee for all types of

applications under Chapter 336. Under THSC, §401.301 and §401.412, the commission may assess and

collect a fee for each application in an amount sufficient to recover reasonable costs to administer its

authority under THSC, Chapter 401.

The commission proposes §336.103(d) to establish an application fee of $50,000 for a major amendment

of a license issued under Chapter 336, Subchapter H, Licensing Requirements for Near-Surface Land

Disposal of Low-Level Radioactive Waste. The executive director of the commission determined that
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this application fee amount was sufficient to recover the cost to administer a major amendment of a

license under Subchapter H.

The commission proposes §336.103(e) to establish an application fee of $300,000 for renewal of a license

issued under Subchapter H. The executive director of the commission determined that this application fee

amount was sufficient to recover the cost to administer the renewal of a license under Subchapter H.

The commission proposes §336.103(f) to implement THSC, §401.2445, which requires a compact waste

disposal facility license holder to remit to the commission 5% of the gross receipts from compact waste

received at the compact waste disposal facility and any federal facility waste received at the federal

facility waste disposal facility. Payments should be made within 30 days of the end of each quarter.

The commission proposes §336.103(g) to implement THSC, §401.244, which requires compact waste

disposal facility license holder to remit directly to the host county 5% of the gross receipts from compact

waste received at the compact waste disposal facility and any federal facility waste received at the federal

facility waste disposal facility.

The commission proposes an amendment to §336.105(c) to establish an application fee of $10,000 for

major amendment of a license issued under Chapter 336, Subchapter L, Licensing of Source Material

Recovery and By-Product Material Disposal Facilities, and Subchapter M, Licensing of Radioactive

Substances Processing and Storage Facilities. The executive director of the commission determined that
\

this application fee amount was sufficient to recover the cost to administer a major amendment of a

license under Subchapter L.
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The commission proposes an amendment to §336.105(d) to establish an application fee of $35,000 for

renewal of a license issued under Subchapters L and M. The executive director of the commission

determined that this application fee amount was' sufficient to recover the cost to administer the renewal of

a license under Subchapters L and M.

The commission proposes an amendment to §336.105(e) to reference the applicable fee schedules for

holders of licenses issued under Subchapters L and M, upon permanent cessation of all disposal activities

and approval of the final decommissioning plan. The executive director of the commission determined

that the current applicable fee schedules were appropriate for those licenses under Subchapters L and M

to recover the administrative cost.

The commission proposes an amendment to §336.105(f) to implement THSC, §401.301(f) to provide for

cost recovery for any application for a license issued under Chapter 336.

The commission proposes §336.105(h) to provide an additional 5% annual fee assessed under

§336.105(b) to be deposited to the perpetual care account. This provision is proposed to implement

THSC, §401.301(d).

The commission proposes §336.105(i) to implement THSC, §401.271(1), which requires the holder of a

license authorizing disposal of a radioactive substance from other persons to remit to the commission 5%

of the holder's gross receipts received from disposal operations under a license. The Comptroller's office

requested the commission collect the 5% of the holder's gross receipts and deposit it into .the General

Revenue account.
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The commission proposes §336.105(j) to implement THSC, §401.271(2), which requires the holder of a

license authorizing'disposal of a radioactive substance from other persons to remit directly to the host

county 5% of the gross receipts. The remission to the host county under this subsection does not apply to

disposal of low-level radioactive waste, neither compact waste nor federal facility waste.

)

The commission proposes an amendment to §336.107(a) to require that payment for fees shall be due on

or before October 31 st of each year. Section 336.107(b) is proposed to be amended to provide that annual

fees may be prorated for a period less than 12 months to accommodate the due date established in

§336.107(a).

The commission proposes new §336.114 to implement THSC, §401.302, which requires an annual fee

from the operator of each nuclear reactor or other fixed nuclear facility in the state that uses special

nuclear material. The amount of fees collected may not exceed the actual expenses that arise from

emergency planning and implementation and environmental surveillance activities.

The commission proposes new §336.208-to include language for RSO qualifications and duties. This

language is copied directly over from 25 TAC §289.202 and was inadvertently left out in the Phase I

Rulemaking (Rule Project Number 2007-028-336-PR).

The commission proposes new §336.210 to include language for emergency plans. This language is

copied directly over from 25 TAC §289.202 and was inadvertently left out in the Phase I Rulemaking.
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The commission proposes an amendment to §336.1105 to clarify the definitions of "Surface

Impoundments" and "Uranium Recovery"; adding definitions for "By-Product Material Disposal Cell,"

"By-Product Material Pond," "In situ leach," and "In-situ recovery"; modifying and adding language to

the definition of "Operation"; and adding definitions for "Reclamation" and "Restoration." These changes

are made in an effort to clearly differentiate between conventional and in situ uranium recovery and to

clarify reclamation and restoration which are decommissioning activities.

The commission proposes an amendment to §336.1109 to eliminate the language for RSO qualifications

and refer to §336.208 for that information. This allows the consolidation of RSO requirements to one

section in the regulations.

The commission proposes an amendment to §336.1113 by adding new paragraph (4) to require

submission of written reports after certain spills or releases. This change ensures that the licensee reports

on a spilland includes information about location, cause, corrective steps, and schedule for remediation.

The commission proposes an amendment to §336.1125 by replacing the terms "financial security" to

"financial assurance," and "security arrangements" to "financial assurance mechanism." These proposed

changes would ensure that they are consistent with the terminology used in Chapter 37, Financial

Assurance. The commission also proposes an amendment to §336.1125 by adding the phrase, "injection

of mining fluid into a production area" to the actions that are prohibited before the establishment of

financial assurance mechanism and adding language that would require the licensee or applicant to

calculate restoration financial assurance amount using certain data. This proposed change would ensure
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against possibly unsecured contamination events and ensuring that the licensee uses the correct data when

calculating financial security for restoration.

The commission proposes §336.1125(d) - (i) to establish requirements for financial assurance,

implementing the Texas Department of State Health Services' (Department) provisions in 25 TAC

§289.260(m). The commission proposes these new subsections to provide that financial assurance

mechanisms submitted to comply with the requirements of Subchapter L must meet the requirements of

Chapter 37, Subchapter T. The commission's financial assurance requirements are consolidated in

Chapter 37 and establish specific requirements for the type of financial 'assurance mechanisms and the

wording for specific financial assurance instruments. Proposed subsection (i) provides that existing

licenses must submit new financial assurance mechanisms to comply with the requirements of Subchapter

L and the requirements of Chapter 37, Subchapter T by June 1, 2009. The commission believes that this

provides a suitable amount of time for licensees to make arrangements for submission of financial

assurance mechanisms that are in compliance with commission requirements.

The commission proposes an amendment to §336.1235 to establish financial assurance requirements for

facilities licensed under Subchapter M. Decommissioning and financial assurance for facilities licensed

under Subchapter M are required under the provisions of Chapter 336, Subchapter G, Decommissioning

Standards. Financial assurance mechanisms must be provided in accordance with Chapter 37, Subchapter

T, Financial Assurance for Radioactive Substances and Aquifer. Restoration. New licenses must provide

acceptable financial assurance 60 days prior to receipt or possession of radioactive substances. Existing

licensees authorized by the Department must submit new financial assurance mechanisms in favor of the

commission by June 1, 2009. In addition, once financial assurance is established, a licensee must provide
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a cost estimate report annually to allow review of cost estimates for decommissioning and submit

additional financial assurance to reflect any increase in the cost estimate.

The commission proposes new Subchapter N to establish fees for low-level radioactive waste disposal.

The primary purpose of the proposed rulemaking is to implement HB 1567, 78th Legislature, 2003, SB

1604, 80th Legislature, 2007, and its amendments to THSC, Chapter 401, also known as the Texas

Radiation Control Act.

The commission proposes new §336.1.301 to establish the procedures the commission will use to

determine the rates charged by the Texas Low-Level Radioactive Waste Disposal Compact.

The commission proposes new §336.1303 to establish definitions for Subchapter N. Section 336.1303

implements THSC, §401.246(b). The following definitions are consistent with the terms used by the

Public Utility Commission of Texas under Texas Utilities Code, §§36.051, 36.052, and 36.053: capital

investment, compact, compact waste, compact waste disposal facility, extraordinary volume,

extraordinary volume adjustment, generator, gross receipts, inflation adjustment, licensee, maximum

disposal rate, reasonable rate of return, relative hazard, revenue requirement, and volume adjustment.

The commission proposes new §336.1305 to implement the commission's jurisdiction to establish rates

charged by the compact waste disposal license holder in accordance with THSC, §401.245(b).
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The commission proposes new §336.1305(a) to provide that in establishing the rates, the commission

ensures they are fair, just, reasonable, and sufficient. This provision is proposed to comply with THSC,

§§401.245, 401.246, and 401.247.

The commission proposes new §336.1305(b) to provide methods by which the commission may arrive at

the objective of prescribing and authorizing fair, just, reasonable, and sufficient rates. This provision is

proposed to implement THSC, §401.246(b).

The commission proposes new §336.1305(c) to provide that the commission may refer a request for a

contested case hearing to the State Office Administrative Hearings on the establishment of a rate under

Subchapter N. This provision is proposed to implement THSC, §401.245.

The commission proposes new §336.1305(d) to provide that the commission holds audit authority over

the licensee in pursuant to THSC, §401.272.

The commission proposes new §336.1305(e) to provide that the commission shall establish, by rule, the

maximum disposal rate and schedule. This provision is proposed to implement THSC, §401.245.

The commission proposes new §336.1305(f) to provide'that the commission may delegate the authority to

establish the rate under Subchapter N to the executive director if the application is not contested. This

provision is proposed to implement THSC, §401.245.
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The commission proposes new §336.1305(g) to provide that the executive director may initiate revision to

the maximum disposal rate When there is good cause, subject to notice and opportunity for a contested

case hearing. This provision is proposed to implement THSC, §401.245.

The commission proposes new §336.1307, which provides the commission to adopt a maximum disposal

rate based on certain factors and ensure that the maximum disposal rate is sufficient to cover certain

factors. This provision is proposed to implement THSC, §401.246.

The commission proposes new §336.13.07(1), which the maximum disposal rate be sufficient to allow the

licensee to recover the operating and maintaining the compact waste disposal facility with a reasonable

profit. This provision is proposed to implement THSC, §401.246(a)(1).

The commission proposes new §336.1307(2), which the maximum disposal rate is sufficient to provide

for the future costs of decommissioning, closing, and post-closure maintenance and surveillance of the

facility. This provision is proposed to implement THSC, §401.246(a)(2).

The commission proposes new §336.1307(3) establishing the maximum disposal rate is sufficient to

provide for an amount to fund local public projects as required under THSC, §401.244. This provision is

proposed to implement THSC, §401.246(a)(3).

The commission proposes new §336.1307(4) establishing the maximum disposal rate is sufficient to

provide for a reasonable rate of return on capital investment in the compact waste disposal facility. This

provision is proposed to implement THSC, §401.246(a)(4).
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The commission proposes new §336.1307(5) establishing the maximum disposal rate is sufficient to

provide for an amount necessary to pay all the fees required by rule or statute, financial assurance for the

facility, and reimburse the commission for the resident inspectors as required under THSC, §401.206.

This provision is proposed to implement THSC, §401.246(a)(5).

The commission proposes new §336.1309 to establish the procedures for filing a rate application package

by the licensee. The commission proposes new §336.1309(a) to provide that the licensee shall file an

application with the commission to establish an initial maximum disposal rate. The application for the

initial maximum disposal rate will include all the required documents, and the licensee's revenue

requirements. The application will consider all five factors as specified in §336.1307. This provision is

proposed to implement THSC, §401.245.

The commission proposes §336.1309(a)(1) to provide that the licensee shall submit a rate filing

application package in accordance with the application prescribed by the executive director. This

provision is proposed to implement THSC, §401.245.

The commission proposes new §336.1309(a)(2) to provide that the executive director shall review the

application and recommend a maximum disposal rate to the commission for approval. It will also allow

the executive director to request additional information during review process. This provision is proposed

to implement THSC, §401.245.
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The commission proposes new §336.1309(a)(3) which provides the licensee shall notify all known

customers that will ship or deliver waste to the facility that will submit an application for the initial

maximum disposal rate. The notice will be provided by any method directed by the executive director.

The executive director shall maintain a website available to the public to monitor the status of the

application. This provision is proposed to implement THSC, §401.245.

The commission proposes new §336.1309(b) to provide that the commission will establish the initial

maximum disposal rate after the notices in §336.1309(c) of this section and the opportunity for a

contested case hearing have been made. This will ensure that the generators and those affected by this

subchapter are given an opportunity to request for a contested case hearing from the commission. This

provision is proposed to implement THSC, §401.245.

The commission proposes new §336.1309(c), which provides the commission shall deternmine the factors

necessary to calculate the inflation, volume, and extraordinary volume adjustments. This provision is

proposed to implement THSC, §401.245.

The commission proposes new §336.1311 to establish the procedures for determining maximum disposal

rates to comply with THSC, §§401.245, 401.246 and 401.247 and to be consistent with the process used

by the Public Utility Commission of Texas under the Texas Utilities Code, §§36.051, 36.052, and 36.053.

The commission proposes new §336.1311 (a), which provides the procedure for determining the

maximum disposal rates that a licensee may charge generators. This provision is proposed to implement
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THSC, §§401.245, 401.246 and 401.247 and to be consistent with the process used by the Public Utility

Commission of Texas under the Texas Utilities Code, §§36.051, 36.052, and 36.053.

The commission proposes new §336.1311 (b), which establishes that initially, the maximum disposal rate

shall be the initial rates established pursuant to §336.1304. This provision is proposed to implement
I

THSC, §§401.245, 401.246 and 401.247 and to be consistent with the process used by the Public Utility

Commission of Texas under the Texas Utilities Code, §§36.051, 36.052, and 36.053.

The commission proposes new §336.1311 (c), which provides the maximum disposal rates shall be

adjusted in January of each year. This provision is proposed to implement THSC, §§401.245, 401.246

and 401.247 and to be consistent with the process used by the Public Utility Commission of Texas under

the Texas Utilities Code, §§36.051, 36.052, and 36.053.

J

The commission proposes new §336.1311 (d), which establishes procedures for the licensee to file for

revisions to the maximum disposal rates. This provision is proposed to implement THSC, §§401.245,

401.246 and 401.247 and to be consistent with the process used by the Public Utility Commission of

Texas under the Texas Utilities Code, §§36.051, 36.052, and 36.053.

The commission proposes new §336.1311 (e), which establishes that an application for revisions to the

maximum disposal rate must comply with the requirements of §336.1309(a) of Subchapter N. This

provision is proposed to implement THSC, §401.245.
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The commission proposes new §336.1311 (f), which establishes that a licensee must provide notice to its

customers concurrent with the filing of an application for revisions to the maximum disposal rate,

including inflation and volume adjustments. This provision is proposed to implement THSC, §401.245.

The commission proposes new §336.1313 to establish the procedures for determining an extraordinary

volume adjustment. This provision is proposed to implement THSC, §401.245(b) and (c).

The commission proposes new §336.1313(a) to provide a method for establishing the extraordinary

volume adjustment. This provision is proposed to implement THSC, §401.245(b) and (c).

The commission proposes new §336.1313(b) to provide a method for subsequent calculation of the

volume adjustment. This provision is proposed to implement THSC, §401.245(b) and (c).

The commission proposes new §336.1315 to establish the procedures for revenue statements and fees to

implement THSC, §§401.245, 401.246, and 401.247.

The commission proposes new §336.1315(a) for the licensee of a compact waste facility to file the

audited financial statement showing its gross operating revenue for the preceding calendar year for

determination of the waste disposal fee. The executive director of the commission determined that the

audited financial statement showing its gross operating revenue is required to calculate the waste disposal

fee as described in THSC, §401.246(a). The licensee shall also include a validation of payments made in

§336.103(f and (g) of Subchapter B. This provision is proposed to implement THSC, §§401.245,

401.246, and 401.247.



Texas Commission on Environmental Quality Page 15
Chapter 336 - Radioactive Substance Rules
Rule Project No. 2007-029-336-PR

The commission proposes new §336.1315(b) to establish what is an acceptable form of audited financial

statement. It must be prepared in accordance with Generally Acceptable Accounting Principles (GAAP)

and audited by a Certified Public Accounting (CPA) firm. The licensee will also include the Auditor's

Report from the CPA indicating an "unqualified" opinion of the licensee's financial statements. This

provision is proposed to implement THSC,.§§401.245, 401.246, and 401.247.

The commission proposes new §336.1317 to establish the procedures for determining contracted disposal

rates. This provision is proposed to implement THSC, §401.246(b) to be consistent with the process used

by the Public Utility Commission of Texas under the Texas Utilities Code, §§36.051, 36.052, and 36.053.

The commission proposes new §336.1319(a) to allow the licensee to contract with any person to provide

a contract disposal rate that is lower than the maximum disposal rate. This provision is proposed to

implement THSC, §401.246(b) to be consistent with the process used by the Public Utility Commission

of Texas under the Texas Utilities Code, §§36.051, 36.052, and 36.053.

The commission proposes new §336.1319(b) to provide a mechanism for commission approval of a

contract or contract amendment. This provision is proposed to implement THSC, §401.246(b) to be

consistent with the process used by the Public Utility Commission of Texas under the Texas Utilities

Code, §§36.051, 36.052, and 36.053.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERNMENT

Jeff Horvath, Analyst, Strategic Planning and Assessment Section, has determined that for the first five-
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year period the proposed rules are in effect, fiscal implications are anticipated for the agency and other

units of state and local government due to administration or enforcement of the proposed changes to the

Chapter 336 rules. Fiscal implications are also anticipated for regulated entities as a result of the

administration or enforcement of the proposed rule revisions.

The primary purpose of the proposed rules is to implement SB 1604, 80th Legislature, 2007. SB 1604

transfers responsibilities for the regulation and licensing of source material recovery, by-product disposal,

and commercial radioactive substances storage and processing from the Texas Department of State Health

Services (DSHS or Department) to the commission.

This rulemaking effort is the second in a series to implement SB 1604 relating to transfer of certain

regulatory responsibilities for radioactive waste from the Department to the TCEQ. Prior to SB 1604,

DSHS had responsibility for the regulation and oversight of commercial radioactive waste processing and

storage, source material recovery (uranium mining licensing), and by-product material disposal (disposal

of uranium mine and mill tailings and waste) while the TCEQ regulated all other radioactive waste

disposal (low-level radioactive waste and non-oil and gas naturally-occurring radioactive material).

SB 1604 also addresses the process for review of an application for a by-product disposal facility

proposed for Andrews County. In addition, SB 1604 addresses the underground injection control

program for regulation of in situ uranium mining, and a new state fee for the disposal of radioactive waste

other than low-level radioactive waste. This phase also includes rulemaking to implement the provisions

on well registration in HB 3838, 80th Legislature, as well as other considerations.
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The legislature provided TCEQ $200,000 plus the unexpended and un-obligated portions of the

appropriations for the state fiscal biennium beginning September 1, 2005, made to the DSHS for activities

related to the transfer. Legislative appropriations for fiscal year 2008 and fiscal year 2009 relating to the

regulation of radioactive substances, estimated to be $988,771 in fiscal year 2008 and $897,931 in fiscal

year 2009 out of the General Revenue Fund,-and associated Full-Time-Equivalent Positions (estimated to

be 11.0) were to be transferred from the DSHS to the TCEQ. In addition to these amounts, the TCEQ

was also appropriated out of the Waste Management Account Number 549 in Strategy A.2.3, Waste

Management and Permitting, $471,388 in fiscal year 2008 and $460,728 in fiscal year 2009, to be used

for the regulation of radioactive substances. This funding was to come from additional fee revenue the

agency would be collecting for administering these new responsibilities.

The proposed amendments to Chapter 336 establish the qualifications and duties of the RSO and radiation

safety committee, establish requirements for emergency plans for responding to releases, establish

application fees for radioactive materials licenses, establish fees for the disposal of low-level radioactive

waste, and clarify requirements that apply to source material recovery and by-product disposal.

The proposed amendments will result in additional fee revenue for the agency. The proposed rules will

add fee provisions for license renewals and major amendment applications of radioactive material

licenses to reflect the cost of reviewing and processing licensing action requests. Renewals for licenses/

for near-surface land disposal of low-level radioactive waste under Chapter 336, Subchapter H will

increase to $300,000 for the application fee and $50,000 for major amendments. Renewals for licenses of

uranium recovery and by-product material disposal facilities under Chapter 336, Subchapter L, and

radioactive substances processing and storage facilities under Chapter 336, Subchapter M, will increase to
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$35,000 for the application fee with major amendments increasing to $10,000 per application. In

addition, for any application submitted under the authority of Chapter 336, the commission would be

allowed to assess and collect additional fees from the applicant to recover costs. It is not known how

many existing entities will request major amendments to their licenses. Licenses must be renewed on a

ten-year cycle and at this time it is not known how many licensees will renew over the next five years, so

revenue estimates are not available at this time.

Next, the proposed rules would allow the commission to assess and collect an annual fee from the

operator of a nuclear reactor for actual expenses that arise from emergency planning and environmental

surveillance activities. These fees will come from the two nuclear power plants in the state (South Texas

and Comanche Peak) and are estimated to be less than $5,000 per facility per year.

The proposed rules would include other fee provisions. Five percent of the gross receipts from compact

waste received at the compact waste disposal facility, from any federal facility waste received at the

federal facility waste disposal facility, and from a license holder authorized for the disposal of radioactive

substances from other persons would be deposited into the General Revenue Fund. These funds would

not go to the agency.

The proposed rules would provide that 5% of annual fees assessed for licenses issued under Chapter 336,

Subchapters F, G, and K - M be deposited to the Perpetual Care Account. Money and security in this

account may be administered by the commission only for the decontamination, decommissioning,

stabilization, reclamation, maintenance, surveillance, control, storage, and disposal of radioactive

substances for the protection of the public health and safety and the environment. Based upon the amount
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of annual fees received last year, revenue to the account is estimated to be approximately $35,000 each

year.

The proposed rules also provide for the remittance to the host county 5% of the gross receipts from

compact waste received at a compact waste disposal facility, from any federal facility waste received at

the federal facility waste disposal facility and license holders authorized for the disposal of radioactive

substances from other persons. At this time, one county (Andrews)'is expected to be affected by this

provision. Revenue estimates to the county are not available at this time.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five years the proposed rules are in effect, the

public benefit anticipated from the changes seen in the proposed rules will be compliance with state law

and increased efficiency of the regulation of radioactive substance processing, storage and disposal

through consolidation of these activities at one state agency.

The proposed rules will affect companies seeking licenses and permits from the TCEQ for source material

recovery (uranium mining), and for storage, processing, and/or disposal of radioactive material. Program

staff estimates that less than twenty source material recovery companies could be affected and that less

than five radioactive material storage, processing, and disposal companies could be impacted.

Renewals for licenses for near-surface land disposal of low-level radioactive waste under Chapter 336,

Subchapter H will increase to.$300,000 for the application fee and $50,000 for major amendments.

Renewals for licenses of uranium recovery and by-product material disposal facilities under Chapter 336,
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Subchapter L, and radioactive substances processing and storage facilities under Chapter 336, Subchapter

M, will increase to $35,000 for the application fee with major amendments increasing to $10,000 per

application. In addition, for any application submitted under the authority of Chapter 336, the

commission would be allowed to assess and collect additional fees from the applicant to recover costs. It

is not known how many existing entities will request major amendments to their licenses or how many

licensees will choose to renew their licenses over the next five years.

The two nuclear power plants (South Texas and Comanche Peak) in the state will be assessed fees for

actual expenses that arise from emergency planning and environmental surveillance activities. These are

estimated to be less than $5,000 per facility per year.

The proposed rules allow the commission to establish rates to be charged by the compact waste disposal

facility license holder in disposing of Compact Low-Level Radioactive Waste. The proposed rules

require the commission to assure that they are fair, just, reasonable, and sufficient considering the value

of the licensee's leasehold and license interests, the unique nature of its business operations, the licensee's

liability associated with the site, its investment incurred over the term of its operations, and the rate of

return equivalent to that earned by comparable enterprises.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

In general, no adverse fiscal implications are expected for small or micro-businesses as a result of the

proposed rules. Nuclear Sources and Services Inc. is a radioactive waste storage and processing

enterprise which may be a small business. The proposed fee changes would affect them if they seek an

amendment to their current license ($10,000). The proposed changes will also affect them when the ten-
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year renewal period is up for the current license and if they seek a renewal ($35,000), but overall these fee

increases are not anticipated to be significant.

SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS

The commission has reviewed this proposed rulemaking and determined that a small business regulatory

flexibility analysis is not required because the proposed rules do not adversely affect a small or micro-

business in a material way for the first five years that the proposed rules are in effect and the proposed

rules are required by SB 1604.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and determined that a local employment impact

statement is not required because the proposed rules do not adversely affect a local economy in a material

way for the first five years that the proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission proposes the rulemaking action under the regulatory analysis requirements of Texas

Government Code, §2001.0225, and determined that the action is not subject to §2001.0225 because it

does not meet the definition of "a major environmental rule" as defined in the statute. "A major

environmental rule" means a rule, the specific intent of which, is to protect the environment or reduce

risks to human health from environmental exposure and that may adversely affect in a material way the

economy, a sector of the economy, productivity, competition, jobs, the environment, or the public health

and safety of the state or a sector of the state. The proposed rulemaking action amends Chapter 336 for

the regulation of radioactive materials. The proposed rulemaking to Chapter 336 would establish the
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qualifications and duties of the RSO and radiation safety committee, establish requirements for

emergency plans for responding to releases, establish application fees for radioactive materials licenses,

establish fees for the disposal of low-level radioactive waste, and clarify requirements that apply to source

material recovery and by-product disposal. Theproposed rulemaking is not anticipated to adversely

affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the

environment, or the public health and safety of the state or a sector of the state. The proposed rules for

the RSO, radiation safety committee, and emergency plans are requirements that already applied to the

licensing programs at the DSHS, but were inadvertently omitted from the rules transferred from the

department during the Phase 1 rulemaking implementing SB 1604. Additional amendments clarify

requirements in Subchapter L that apply to source material recovery or by-product disposal. While these

proposed rules do address application fees and waste disposal fees, the commission does not anticipate

that the new-fees will adversely affect in a material way the economy, productivity, competition, or jobs

because costs associated with license application fees or waste disposal fees would be passed on to the

various customers of the licensee or waste generators. The proposed rulemaking action also amends

application requirements for these licensing programs in Chapter 305, amends technical requirements for

injection wells and other wells for in situ uranium recovery in Chapter 331, amends financial assurance

requirements in Chapter 37, amends public notice requirements in Chapter 39, and amends public

participation requirements in Chapter 55.

Furthermore, the proposed rulemaking action does not meet any of the four applicability requirements

listed in Texas Government Code, §2001.0225(a). Texas Government Code, §2001.0225 only applies to

a major environmental rule, the result of which is to: 1) exceed a standard set by federal law, unless the

rule is specifically required by state law; 2) exceed an express requirement of state law, unless the rule is
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specifically required by federal law; 3) exceed a requirement of a delegation agreement or contract

.between the state and an agency or representative of the federal government to implement a state and

federal program; or 4) adopt a rule solely under the general powers of the agency instead of under a

specific state law. The proposed rulemaking action does not exceed a standard set by federal law, an

express requirement of state law, a requirement of a delegation agreement, nor does it adopt a rule solely

under the general powers of the agency.

THSC, Chapter 401, authorizes the commission to regulate the disposal of most radioactive substances in

Texas. THSC, §§401.051, 401.103, 401.104, and 401.412 authorize the commission to adopt rules for the

control of sources of radiation and the licensing of the disposal of radioactive substances. In addition, the

State of Texas is an "Agreement State" authorized by the United States. Nuclear Regulatory Commission

(NRC) to administer a radiation control program under the Atomic Energy Act of 1954, as amended

(Atomic Energy Act). The proposed rules are compatible with federal law.

The proposed rules do not exceed an express requirement of state law. THSC, Chapter 401, establishes

general requirements, including requirements for fees, for the licensing and disposal of radioactive

substances, source material recovery, and commercial radioactive substances storage and processing.

THSC, §401.245 requires the commission to adopt compact waste disposal fees by rule. The purpose of

the rulemaking is to implement statutory requirements consistent with recent amendments to THSC,

Chapter 401, as provided in SB 1604 and HB 1567.

The proposed rules are compatible with a requirement of a delegation agreement or contract between the

state and an agency of the federal government. The State of Texas has been designated as an "Agreement
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State" by the NRC under the authority of the Atomic Energy Act. The Atomic Energy Act requires that

the NRC find that the state radiation control program is compatible with the NRC requirements for the

regulation of radioactive materials and is adequate to protect health and safety. Under the Agreement

Between the United States Nuclear Regulatory Commission and the State of Texas for Discontinuance of

Certain Commission Regulatory Authority and Responsibility Within the State Pursuant to Section 274 of

the Atomic Energy Act of 1954, as Amended, NRC requirements must be implemented to maintain a

compatible state program for protection against hazards of radiation. The proposed rules are compatible

with the NRC requirements and the requirements for retaining status as an "Agreement State."

These rules are proposed under specific authority of the THSC, Chapter 401. THSC, §§401.051,

401.103, 401.104, 401.245, and 401.412 authorize the commission to adopt rules for the control of

sources of radiation and the licensing of the disposal of radioactive substances.

Written comments on the draft regulatory impact analysis determination may be submitted to the contact

person at the address listed under the SUBMITTAL OF COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed rules and performed a preliminary assessment under the

Private Real Property Rights Preservation Act, Texas Government Code, Chapter 2007. The

commission's preliminary assessment is that implefnentation of these proposed rules would not constitute

a taking of real property.
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The purpose of these proposed rules is to implement changes to the TRCA required by SB 1604, 80th

Legislature, 2007 and HB 1567, 78th Legislature, 2003 for the licensing of by-product material, recovery

of source material, commercial radioactive substances processing and storage, and low-level radioactive

waste disposal; as well as fee setting for the disposal of low-level radioactive waste The proposed rules to

Chapter 336 would substantially advance this purpose by establishing the requirements for the licenses

that are subject to the transfer of jurisdiction under SB 1604 or changes in HB 1567 and establishing the

rate-setting process for the assessment, of fees for the disposal of low-level radioactive waste under HB

1567.

Promulgation and enforcement of these proposed rules would be neither a statutory nor a constitutional

taking of private real property. The proposed rules do not affect a landowner's rights in private real

property because this rulemaking action does not constitutionally burden, nor restrict or limit, the owner's

right to property and reduce its value by 25% or more beyond which would otherwise exist in the absence

of the regulations. The proposed rules licensing and fee requirements and do not affect real property.

The proposed rules would affect those who chose to conduct licensed radioactive materials activities

under Chapter 336 or those who generate and dispose low-level radioactive. Therefore, the proposed

rules do not affect real property in a manner that is different than would have been affected without these

revisions.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM

The commission reviewed the proposed rules and found that they are neither identified in Coastal

Coordination Act Implementation Rules, 31 TAC §505.11 (b)(2) or (4), nor will they affect any
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action/authorization identified in Coastal Coordination Act Implementation Rules, 31 TAC §505.11 (a)(6).

Therefore, the proposed rules are not subject to the Texas Coastal Management Program.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in Austin on September 16, 2008, at 10:00

a.m. at the Texas Commission on Environmental Quality complex located at 12100 Park 35 Circle in

Building E, Room 201 S. The hearing is structured for the receipt of oral or written comments by

interested persons. Individuals may present oral statements when called upon in order of registration.

Open discussion will not be permitted during the hearing; however, commission staff members will be

available to discuss the proposal 30 minutes prior to the hearing.

Persons who have special communication or other accommodation needs who are planning to attend the

hearing should contact Patricia Duron, Office of Legal Services at (512) 239-6087. Requests should be

made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Patricia Duron, MC 205, Office of Legal Services, Texas

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to (512)

239-4808. Electronic comments may be submitted at: http://www5. tceq.state. tx. us/rules/ecomments/.

File size restrictions may apply to comments being submitted via the eComments system. All comments

should reference Rule Project Number 2007-029-336-PR. The comment period closes September 22,

2008. Copies of the proposed rulemaking can be obtained from the commission's Web site at
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http.'//www. tceq.state. tx. us/nav/rules/propose adopt.html. For further information, please contact Susan

Jablonski, Director, Radioactive Materials Division, (512) 239-6466.5
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SUBCHAPTER A: GENERAL PROVISIONS

§336.1

STATUTORY AUTHORITY

The amendmentis proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is also proposed under

Texas Health and Safety Code (THSC), Chapter 401, concerning Radioactive Materials and Other

Sources of Radiation (also known as the Texas Radiation Control Act); §401.011, concerning Radiation

Control Agency, which authorizes the commission to regulate and license the disposal of radioactive

substances, the processing or storage of low-level radioactive waste or naturally occurring radioactive

material, the recovery or processing of source material, and the processing of by-product material;

§401.051, concerning Adoption of Rules and Guidelines, which authorizes the commission to adopt rules

and guidelines relating to control of sources of radiation; §401.103, concerning Rules and Guidelines for

Licensing and Registration, which authorizes the commission to adopt rules and guidelines that provide

for licensing and registration for the control of sources of radiation; §401.104, concerning Licensing and

Registration rules, which requires the commission to provide rules for licensing for the disposal of

radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive Waste Disposal,

which authorizes the commission to regulate commercial processing and disposal of low-level radioactive

waste; §401.262, concerning Management of Certain By-Product Material, which provides the

commission authority to regulate by-product storage and processing facilities; and §401.412, concerning

Commission Licensing Authority, which authorizes the commission to issue licenses for the disposal of

radioactive substances.
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The proposed amendment implements SB 1604, 80th Legislature, 200,7; THSC, §§401.01l, 401.051,

401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625.

§336.1. Scope and General Provisions.

(a) Except as otherwise specifically provided, the rules in this chapter apply to all persons who

dispose of radioactive substances; all persons who recover or process source material; and all persons

who receive radioactive substances from other persons for storage or processing.

(1) However, nothing in these rules shall apply to any person to the extent that person is

subject to regulation by the United States Nuclear Regulatory Commission (NRC) or to radioactive

material in the possession of federal agencies.

(2) Any United States Department of Energy contractor or subcontractor or any NRC

contractor or subcontractor of the following categories operating within the state, is exempt from the rules

in this chapter, with the exception of any applicable fee set forth in Subchapter B of this chapter (relating

to Radioactive Substance Fees), to the extent that such contractor or subcontractor under his contract

receives, possesses, uses, transfers, or acquires sources of radiation:

(A) prime contractors performing work for the United States Department of

Energy at a United States government-owned or controlled site, including the transportation of radioactive

material to or from the site and the performance of contract services during temporary interruptions of

transportation;
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(B) prime contractors of the United States Department of Energy performing

research in or development, manufacture, storage, testing, or transportation of atomic weapons or

components thereof,

(C) prime contractors of the United States Department of Energy using or

operating nuclear reactors or other nuclear devices'in a United States goVernment-owned vehicle or

vessel; and

(D) any other prime contractor or subcontractor of the United States Department

of Energy or the NRC when the state and the NRC jointly determine that:

(i) the exemption of the prime contractor or subcontractor is authorized

by law; and

(ii) under the terms of the contract or subcontract, there is adequate

assurance that the work thereunder can be accomplished without undue risk to the public health and safety

or the environment.

(3) Radioactive material that is physically received from the federal government by a

non-federal facility is subject to state jurisdiction except as provided in paragraph (2) of this subsection.

(4) The rules of this chapter do not apply to transportation of radioactive materials. This

provision does not exempt a transporter from other applicable requirements.
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(5) The rules in this chapter do not apply to the disposal of radiation machines as defined

in this subchapter or electronic devices that produce non-ionizing radiation.

(b) Regulation by the State of Texas of source material, by-product material, and special nuclear

material in quantities not sufficient to form a critical mass is subject to the provisions of the agreement

between the State of Texas and the NRC and to 10 Code of Federal Regulations Part 150 (10 CFR Part

150) (Exemptions and Continued Regulatory Authority in Agreement States and in Offshore Waters

Under Section 274). (A copy of the Texas agreement, "Articles of Agreement between the United States

Nuclear Regulatory Commission and the State of Texas for Discontinuance of Certain Commission

Regulatory Authority and Responsibility Within the State Pursuant to Section 274 of the Atomic Energy

Act of 1954, as Amended" (Agreement), may be obtained from this commission.) Under the Agreement

and 10 CFR Part 150, the NRC retains certain regulatory authorities over source material, by-product

material, and special nuclear material in the State of Texas. Persons in the State of Texas are not exempt

from the regulatory requirements of the NRC with respect to these retained authorities.

(c) No person may receive, possess, use, transfer, or dispose of radioactive material, which is

subject to the rules in this chapter, in such a manner that the standards for protection against radiation

prescribed in these rules are exceeded.

(d) Each person licensed by the commission under this chapter shall confine possession, use, and

disposal of licensed radioactive material to the locations and purposes authorized in the license.
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(e) No person may cause or allow the release of radioactive material, which is subject to the rules

in this chapter, to the environment in violation of this chapter or of any rule, license, or order of the Texas

Commission on Environmental Quality (commission).

(f) No person shall:

(1) dispose of low-level radioactive waste on site, except as authorized under

§336.501(b) of this title (relating to Scope and General Provisions);

(2) receive low-level radioactive waste from other persons for the purpose of disposal,

except for a person specifically licensed for the disposal of low-level radioactive waste;

(3) dispose of radioactive materials other than low-level radioactive waste, except for

diffuse naturally occurring radioactive material waste having concentrations of less than 2,000 [2000]

picocuries (PCi/G) radium-226 or radium-228;

(4) dispose of radioactive materials from other per'sons other than low-level radioactive

waste, except for naturally occurring radioactive material waste in accordance with Subchapter K of this

chapter (relating to Commercial Disposal of Naturally Occurring Radioactive Material Waste from Public

Water Systems);

(5) recover or process source material, except in accordance with Subchapter L of this

chapter (relating to Licensing of Source Material Recovery and By-Product Material Disposal Facilities);
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(6) store, process, or dispose of by-product material, except in accordance with

Subchapter L of this chapter; or

(7) receive radioactive substances from other persons for storage or processing, except in

accordance with Subchapter M of this chapter (relating to Licensing of Radioactive Substances

Processing and Storage Facilities).

(g) For the purpose of this chapter, any time the term "low-level radioactive waste" is used, the

provision also applies to accelerator-produced radioactive material.
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SUBCHAPTER B: RADIOACTIVE SUBSTANCE FEES

§§336.101,336.103, 336.105, 336.107, and 336.114

STATUTORY AUTHORITY

The amendments and new section are proposed under Texas Water Code (TWC), §5.103, concerning

Rules, and §5.105,,concerning General Policy, which authorize the commission to adopt rules necessary

to carry out its powers and duties under the TWC and other laws of the state. The amendments and new

section are also proposed under Texas Health and Safety Code (THSC), Chapter 401, concerning

Radioactive Materials and Other Sources of Radiation (also known as the Texas Radiation Control Act);

§401.011, concerning Radiation Control Agency, which authorizes the commission to regulate and

license the disposal of radioactive substances, the processing or storage of low-level radioactive waste or

naturally occurring radioactive material, the recovery or processing of source material, and the processing

of by-product material; §401.05 1, concerning Adoption of Rules and Guidelines, which authorizes the

commission to adopt rules and guidelines relating to control of sources of radiation; §401.103, concerning

Rules and Guidelines for Licensing and Registration, whichauthorizes the commission to adopt rules and

guidelines that provide for licensing and registration for the control of sources of radiation; §401.104,

concerning Licensing and Registration rules, which requires the commission to provide rules for licensing

for the disposal of radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive

Waste Disposal, which authorizes the commission to regulate commercial processing and disposal of low-

level radioactive waste; §401.262, concerning Management of Certain By-Product Material, which

provides the commission authority to regulate by-product storage and processing facilities; and §401.412,

concerning Commission Licensing Authority, which authorizes the commission to issue licenses for the

disposal of radioactive substances.
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The proposed amendments and new section implement SB 1604, 80th Legislature, 2007; THSC,

§§401.011, 401.051, 401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625.

§336.101. Purpose and Scope.

(a) This subchapter establishes fees for licensing, commercial disposal, emergency response

activities including training, and other regulatory services and provides for their payment.

(b) Except as otherwise specifically provided, thissubchapter applies to any person who is:

(1) an applicant for or holder of a radioactive material license issued under this chapter;

or

(2) the holder of a fixed nuclear facility construction permit or operating license issued

by the United States Nuclear Regulatory Commission under 10 Code of Federal Regulations [CFR] Part

50 (Domestic Licensing of Production and Utilization Facilities); or

(3) the operator of any other fixed nuclear facility.

§336.103. Schedule of Fees for Subchapter H Licenses.

(a) An application for a low-level radioactive waste disposal site license under Subchapter H of

this chapter (relating to Licensing Requirements for Near-Surface Land Disposal of Low-Level
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Radioactive Waste) shall be accompanied by a nonrefundable application processing fee of $500,000. If

the commission's costs in processing an application under Subchapter H of this chapter [(relating to

Licensing Requirements for Near-Surface Land Disposal of Low-Level Radioactive Waste)] exceed the

.$500,000 application processing fee, the commission may assess and collect additional fees from the

applicant to recover the costs. Recoverable costs include costs incurred by the commission for

administrative review, technical review, and hearings associated with the application.

(b) An applicant shall submit an annual fee for the actual costs incurred by the commission for

hearings associated with an application for a low-level radioactive waste disposal site under Subchapter H

of this chapter. The executive director shall send an invoice for the amount of the costs incurred during

the period September 1 through August 31 of each year. Payment shall be made within 30 days following

the date of the invoice.

(c) A holder of a license for a low-level radioactive waste disposal site issued under Subchapter

H of this chapter shall submit an annual license fee for the services received. This fee shall recover for the

state the actual expenses arising from the regulatory activities associated with the license. This fee shall

include reimbursement for the salary and other expenses of the resident inspectors as provided by

§336.743 of this title (relating to Resident Inspector). The executive director shall send an invoice for the

amount of the costs incurred during the period September 1 through August 31 of each year. Payment

shall be made within 30 days following the date of the invoice.

(d) An application for a major amendment of a license issued under Subchapter H of this chapter

must be accompanied by an application fee of $50,000.
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(e) An application for renewal of a license issued under Subchapter H of this chapter must be

accompanied by an application fee of $300,000.

(f) The compact waste disposal facility license holder shall remit to the commission 5% of the

gross receipts from compact waste received at the compact waste disposal facility and any federal facility

waste received at the federal facility waste disposal facility. Payment shall be made within 30 days of the

end of each quarter. The end of each quarter is the last day of the months of November, February, May,

and August.

(g) The compact waste disposal facility license holder shall remit directly to the host county 5%

of the gross receipts from compact waste received at the compact waste disposal facility and any federal

facility waste received at the federal facility waste disposal facility as required in Texas Health and Safety

Code, §401.244. Payment shall be made within 30 days of the end of each quarter. The end of each

quarter is the last day of the months of November, February, May, and August.

§336.105. Schedule of Fees for Other Licenses.

(a) Each application for a license under Subchapter F of this chapter (relating to Licensing of

Alternative Methods of Disposal of Radioactive Material), Subchapter G of this chapter (relating to

Decommissioning Standards), Subchapter K of this chapter (relating to Commercial Disposal of Naturally

Occurring Radioactive Material Waste from Public Water Systems), Subchapter L of this chapter (relating

to Licensing of Source Material Recovery and By-product Material Disposal Facilities), or Subchapter M
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of this chapter (relating to Licensing of Radioactive Substances Processing and Storage Facilities) must

be accompanied by an application fee as follows:

(1) facilities regulated under Subchapter F of this chapter: $50,000;

(2) facilities regulated under Subchapter G of this chapter: $10,000;

(3) facilities regulated under Subchapter K of this chapter: $50,000;

(4) facilities regulated under Subchapter L of this chapter: $463,096 for conventional

mining; $322,633 for in situ mining; $325,910 for heap leach; and $374,729 for disposal only; or

(5) facilities regulated under Subchapter M of this chapter: $3,830 for Waste Processing

- Class I Exempt; $39,959 for Waste Processing - Class I; $94,661 for Waste Processing - Class II; and

$273,800 for Waste Processing - Class III.

(b) An annual license fee shall be paid for each license issued under Subchapter F, Subchapter G,

Subchapter K, Subchapter L, and Subchapter M of this chapter. The amount of each annual fee is as

follows:

(1) facilities regulated under Subchapter F of this chapter: $25,000;

(2) facilities regulated under Subchapter G of this chapter: $8,400;
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(3) facilities regulated under Subchapter K of this chapter: $25,000;

(4) facilities regulated under Subchapter L of this chapter that are operational:

$60,929.50;

(5) facilities regulated under Subchapter L of this chapter that are in closure: $60,929.50;

(6) facilities regulated under Subchapter L of this chapter that are in post-closure:

$52,011.50 for conventional mining; $26,006 for in situ mining; and $52,011.50 for disposal only;

(7) facilities regulated under Subchapter L of this chapter, if additional noncontiguous

source material recovery facility sites are authorized under the same license, the annual fee shall be

increased by 25% for each additional site and 50% for sites in closure;

(8) facilities regulated under Subchapter L of this chapter, if an authorization for disposal

of by-product material is added to a license, the annual fee shall be increased by 25%;

(9) facilities regulated under Subchapter L of this chapter, the following one-time fees

apply if added after an environmental assessment has been completed on a facility:

(A) $28,658 for in situ wellfield on noncontiguous property;

(B) $71,651 for in situ satellite;
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(C) $11,235 for wellfield on contiguous property;

(D) $50,756 for non-vacuum dryer; or

(E) $71, 651 for disposal (including processing, if applicable) of by-product

material; or

(10) facilities regulated under Subchapter M of this chapter: $3,830 for Waste Processing

- Class I Exempt; $39,959 for Waste Processing - Class I; $94,661 for Waste Processing - Class II; and

$273,800 for Waste Processing - Class III.

(c) An application for a major amendment of a license issued under Subchapter F, Subchapter G,

[or] Subchapter K, Subchapter L, or Subchapter M of this chapter must be accompanied by an application

fee of $10,000.

(d) An application for renewal of a license issued under Subchapter F, Subchapter G, [or]

Subchapter K, Subchapter L, or Subchapter M of this chapter must be accompanied by an application fee

of $35,000.

(e) Upon permanent cessation of all disposal activities and approval of the final

decommissioning plan, holders of licenses issued under Subchapter F. [or] Subchapter K, Subchapter L.

or Subchapter M of this chapter shall use the applicable fee schedule for subsections (b) and (c) of this

section.
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(f) For any application for a license issued under this chapter, [an application to dispose of by-

product material that was filed with the Texas Department of State Health Services on or before January

1, 2007,] the commission may assess and collect additional fees from the applicant to recover costs.

Recoverable costs include costs incurred by the commission for administrative review, technical review,

and hearings associated with the application. The executive director shall send an invoice for the amount

of the costs incurred during the period September 1 through August 31 of each year. Payment shall be

made within 30 days following the date of the invoice.

(g) If a licensee remitted a biennial licensing fee to the Texas Department of State Health

Services during the one year period prior to June 15, 2007, the licensee is not subject to an annual fee

under subsection (b) of this section until the expiration of the second year for which the biennial fee was

paid.

(h) The commission may charge an additional 5% of annual fee assessed under subsection (b) of

this section. The fee is non-refundable and will be deposited to the perpetual care account.

(i) The holder of a license authorizing disposal of a radioactive substance from other persons

shall remit to the commission 5% of the holder's gross receipts received from disposal operations under a

license. Payment shall be made within 30 days of the end of each quarter. The end of each quarter is the

last day of the months of November, February, May, and August. This subsection doesnot apply to the

disposal of compact waste or federal facility waste.
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(j) The holder of a license authorizing disposal of a radioactive substance from other persons

shall remit directly to the host county 5% of the gross receipts disposal operations under a license as

required in Texas Health and Safety Code, §401.271(2). Payment shall be made within 30 days of the

end of each quarter. The end of each quarter is the last day of the months of November, February, May,

and August. This subsection does not apply to the disposal of compact waste or federal facility waste.

§336.107. Annual License Fee Due Date and Period Covered.

(a) Payment for annual fees set forth in §336.105(b) of this title (relating to Schedule of Fees for

Other Licenses) shall be due on or before October 31 st of each year [in full each year on or before the last

day of the expiration month of the license. As an example, if the license expires on May 31, 1999, annual

fees aredue on or before May 31 of each year].

(b) The period covered by each annual fee set forth in §336.105(b) of this title shall be the 12

months preceding the fee payment due date, except fees may be prorated for a period less than 12 months

to accommodate the due date established in subsection (a) of this section.

§336.114. Fee for Fixed Nuclear Facilities.

The commission may set and collect an annual fee from the operator of each nuclear reactor or other fixed

nuclear facilit' in the state that uses special nuclear material. The amount of fees collected may not

exceed the actual expenses that arise from emergency planning and implementation and environmental

surveillance activities.
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SUBCHAPTER C: GENERAL LICENSING REQUIREMENTS

§336.208, 0336.210

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC),;§5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to Icarry out its

powers and duties under the TWC and other laws of the state. The new sections are also proposed under

Texas Health and Safety Code (THSC), Chapter 401, concerning Radioactive Materials and Other

Sources of Radiation (also known as the Texas Radiation Control Act); §401.011, concerning Radiation

Control Agency, which authorizes the commission to regulate and license the disposal of radioactive

substances, the processing or storage of low-level radioactive waste or naturally occurring radioactive

material, the recovery or processing of source material, and the processing of by-product material;

§401.051, concerning Adoption of Rules and Guidelines, which authorizes the commission to adopt rules

and guidelines relating to control of sources of radiation; §401.103, concerning Rules and Guidelines for

Licensing and Registration, which authorizes the commission to adopt rules and guidelines that provide

for licensing and registration for the control of sources of radiation; §401.104, concerning Licensing and

Registration rules, which requires the commission to provide rules for licensing for the disposal of

radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive Waste Disposal,

which authorizes the commission to regulate commercial processing and disposal of low-level radioactive

waste; §401.262, concerning Management of Certain By-Product Material, which provides the

commission authority to regulate by-product storage and processing facilities; and §401.412, concerning

Commission Licensing Authority, which authorizes the commission to issue licenses for the disposal of

radioactive substances.
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The proposed new sections implement SB 1604, 80th Legislature, N2007 THSC, § §401.011, 401.051,

401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625.

§336.208. Radiation Safety Officer.

(a) Qualifications of the designated radiation safety officer (RSO) are adequate for the purpose

requested and include as a minimum:

(1) have earned at least a bachelor's degree in a physical or biological science, industrial

hygiene, health physics, radiation protection, or engineering from an accredited college or university, or

an equivalent combination of training and relevant experience, with two years of relevant experience

equivalent to a year of academic study, from a uranium or mineral extraction/recovery, radioactive waste

processing, or a radioactive waste or by-product material disposal facility;

(2) have at least one year of relevant experience, in addition to that used to meet the

educational requirement, working under the direct supervision of the RSO at a uranium or mineral

extraction/recovery, radioactive waste processing, or radioactive waste or by-product material disposal

facility; and

(3) have at least four weeks of specialized training in health physics or radiation safety

applicable to uranium or mineral extraction/recovery, radioactive waste processing, or radioactive waste

or by-product material disposal operations from a course provider that has been evaluated and approved

by the agency.
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(b) The specific duties of the RSO include, but are not limited to, the following:

(1) to establish and oversee operating, safety, emergency, and as low as reasonably

achievable procedures, and to review them at least Annually to ensure that the procedures are current and

conform with this chapter;

(2) to oversee and approve all phases of the training program for operations and/or

personnel so that appropriate'and effective radiation protection practices are taught;

(3) to ensure that required radiation surveys and leak tests are performed and

documented in accordance with this chapter, including any corrective measures when levels of radiation

exceed established limits;

(4) to ensure that individual monitoring devices are used properly by occupationally-

exposed personnel, that records are kept of the monitoring results, and that timely notifications are made

in accordance with §336.405 of this title (relating to Notifications and Reports to Individuals)

(5) to investigate and cause a report to be submitted to the agency for each known or

suspected case of radiation exposure to an individual or radiation level detected in excess of limits

established by this chapter and each theft or loss of source(s) of radiation, to determine the cause(s), and

to take steps to prevent a recurrence;
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(6) to investigate and cause a report to be submitted to the executive director for each

known or suspected case of release of radioactive material to the environment in excess of limits

established by this chapter:

(7) to have a thorough knowledge of management policies and administrative procedures

of the licensee;

(8) to assume control and have the authority to institute corrective actions, including

shutdown of operations when necessary in emergency situations or unsafe conditions;

(9) to ensure that records are maintained as required by this chapter;

(10) to ensure the proper storing, labeling, transport, use and disposal of sources of

radiation, storage, and/or transport containers;

(11) to ensure that inventories are performed in accordance with the activities for which

the license application is submitted:

(12) to perform an inventory of the radioactive sealed sources authorized for use on the

license every six months and make and maintain records of the inventory of the radioactive sealed sources

authorized for use on the license every six months, to include, but not be limited to, the following:

(A) isotope(s):
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(B) quantity(ies);

(C) radioactivity(ies): and

(D) date inventory is nerformed.

(13) to ensure that personnel are complying with this chapter, the conditions of the

license, and the operating, safety, and emergency procedures of the licensee; and

(14) to serve as the primary contact with the agency.

,336.210. Emergency Plan for Respondin2 to a Release.

(a) A new or renewal application for each specific license to possess radioactive

materials in unsealed form, on foils or plated sources, or sealed in glass in excess of the quantities in

subsection (e) of this section shall contain either:

(1) an evaluation showing that the maximum dose to a person off-site due to a

release of radioactive material would not exceed 1 rem effective dose eciuivalent or 5 rems to the thyroid:

or

(2) an emergency plan for responding to a release of radioactive material.
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(b) One or more of the following factors may be used to support an evaluation submitted

in accordance with subsection (a)(1) of this section:

(1) the radioactive material is physically separated so that only a portion could,

be involved in an accident;

(2) all or part of the radioactive material is not subject to release during an

accident because of the way it is stored or packaged;

(3) the release fraction in the respirable size range would be lower than the

release fraction in subsection (e) of this section due to the chemical or phvsical form of the material:

(4) the solubility of the radioactive material would reduce the dose received;

(5) facility design or engineered safety features in the facility would cause the

release fraction to be lower than that in subsection (e) of this section;

(6) operating restrictions or procedures would prevent a release fraction as large

as that in subsection (e) of this section; or

(7) other factors appropriate for the specific facility.
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(c) An emergency plan for responding to a release of radioactive material submitted in

accordance with subsection (a)(1) of this section shall include the followinginformation.

(1) Facility description. A brief description of the licensee's facility and area near

the site.

(2) Types of accidents. An identification of each type of radioactive materials

accident for which protective actions may be needed.

(3) Classification of accidents. A classification system for classifying accidents

as alerts or site area emergencies.

(4) Detection of accidents. Identification of the means of detectina each tvwe of

accident in a timely manner.

(5) Mitigation of consequences. A brief description of the means and equipment

for mitigating the consequences of each type of accident, including those provided to protect workers

onsite, and a description of the program for maintaining the equipment.

(6) Assessment of releases. A brief description of the methods and equipment to

assess releases of radioactive materials.



Texas Commission on Environmental Quality Page 50
Chapter 336 - Radioactive Substance Rules
Rule Project No. 2007-029-336-PR

(7) Responsibilities. A brief description of the responsibilities of licensee

personnel should an accident occur, including identification of personnel responsible for promptly

notifying off-site response organizations and the agency; also, responsibilities for developing,

maintaining, -and updating the plan.

(8) Notification and coordination. A commitment to and a brief description of

the means to promptly notify off-site response organizations and request off-site assistance, including

medical assistance for the treatment of contaminated injured onsite workers when appropriate. A control

point shall be established. The notification and coordination shall be planned so that unavailability of

some personnel, parts of the facility, and some equipment will not prevent the notification and

coordination. The licensee shall also commit to notify the agency immediately after notification of the

appropriate off-site response organizations and not later than one hour after the licensee declares an

emergency. These reporting requirements do not supersede or release licensees from complying with the

requirements in accordance with the Emergency Planning and Community Right-to-Know-Act of 1986,

Title III, Publication L. 99-499 or other state or federal reporting requirements.

(9) Information to be communicated. A brief description of the types of

information on facility status, radioactive releases, and recommended protective actions, if necessary, to

be given to off-site response organizations and to the agency.

(10) Training. A brief description of the frequency, performance objectives, and

plans for the training that the licensee will provide workers on how to respond to an emergency, including

any special instructions and orientation tours the licensee would offer to fire, police, medical, and other
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emergency personnel. The training shall familiarize personnel with site-specific emergency procedures.

Also, the training shall thoroughly prepare site personnel for their responsibilities in the event of accident

scenarios postulated as most probable for the specific site, including the use of team training for such

scenarios.

(11) Safe shutdown. A brief description of the means of restoring the facility to a

safe condition after an accident.

(12) Exercises. Provisions for conducting quarterly communications checks with

off-site response organizations at intervals not to exceed three months and biennial onsite exercises to test

response to simulated emergencies. Communications checks with off-site response organizations shall

include the check and update of all necessary telephone numbers. The licensee shall invite off-site

response organizations to participate in the biennial exercises. Participation of off-site response

organizations in biennial exercises, although recommended, is not required. Exercises shall use accident

scenarios postulated as most probable for the specific site and the scenarios shall not be known to most

exercise participants. The licensee shall critique each exercise using individuals not having direct

implementation responsibility for the plan. Critiques of exercises shall evaluate the appropriateness of the

plan, emergency procedures, facilities, equipment, training of personnel, and overall effectiveness of the

response. Deficiencies found by the critiques shall be corrected..

(13) Hazardous chemicals. A certification that the applicant has met its

responsibilities in accordance with the Emergency Planning and Community Right-to-Know Act of 1986,
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Title III, Publication L. 99-499, if applicable to the applicants activities at the proposed place of use of

the radioactive material.

(d) The licensee shall allow the off-site response organizations expected to respond in

case of an accident 60 days to comment on the licensee's emergency plan before submitting it to the

agency. The licensee shall provide any comments received within the 60 days to the agency with the

emergency plan.

(e) The following indicates release fractions for radioactive material.

52

Figure: 30 TAC §336.210(e)

Radioactive
Material*
Ac-228 (89)
Am-241 (95)
Am-242 (95)
Am-243 (95)
Sb-124 (51)
Sb-126 (51)
Ba-133 (56)
Ba-140 (56)
Bi-207 (83)
Bi-210 (83)
Cd-109 (48)
Cd-113 (48)
Ca-45 (20)
Cf-252 (98)
C-14 (6)**
Ce-141 (58)
Ce-144 (58)
Cs-134 (55)
Cs-137 (55)
Cl-36 (17)
Cr-51 (24)

Release
Fraction
0.001
0.001
0.001
0.001
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.001
0.01
0.01
0.01
0.01
0.01
0.5
0.01

Quantity
(curies)
4,000
2
2
2
4,000
6;000
10,000
30,000
5,000
600
1,000
80
20,000
9(20mg)
50,000
10,000
300
2,000
2,000
100
300,000

Radioactive
Material*
In-1 14m (49)
Ir-192 (77)
Fe-55 (26)
Fe-59 (26)
Kr-85 (36)
Pb-210 (82)
Mn-56 (25)
Hg-203 (80)
Mo-99 (42)
Np-237 (93)
Ni-63 (28)
Nb-94 (41)
P-32 (15)
P-33 (15)
Po-210 (84)
K-42 (19)
Pm-145 (61)
Pm-147 (61)
Ru-106 (44)
Sm-151 (62)
Sc-46 (21)

Release
Fraction
0.01
0.001
0.01
0.01
1.0
0.01
0.01
0.01
0.01
0.001
0.01
0.01
0.5
0.5
0.01
0.01
0.01
0.01
0.01
0.01
0.01

Quantity
(curies)
1,000
40,000
40,000
7,000
6,000,000
8
60,000
10,000
30,000
2
20,000
300
100
1,000
10
9,000
4,000
4,000
200
4,000
3,000

Radioactive
Material*
Xe-133 (54)
Y-91 (39)
Zn-65 (30)
Zr-93 (40)
Zr-95 (40)
Any other
1ý-emitter
Mixed fission
products
Mixed
corrosion
products
Contaminated
equipment, 13.-

Irradiated
material, any
form other
than solid non-
combustible

Release
Fraction
1.0
0.01
0.01
0.01
0.01
0.01

0.01

0.01

0.001

Quantity
(curies)
900,000
2,000
5,000
400
5,000
10,000

1,000

10,000

10,000

0.01 1,000



Texas Commission on Environmental Quality
Chapter 336 - Radioactive Substance Rules
Rule Project No. 2007-029-336-PR

Page 53

Co-60 (27)
Cu-64 (29)
Cm-242 (96)
Cm-243 (96)
Cm-244 (96)
Cm-245 (96)
Eu- 152 (63)
Eu-154 (63)
Eu-155 (63)
Ge-68 (32)
Gd-153 (64)
Au-198 (79)
Hf-172 (72)
Hf- 181 (72)
Ho-166 (67)
H-3 (1)
1-125 (53)
1-131 (53)

0.001
0.01
0.001
0.001
0.001
0.001
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.5
0.5
0.5

5,000
200,000
60
3
4
2
500
400
3,000
2,000
5,000
30,000
400
7,000
100
20,000
10
10

Se-75 (34)
Ag1 I10m (47)
Na-22 (11)
Na-24 (11)
Sr-89 (38)
Sr-90 (38)
Sr-35 (16)'
Tc-99 (43)
Tc-99m (43)
Te-127m(52)
Te-129m(52)
Tb-160 (65)
Tm-170 (69)
Sn-113 (50)
Sn-123 (50)
Sn-126 (50)
Ti-144 (22)
V-48 (23)

0.01
0.01
0.01
0.01
0.01
0.01
0.5
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.01
0.01

10,000
1,000
9,000
10,000
3,000
90
900
10,000
400,000
5,000
5,000
4,000
4,000
10,000
3,000
1,000
100
7,000

Irradiated
material, solid
non-
combustible
Mixed
radioactive
waste, B.-
Packaged
waste, 13.***

Any other oe
Emitter
Contaminated
equipment oe
Packaged
waste***

0.001 10,000

0.01 1,000

0.001 10,000

0.001 2

0.0001 20

0.0001 20

* For combinations of radionuclides, consideration of the need for an emergency Dian is reauired if the
sum of the ratios of the quantity of each radionuclide authorized to the quantity listed for that radionuclide
in this paragraph exceeds one. ()indicates atomic number.
** Non CO forms only.
*** Waste nackaged in Tvwe B containers does not reauire an emergencv nlan.
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SUBCHAPTER L: LICENSING OF SOURCE MATERIAL RECOVERY AND BY-PRODUCT

MATERIAL DISPOSAL FACILITIES

§§336.1105, 336.1109, 336.1113, and 336.1125

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendments are also proposedunder

Texas Health and Safety Code (THSC), Chapter 401, concerning Radioactive Materials and Other

Sources of Radiation (also known as the Texas Radiation Control Act); §401.011,. concerning Radiation

Control Agency, which authorizes the commission to regulate and license the disposal of radioactive

substances, the processing or storage of low-level radioactive waste or naturally occurring radioactive

material, the recovery or processing of source material, and the processing of by-product material;

§401.051, concerning Adoption of Rules and Guidelines, which authorizes the commission to adopt rules

and guidelines relating to control of sources of radiation; §401.103, concerning Rules and Guidelines for

Licensing and Registration, which authorizes the commission to adopt rules and guidelines that provide

for licensing and registration for the control of sources of radiation; §401.104, concerning Licensing and

Registration rules, which requires the commission to provide rules for licensing for the disposal of

radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive Waste Disposal,

which authorizes the commission to regulate commercial processing and disposal of low-level radioactive

waste; §401.262, concemingManagement of Certain By-Product Material, which provides the

commission authority to regulate by-product storage and processing facilities; and §401.412, concerning
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Commission Licensing Authority, which authorizes the commission to issue licenses for the disposal of

radioactive substances.

The proposed amendments implement SB 1604, 80th Legislature, 2007; THSC, § §401.011, 401.051,

401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625.

§336.1105. Definitions.

The following words and terms, when used in this subchapter, have the following meanings,

unless the context clearly indicates otherwise.

(1) Aquifer--A geologic formation, group of formations, or part of a formation capable

of yielding a significant amount of groundwater to wells or springs. Any saturated zone created by,

uranium or thorium recovery operations would not be considered an aquifer unless the zone is or

potentially is:

(A) hydraulically interconnected to a natural aquifer;

(B) capable of discharge to surface water; or

(C) reasonably accessible because of migration beyond the vertical projection of

the boundary of the land transferred for long-term government ownership and care in accordance with

§336.1131 of this title (relating to Land Ownership of By-Product Material Disposal Sites).
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(2) As expeditiously as practicable considering technological feasibility--As quickly

as possible considering the physical characteristics of the by-product material and the site, the limits of

"available technology" (as defined in this section), the need for consistency with mandatory requirements

of other regulatory programs, and "factors beyond the control of the licensee" (as defined in this section).

The phrase permits consideration of the cost of compliance only to the extent specifically provided for by

use of the term "Available technology."

(3) Available technology--Technologies and methods for emplacing a final radon

barrier on by-product material piles or impoundments. This term must not be construed to include

extraordinary measures or techniques that would impose costs that are grossly excessive as measured by

practice within the industry (or one that is reasonably analogous), (for example, by way of illustration:

only, unreasonable overtime, staffing, or transportation requirements, etc., considering normal practice in

the industry; laser fusion of soils; etc.), provided there is reasonable progress toward emplacement of the

final radon barrier. To determine grossly excessive costs, the relevant baseline against which costs must

be compared is the cost estimate for tailings impoundment closure contained in the licensee's approved

reclamation plan, but costs beyond these estimates shall not automatically be considered grossly

excessive.

(4) By-product material--Tailings or wastes produced by or resulting from the

extraction or concentration ,of uranium or thorium from any ore processed primarily for its source material

content, including discrete surface wastes resulting from uranium solution extraction processes.

Underground ore bodies depleted by such solution extraction operations do not constitute "by-product

material" within this definition.
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(5) By-product material disposal cell--A man-made excavation and/or construction

designed, sited, and built in accordance with the requirements of 0336.1129 of this title (relating to

Technical Requirements) for the purpose of disposal of by-product material.

(6) By-product material pond--A man-made excavation designed, constructed, and

sited in accordance with the requirements of 0336.1129 of this title (relating to Technical Requirements).

(7) [(5)] Capable fault--As used in this section, "Capable fault" has the same meaning

as defined in Section 111(g) of Appendix A of Title 10 Code of Federal Regulations (CFR) Part 100.

(8) [(6)] Closure--The post-operational activities to decontaminate and decommission

the buildings and site used to produce by-product materials and reclaim the tailings or disposal area,

including groundwater restoration, if needed.

(n) [(7)] Closure plan--The plan approved by the agency to accomplish closure. The

closure plan consists of a decommissioning plan and may also include a reclamation plan.

(10) [(8)] Commencement of construction--Any clearing of land, excavation, or other

substantial action that would adversely affect the environment of a site, but does not include changes

desirable for the temporary use of the land for public recreational uses, necessary borings to determine

site characteristics or other preconstruction monitoring to establish background information related to the

suitability of a site, or to the protection of the environment.



Texas Commission on Environmental Quality Page 58
Chapter 336 - Radioactive Substance Rules
Rule Project No. 2007-029-336-PR

(11) [(9)] Compliance period--The period of time that begins when the agency sets

secondary groundwater protection standards and ends when the owner or operator's license is terminated

and the site is transferred to the state or federal government for long-term care, if applicable.

(12) [(10)] Dike--An embankment or ridge of either natural or man-made materials used

to prevent the movement of liquids, sludges, solids, or other materials.

(13) [(11)] Disposal area--The area containing by-product materials to which the

requirements of §336.1129(p) - (aa) of this title (relating to Technical Requirements) apply.

(14) [(12)] Existing portion--As used in §336.1129(i)(1) of this title (relating to

Technical Requirements), "existing portion" is that land surface area of an existing surface impoundment

on which significant quantities of uranium or thorium by-product materials had been placed prior to

September 30, 1983.

(15) [(13)] Factors beyond the control of the licensee--Factors proximately causing

delay in meeting the schedule in the applicable reclamation plan for the timely emplacement of the final

radon barrier notwithstanding the good faith efforts of the licensee to complete the barrier in compliance

with §336.1129(x) of this title (relating to Technical Requirements). These factors may include, but are

not limited to:

(A) physical conditions at the site;



Texas Commission on Environmental Quality Page 59
Chapter 336 - Radioactive Substance Rules
Rule Project No. 2007-029-336-PR

(B) inclement weather or climatic conditions;

(C) an act of God;

(D) an act of war;

(E) a judicial or administrative order or decision, or change to the statutory,

regulatory, or other legal requirements applicable to the licensee's facility that would preclude or delay

the performance of activities required for compliance;

(F) labor disturbances;

(G) any modifications, cessation or delay ordered by state, federal, or local

agencies;

(H) delays beyond the time reasonably required in obtaining necessary

government permits, licenses, approvals, or consent for activities described in the reclamation plan

proposed by the licensee that result from government agency failure to take final action after the licensee

has made a good faith, timely effort to submit legally sufficient applications, responses to requests

(including relevant data requested by the agencies), or other information, including approval of the

reclamation plan; and

(I) an act or omission of any third party over whom the licensee has no control.
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(16) [(14)] Final radon barrier--The earthen cover (or approved alternative cover) over

by-product material constructed to comply with §336.1129(p) - (aa) of this title (relating to technical

requirements) (excluding erosion protection features).

(17) [(15)] Groundwater--Water below the land surface in a zone of saturation. For

purposes of this subchapter, groundwater is the water contained within an aquifer as defined in this

section.

(18) [(16)] Hazardous constituent--Subject to §336.1129(j)(5) of this title (relating to

Technical Requirements), "hazardous constituent" is a constituent that meets all three of the following

tests:

(A) the constituent is reasonably expected to be in or derived from the by-

product material in the disposal area;

(B) the constituent has been detected in the groundwater in the uppermost

aquifer; and

(C) the constituent is listed in 10 Code of Federal Regulations Part 40, Appendix

A, Criterion 13.

(19) In situ leach--Refers to the actual oxidation and dissolution of uranium in an

underground formation.
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(20) In situ recovery--Refers to the process of stripping, precipitating, de-watering, and

drying uranium in a surface processing plant.

(21) [(17)] Leachate--Any liquid, including any suspended or dissolved components in

the liquid, that has percolated through or drained from the by-product material.

(22) [(18)] Licensed site--The area contained within the boundary of a location under

the control of persons generating or storing by-product materials under a license.

(23) [(19)] Liner--A continuous layer of natural or man-made materials, beneath or on

the sides of a surface impoundment that restricts the downward or lateral escape of by-product material,

hazardous constituents, or leachate.

(24) [(20)] Maximum credible earthquake--That earthquake that would cause the

maximum vibratory ground motion based upon an evaluation of earthquake potential considering the

regional and local geology and seismology and specific characteristics of local subsurface material.

(25) [(21)] Milestone--An action or event that is required to occur by an enforceable

date.

(26) [(22)] Operation--



Texas Commission on Environmental Quality Page 62
Chapter 336 - Radioactive Substance Rules
Rule Project No. 2007-029-336-PR

(A) The period of time during which a by-product material disposal area is being

used for the continued placement of by-product material or is in standby status for such placement. A

disposal area is in operation from the day that by-product material is first placed in it until the day final

closure begins and

(B) The period of time during which an in situ leach uranium recovery operation

is actively leaching or recovering uranium.

(27) [(23)] Point of compliance--The site-specific location in the uppermost aquifer

where the groundwater protection standard shall be met. The objective in selecting the point of

compliance is to provide the earliest practicable warning that an impoundment is releasing hazardous

constituents to the groundwater. The point of compliance is selected to provide prompt indication of

groundwater contamination on the hydraulically downgradient edge of the disposal area.

(

(28) [(24)] Principal activities--Activities authorized by the license that are essential to

achieving the purpose(s) for which the license is issued or amended. Storage during which no licensed

material is accessed for use or disposal and activities incidental to decontamination or decommissioning

are not principal activities.

(29) Reclamation--Those activities at a uranium recovery licensed facility that work

towards achieving the criteria under this subchapter for release of equipment, facilities and/or the site

(including land) to unrestricted use or termination of the license.
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(30) [(25)] Reclamation plan--For the purposes of §336.1129(p) - (aa) of this title

(relating to Technical Requirements), "reclamation plan" is the plan detailing activities to accomplish

reclamation of the by-product material disposal area in accordance with the technical criteria of this

section. The reclamation plan shall include a schedule for reclamation milestones that are key to the

completion of the final radon barrier, including as appropriate, but not limited to, windblown tailings

retrieval and placement on the pile, interim stabilization (including dewatering or the removal of

freestanding liquids and recontouring), and final radon barrier construction. Reclamation of by-product

material shall also be addressed in the closure plan. The detailed reclamation plan may be incorporated

into the closure plan.

(31) Restoration--Those activities that seek to return the groundwater at an underground

injection control permitted site to restoration levels established by permit.

(32) [(26)] Security--This term has the same meaning as financial assurance.

(33) [(27)] Surface impoundment--A natural topographic depression, man-made

excavation, or diked area at a conventional uranium mill, which is designed to receive waste from the

milling process which may contain [hold an accumulation of] liquid waste or wastes containing free

liquids, solid wastes, mill site demolition materials and debris, and other by-product materials from the

milling site. [and which is not an injection well.]

(34) [(28)] Unrefined and unprocessed ore--Ore in its natural form before any

processing, such as grinding, roasting, beneficiating, or refining.
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(35) [(29)] Uppermost aquifer--The geologic formation nearest the natural ground

surface that is an aquifer, as well as lower aquifers that are hydraulically interconnected with this aquifer

within the facility's property boundary.

(36) [(30)] Uranium recovery, or source material recovery--Any uranium extraction

or concentration activity that results in the production of "by-product material" as it is defined in this

chapter. As used in this definition, "Uranium recovery" has the same meaning as "uranium milling" in 10

Code of Federal Regulations §40.4.

§336.1109. General Requirements for the Issuance of Specific Licenses.

A license application may be approved if the agency determines that the applicant has met the

requirements of §336.207 of this title (relating to General Requirements for Issuance of a License) and the

following:

(1) qualifications of the designated radiation safety officer [(RSO)] as stated in 0336.208

[§336.1 (h)] of this title (relating to Radiation Safety Officer) [subchapter]; and [are adequate for the

purpose requested in the application and include as a minimum:]

[(A) have earned at least a bachelor's degree in a physical or biological science,

industrial hygiene, health physics, radiation protection, or engineering from an accredited college or

university, or an equivalent combination of training and relevant experience, with two years of relevant
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experience equivalent to a year of academic study, from a uranium or mineral extraction/recovery,

radioactive waste processing, or a radioactive waste or by-product material disposal facility;]

[(B) have at least one year of relevant experience, in addition to that used to

meet the educational requirement, working under the direct supervision of the radiation safety officer at a

uranium or mineral extraction/recovery, radioactive waste processing, or radioactive waste or by-product

material disposal facility; and]

[(C) haveat least four weeks of specialized training in health physics or

radiation safety applicable to uranium or mineral extraction/recovery, radioactive waste processing, or

radioactive waste or by-product material disposal operations from a course provider that has been

evaluated and approved by the agency; and]

(2) the applicant satisfies all applicable special requirements in this subchapter.

§336.1113. Specific Terms and Conditions of Licenses.

Unless otherwise specified, each license issued in accordance with this section is subject to the*

requirements of §305.125 of this title (relating to Standard Permit Conditions) and the following.

(1) Daily inspection of any by-product material retention systems shall be conducted by

the licensee. General qualifications for individuals conducting inspections shall be approved by the

agency. Records of the inspections shall be maintained for review by the agency.
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(2) In addition to the applicable requirements of §336.350 and §336.352 of this title

(relating to Reports of Stolen, Lost, or Missing Licensed Radioactive Material and Reports of Exposures,

Radiation Levels, and Concentrations of Radioactive Material Exceeding the Limits), the licensee shall

immediately notify the agency of the following:

(A) any failure in a by-product material retention system that results in a release

of by-product material into unrestricted areas;

(B) any release of radioactive material that exceeds the concentrations for water

listed in Table II, Column 2, of §336.359 of this title (relating to Appendix B. Annual Limits in Intake

(ALI) and Derived Air Concentrations (DAC) of Radionuclides for Occupational Exposure; Effluent

Concentrations; Concentrations for Release to Sanitary Sewerage) and that extends beyond the licensed

boundary;

(C) any spill that exceeds 20,000 gallons and that exceeds the concentrations for

water listed in Table II, Column 2, of §336.359 of this title; or

(D) any release of solids that exceeds the limits in §336.1115(e) of this title

(relating to Expiration and Termination of Licenses; Decommissioning of Sites, Separate Buildings or

Outdoor Areas) and that extends beyond the licensed boundary.
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(3) In addition to the applicable requirements of Chapter 327 of this title (relating to Spill

Prevention and Control) and §336.350 and §336.352 of this title, the licensee shall notify the agency

within 24 hours of the following:

(A) any spill that extends:

(i) beyond the wellfield monitor well ring;

(ii) more than 400 feet from an injection or production well pipe artery

to or from a recovery plant; or

(iii) more than 200 feet from a recovery plant; or

(B) any spill that exceeds 2,000 gallons and that exceeds the concentrations for

water listed in Table II, Column 2, of §336.359 of this title.

(4) a written report to the executive director within 30 days after learning of the

occurrence of a spill as described in subparagraph (A) or (B) of this paragraph. The report shall include

the following:

(i) location of the spill;

(ii) cause of the spill;
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(iii) corrective steps taken or planned to ensure against a recurrence; and

(iv) timely schedule for remediation of the spill or release, if required.

§336.1125. Financial Assurance [Security] Requirements.

(a) Financial assurance [security] for decontamination, decommissioning, reclamation,

restoration, disposal, and any other requirements of the agency shall be established by each licensee 60

days prior to the receipt or possession of radioactive substances, or prior to injection of mining fluid into a

production area to assure that sufficient funds will be available to carry out the decontamination and

decommissioning of buildings and the site and for the reclamation of any by-product material disposal

areas. The amount of funds to be ensured by such financial assurance mechanism [security arrangements]

shall be based on agency-approved cost estimates in an agency-approved closure plan for:

(1) decontamination and decommissioning of buildings and the site to levels that allow

unrestricted use of these areas upon decommissioning; and

(2) the reclamation of by-product material disposal areas in accordance with technical

criteria delineated in §336.1129-of this title (relating to Technical Requirements): or [.]

(3) the aquifer restoration which is based on the physical characteristics of the mining

aquifer, the costs of equipment, labor, and administration; and any other data required under Chapter 331

of this title (relating to Underground Injection Control) for a production area authorization application.
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(b) The licensee shall submit this closure plan in conjunction with an environmental report that

addresses the expected environmental impacts of the licensee's operation, decommissioning and

reclamation, and evaluates alternatives for mitigating these impacts.

(c) The financial assurance [security] shall also cover the payment of the charge for long-term

surveillance and control for by-product material disposal areas required by §336.1127(c) of this title

(relating to Long-Term Care and Maintenance Requirements).

(d) *The licensee's cost estimates must take into account total costs that would be incurred if an

independent contractor were hired to perform the decommissioning and reclamation work in establishing

specific financial assurance mechanisms. The agency may accept financial assurance mechanisms that

have been consolidated with financial or security arrangements established to meet requirements of other

federal or state agencies and/or local governing bodies for such decommissioning, decontamination,

reclamation, and long-term site surveillance and control, provided such arrangements are considered

adequate to satisfy these requirements and that the portion of the security that covers the

decommissioning and reclamation of the buildings, site, and by-product material disposal areas, and the

long-term funding charge is clearly identified and committed for use in accomplishing these activities. [A

licensee or applicant must establish financial assurance under the requirements of 25 TACChapter 289

(relating to Radiation Control).]

(e) The financial assurance mechanism shall be continuous for the term of the license and shall

be payable to the State of Texas Perpetual Care Account.
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(f) The licensee's financial assurance mechanism and the underlying cost estimates will be

reviewed annually by the agency to assure that sufficient funds are available for completion of the

decommissioning and reclamation plan if the work had to be performed by an independent contractor.

The amount of financial assurance must be adjusted to recognize any increases resulting from inflation,

changes in engineering plans, activities performed, and any other conditions affecting costs. A licensee

must submit a cost estimate report annually for decommissioning and reclamation of the facility in

accordance with the decommissioning and reclamation plans by no later than an anniversary date as

determined by the executive director. The licensee must provide any increase in the amount of financial

assurance within 60 days of a determination of the cost estimate by the executive director.

(g) Financial assurance mechanisms submitted to comply with this subchapter must meet the

requirements specified in Chapter 37, Subchapter T of this title (relating to Financial Assurance for

Radioactive Substances and Aquifer Restoration) by June 1, 2009. Regardless of whether reclamation is

phased through the life of the operation or takes place at the end of operations, an appropriate portion of

financial assurance amount as determined by the executive director shall be retained until final

compliance with the reclamation plan is determined. This will yield a financial assurance mechanism that

is at least sufficient at all times to cover the costs of decommissioning and reclamation of the areas that

are expected to be disturbed before the next license renewal.

(h) Self-insurance, or any arrangement that essentially constitutes self-insurance (for example, a

contract with a state or federal agency), will not satisfy the financial assurance requirement since this

provides no additional assurance other than that which already exists through license requirements.
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(i) Licensees or applicants with financial assurance mechanisms issued or submitted in

accordance with the requirements of the Texas Department of State Health Services shall submit a

replacement mechanism(s) to comply with this subchapter and the requirements of Chapter 37,

Subchapter T of this title by June 1, 2009.
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SUBCHAPTER M: LICENSING OF RADIOACTIVE SUBSTANCES PROCESSING AND

STORAGE FACILITIES

§336.1235

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The amendment is also proposed under

Texas Health and Safety Code (THSC), Chapter 401, concerning Radioactive Materials and Other

Sources of Radiation (also known as the Texas Radiation Control Act); §401.011, concerning Radiation

Control Agency, which authorizes the commission to regulate and license the disposal of radioactive

substances, the processing or storage of low-level radioactive waste or naturally occurring radioactive

material, the recovery or processing of source material, and the processing of by-product material;

§401.051, concerning Adoption of Rules and Guidelines, which authorizes the commission to adopt rules

and guidelines relating to control of sources of radiation; §401.103, concerning Rules and Guidelines for

Licensing and Registration, which authorizes the commission to adopt rules and guidelines that provide

for licensing and registration for the control of sources of radiation; §401.104, concerning Licensing and

Registration rules, which requires the commission to provide rules for licensing for the disposal of

radioactive substances; §401.202, concerning Regulation of Low-Level Radioactive Waste Disposal,

which authorizes the commission to regulate commercial processing. and disposal of low-level radioactive

waste; §401.262, concerning Management of Certain By-Product Material, which provides the

commission authority to regulate by-product storage and processing facilities; and §401.412, concerning
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Commission Licensing Authority, which authorizes the commission to issue licenses for the disposal of

radioactive substances.

The proposed amendment implements SB 1604, 80th Legislature, 2007; THSC, § §401.011, 401.051,
I

401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625.

§336.1235. Financial Assurance for Storage and Processing.

(a) A licensee must establish financial assurance for decommissioning and any other

requirements of this subchapter 60 days prior to the possession of radioactive substances. [A licensee or

applicant must establish financial assurance under the requirements of 25 TAC Chapter 289 (relating to

Radiation Control).]

(b) In establishing financial assurance, the licensee's cost estimates must take into account total

costs that would incurred if an independent contractor were hired to perform the decommissioning. The

amount of financial assurance must be in ah amount approved by the agency.

(c) The licensee's financial assurance mechanism and the underlying cost estimates will be

reviewed annually by the agency to assure that sufficient funds are available for completion of

decommissioning. The amount of financial assurance must be adjusted to recognize any increases

resulting from inflation, changes in engineering plans, activities performed, and any other conditions

affecting costs. A licensee must submit a cost estimate report annually for decommissioning the facility

in accordance with the decommissioning plan by no later than an anniversary date as determined by the
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executive director. The licensee must provide any increase in the amount of financial assurance within 60

days of a determination of the cost estimate by the executive director.

(d) Self-insurance, or any arrangement that essentially constitutes-self-insurance (for example, a

contract with a state or federal agency), will not satisfy the financial assurance requirement because this

provides no additional financial assurance other than that which already exists through license

requirements.

(e) In addition to the requirements of this subchapter, all licensees authorized under this

subchapter and all financial assurance mechanisms submitted to comply with this subchapter are subject

to requirements of Chapter 37, Subchapter T of this title (relating to Financial Assurance for Radioactive

Substances and Aquifer Restoration) by June 1, 2009.

(f) Licensees with financial assurance mechanisms issued to meet the requirements of the Texas

Department of State Health Services must submit a replacement mechanism(s) to comply with this

subchapter and the requirements of Chapter 37, Subchapter T of this title by June 1, 2009. Regardless of

whether reclamation is phased through the life of the operation or takes place at the end of operations, an

appropriate portion of financial assurance amount as determined by the executive director shall be

retained until final compliance with the reclamation plan is determined. This will yield a financial

assurance mechanism that is at least sufficient at all times to cover the costs of decommissioning and

reclamation of the areas that are expected to be disturbed before the next license renewal.
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SUBCHAPTER N: FEES FOR LOW-LEVEL RADIOACTIVE WASTE DISPOSAL

".336.1301. 336.1303. 336.1305. 336.1307, 336.1309, 336.1311, 336.1313, 336.1315, and 336.1317

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC), §5.103, concerning Rules, and §5.105,

concerning General Policy, which authorize the commission to adopt rules necessary to carry out its

powers and duties under the TWC and other laws of the state. The new sections are also proposed under

Texas Health and Safety Code (THSC), Chapter 401, concerning Radioactive Materials and Other

.Sources of Radiation (also known as the Texas Radiation Control Act); §401.011, concerning Radiation

Control Agency, which authorizes the commission to regulate and license the disposal of radioactive

substances, the processing or storage of low-level radioactive waste or naturally occurring radioactive

material, the recovery or processing of source material, and the processing of by-product material;

§401.051, concerning Adoption of Rules and Guidelines, which authorizes the commission to adopt rules

and guidelines relating to control of sources of radiation; §401.103, concerning Rules and Guidelines for

Licensing and Registration, which authorizes the commission to adopt rules and guidelines that provide

for licensing and registration for the control of sources of radiation; §401.104, concerning Licensing and

Registration rules, which requires the commission to provide rules for licensing for the disposal of

radioactive substances; §401.202, concerning Regulation of Low-LevelRadioactive Waste Disposal,

which authorizes the commission to regulate commercial processing and disposal of low-level radioactive

waste; §401.245, concerning Compact Waste. Disposal Fees; §401.246, concerning Waste Disposal Fee

Criteria; §401 ,262, concerning Management of Certain By-Product Material, which provides the

commission authority to regulate by-product storage and processing facilities; §401.412, concerning
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Commission Licensing Authority, which authorizes the commission to issue licenses for the disposal of

radioactive substances; and §401.2625, concerning Licensing Authority.

The proposed new sections implement House Bill 1567, 78th Legislature, 2003; Senate Bill 1604, 80th

Legislature, 2007; THSC, §§401.011,401.051,401.103,401.104, 401.151,401.202,401.245, 401.246,

401.262, 401.412, and 401.2625.

§336.1301. Purpose and Scope.

(a) State and national policy directs that the management of low-level radioactive waste be

accomplished by a system of interstate compacts and the development of regional disposal sites. Under

federal law, Texas is responsible for managing the low-level radioactive waste generated within its

borders. The Texas Low-Level Radioactive Waste Disposal Compact, comprised of the states of Texas

and Vermont, has as its disposal facility the compact waste disposal facility licensed under Subchapter H

of this chapter. The compact waste disposal facility is expected to be the sole facility for disposal of low-

level radioactive waste for generators within the states of Texas and Vermont.

(b) Low-level radioactive waste is generated by essential activities and services that benefit the

citizens of the state. For the Compact Waste Facility Disposal, the price of disposing of low-level

radioactive waste at the Texas low-level radioactive waste disposal site will be determined by the

conmmission. To protect Texas and Vermont compact states' businesses and services, such as electrical

production, medical and university research, and private industries. upon which the public relies, the
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commission will establish the maximum disposal rates charged by the licensee in accordance with the

rules in this subchapter.

(c) A licensee who receives low-level radioactive waste for disposal pursuant to the Texas Low-

Level. Radioactive Waste Disposal Compact established under Texas.Health and Safety Code, Chapter

403 shall collect a fee to be paid by each person who delivers low-level radioactive waste to the compact

waste disposal facility for disposal. This fee shall be based on the commission approved maximum

disposal rate, as specified in this subchapter.

§336.1303. Definitions.

Terms used in this subchapter are defined in §336.2 of this title (relating to Definitions).

Additional terms used in this subchapter have the following definitions.

(1) Capital Investment--The original cost, less depreciation, of property used by and

useful to the licensee in providing service. The original cost of property shall be determined at the time

the property is dedicated to public use, whether by the licensee that is the present owner or by a

predecessor. In this subchapter, "original cost" means the actual money cost or the actual money value of

consideration paid other than money.

(2) Compact--The Texas Low-Level Radioactive Waste Disposal Compact established

under Texas Health and Safety Code, §403.006 and Texas Low-Level Radioactive Waste Disposal

Compact Consent Act, Public Law Number 105-236 (1998).
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(3) Compact waste--Low-level radioactive waste thait

(A) is generated in a host state or a party state; or

(B) is not generated in a host state or a party state, but has been approved for

importation to this state by the compact commission under 03.05 of the Texas Low-Level Radioactive

Waste Disposal Compact established under Texas Health and Safety Code, §403:006.

(4) Compact waste disposal facility--The low-level radioactive waste land disposal

facility licensed by the commission under Subchapter H of this chapter (relating to Licensing

Requirements for Near-Surface Land Disposal ofLow-Level Radioactive Waste) for the disposal of

compact waste.

(5) Extraordinary volume--Volumes of low-level radioactive waste delivered to a site

caused by nonrecurring events, outside normal operations of a generator, that are in excess of twenty

thousand cubic feet or twenty percent of the preceding year's total volume at such site, whichever is less.

(6) Extraordinary volume adjustment--A mechanism that allocates the potential rate

reduction benefits of an extraordinary volume between all generators and the generator responsible for

such extraordinary volume as described in 1336.1313 of this title (relating to Extraordinary Volume

Adjustment).
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(7) Generator--A person, partnership, association, corporation, or any other entity

whatsoever that, as a part of its activities, produces low-level radioactive waste.

(8) Gross Receipts--Includes, with respect to an entity or affiliated members, owners,

shareholders, or limited or general partners, all receipts from the entity's disposal operations in Texas

licensed under this chapter including any bonus, commission, or similar payment received by the entity

from a customer, contractor, subcontractor, or other person doing business with the entity or affiliated

members, owners, shareholders, or limited or general partners. This term does not include receipts from

the entity's operations in Texas, or affiliated members, owners, shareholders, or limited or general

partners, for capital reimbursements, bona fide storage, treatment, and processing, and federal or state

taxes or fees on waste received uniquely required to meet the specifications of a license or contract.

(9) inflation adjustment--A mechanism that adjusts the maximum disposal rate by a

percentage equal to the change in price levels in the preceding period. The adjustment shallbe made

using an inflation factor derived from the most recent annual Implicit Price Deflator for Gross National

Product published by the United States Department of Commerce in its Survey of Current Business.

(10) Licensee--The-holder of the license authorizing the compact waste disposal facility

license issued by the commission under this chapter.

(11) Maximum disposal rate--The rate described in §336.1311 of this title (relating to

Revisions to Maximum Disposal Rates).
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(12) Reasonable rate of return--The return on invested capital based on applicable

factors, including:

(A) the efforts and achievements of the licensee in conserving resources;

(B) the oualitv of the licensee's services:

(C) the efficiency of the licensee's operations, and

(D) the quality of the licensee's management.

(13) Relative Hazard--The properties of a waste stream for disposal that may present a

particular hazard or danger for safe management based on the radioactivity in curies and dose rate as well

as special handling requirements due to size, shape, or configuration.

(14) Revenue Reguirement--Based on a formula which is the capital investment

multiplied by the rate of return on capital investment, plus the allowable operating and maintenance cost

including other operating cost, closure cost and fees, where all amounts are only those used and useful for

the compact facility.

(15) Volume adiustment--A mechanism that adiusts the maximum disposal rate in

response to material changes in volumes of waste deposited at the site during the preceding period so as to

provide a level of total revenues sufficient to recover the costs to operate and maintain the site.
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V336.1305. Commission Powers.

(a) The commission shall establish rates to be charged by the licensee. In establishing the rates,

the commission shall ensure that they are fair, just, reasonable, and sufficient considering the value of the

K licensee's leasehold and license interests, the unique nature of its business operations, the licensee's

liability associated with the site, its investment incurred over the term of its operations, and the reasonable

rate of return equivalent to that earned by comparable enterprises.

(b) The commission may use any standard, formula, method, or theory of valuation reasonably

calculated to arrive at the objective of prescribing and authorizing fair, just, reasonable, and sufficient

rates.

(c) The commission may refer a request for a contested case hearing to the State Office

Administrative Hearings on the establishment of a rate under this subchapter.

(d) The commission may audit a licensee's financial records and waste manifest information to

ensure that the fees imposed under this chapter are accurately charged and paid. The licensee shall

comply with the commission's audit-related requests for information.

(1) To achieve the purposes, proper administration, and enforcement of this chapter, the

executive director may conduct audits or investigations of waste disposal rates, payments and fees

authorized by Texas Health and Safety Code, Chapter 401, and the veracity of information submitted to

the commission.
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(2) Each person subject to or involved with an audit or investigation under subsection (a)

of this section shall cooperate fully with the audit or investigation by the executive director.

(e) After consideration of initial rate application or revision, the commission shall establish, by

rule, the maximum disposal rate and schedule.

(f) The authority to establish the rate under this: subchapter maybe delegated to the executive

director if the application is not contested.

(g) If good cause exists, the executive director may initiate revision to the maximum disposal

rate established under this subchapter, subject to notice and opportunity for a contested case hearing.

Good cause includes, but is not limited to:

(1) there are material and substantial changes in the information used to establish the

maximum disposal rate;

(2) information, not available at the time the maximum rate was established, is received

by the executive director, justifying a rate revision: or

(3) the rules or statutes on which the maximum disposal rate was based have been

changed by statute. rule. or Judicial decision after the establishment of the maximum disposal rate.
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§336.1307. Factors Considered for Maximum Disposal Rates.

Maximum disposal rate adopted by the commission shall' consider the following factors and be

sufficient to:

(1) allow the licensee to recover costs of operating and maintaining the compact waste

disposal facility and a reasonable profit on the operation of that facility;

(2) provide an amount necessary to meet future costs of decommissioning, closing, and

postclosure maintenance and surveillance of the compact waste disposal facility and the compact waste

disposal facility portion of the disposal facility site:

(3) provide an amount to fund local public projects under Texas Health and Safety Code,

§401.244;

(4) provide a reasonable rate of return on capital investment in the facilities used for

management, disposal, processing, or treatment of compact waste at the compact waste disposal facility:

and

(5) provide an amount necessary to pay compact waste disposal facility licensing fees, to

pay compact waste disposal facility fees set by rule or statute, to provide financial assurance for the

compact waste disposal facility as required by the commission under law and commission rules, and to
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reimburse thecommission for the salary and other expenses of two or more resident inspectors employed

by the commission pursuant to Texas Health and Safety Code, §401.206.

§336.1309. Initial Determination of Rates and Fees.

(a) The licensee shall file an application with the executive director to establish initial maximum

disposal rates that consider the factors identified in §336.1307 (relating to Factors Considered for

Maximum Disposal Rates). The application shall include exhibits, workpapers, summaries, annual

reports, cost studies, proposed fees, and other information as requested by the executive director to

demonstrate a rate that meets the requirements of this subchapter. In addition, the application shall

include revenue requirements for cost recovery from the compact waste disposal facility.

(1) The licensee shall submit a rate filing application package in accordance with the

application prescribed by the executive director.

(2) After receipt of the application, the executive director shall review the application

and recommend a rate to the commission for approval. In reviewing the application and evaluating the

rate information, the executive director may request additional information from the licensee.

(3) The licensee shall provide notice of the application to all known customers that will

ship or deliver waste to the compact waste disposal facility and shall provide notice of the application to

any person by any method as directed by the executive director. The executive director shall maintain a

Web site to inform the public on the process for consideration of the rate application.
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(b) After notice and opportunity for a contested case'hearing, the commission shall establish the

initial maximum disposal rates that may be charged by the licensee. Upon request for a contested case

hearing by any affected waste generator in the Texas Compact, the executive director shall directly refer

an application to establish maximum disposal rates to the State Office Administrative Hearings for a

contested case hearing.

(c) In the initial rate proceeding, the commission also shall determine the factors necessary to

calculate the inflation adjustment, volume adiustment, extraordinary volume adjustment, and relative

hazard.

§336.1311. Revisions to Maximum Disposal Rates.

(a) The maximum disposal rates that a licensee may charge generators shall be determined in

accordance with this section, and §336.1307 of this title (relating to Factors Considered for Maximum

Disposal Rates). The rates shall include all charges for disposal services at the site.

(b) Initially, the maximum disposal rates shall be the initial rates established pursuant to

§336.1309 of this title (relating to Initial Determination of Rates and Fees).

(c) Subsequently, the maximum disposal rates shall be adjusted in January of each year to

incorporate inflation adjustments and volume adjustments. Such adjustments shall take effect unless the

commission authorizes that the adjustments take effect according to an alternate schedule.

1~~
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(d) Subsequently, a licensee may also file for revisions, to the maximum disposal rates due to:

(1) changes in any governmentally imposed fee, surcharge, or tax assessed on a volume

or a gross receipts basis against or collected by the licensee, including siteclosure fees, perpetual care and

maintenance fees, business and occupation taxes, site surveillance fees, commission regulatory fees,

taxes, and a tax or payment in lieu of taxes authorized by the state to compensate the county in which a

site is located for that county's legitimate costs arising out of the presence of that site within that county,

or

(2) factors outside the control of the licensee such as a material change in regulatory

requirements regarding the physical operation of the site.

(e) For revisions to maximum disposal rates, the application must meet the requirements in

§336.1309(a) of this title.

(f) For any revisions to the maximum disposal rate, including inflation and volume adiustments,

the licensee shall provide notice to its customers concurrent with the filing.

§336.1313. Extraordinary Volume Adiustment.

(a) In establishing the extraordinary volume adjustment, unless the licensee and generator of the

extraordinary volume agree to a contract disposal rate, one-half of the extraordinary volume delivery shall

be priced at the maximum disposal rate and one-half shall be priced at the licensee's incremental cost to
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receive the delivery.- Such incremental cost shall be determined in the initial rate proceeding.

(b) For purposes of the subsequent calculation of the volume adjustment, one-half of the total

extraordinary volume shall be included in the calculation.

§336.1315. Revenue Statements.

(a) The licensee shall, on or before March 1 st of each year, file with the commission an audited

financial statement showing its gross receipts for the preceding calendar year. A validation of payments

made in §336.103(f) and (g) of this title (relating to Schedule of Fees for Subchapter H Licenses) must

also be included.

(b) The financial statement shall be prepared in accordance with Generally Acceptable

Accounting Principles and audited by a Certified Public Accounting (CPA) firm. The audited financial

statement shall include an Auditor's Report from the CPA indicating an "unqualified" opinion of the

licensee's financial statements.

§336.1317. Contracted Disposal Rates.

(a) At any time, a licensee may, contract with any person to provide a contract disposal rate

that is lower than the maximum disposal rate.
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(b) A contract or contract amendment shall be submitted to the executive director for approval

at least 30 days before its effective"date. If the executive director takes no action within 30 days of

filing, the contract or amendment shall go intoeffect according to its terms. Each contract filing shall

be accompanied with documentation to show that the contract does not result in discrimination between

generators receiving like and contemporaneous service under substantially similar circumstances and

provides for the recovery of all costs associated with the provision of the service.


