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On June 30 2008 the’Board 1ssued an- Order'ln response to Mr Gelsen s June 24, 2008,
letter. In the Order; the: Board sought Mr Gelsen . posmon ona number of‘issues re]atmg 1o the
above-‘captloned proceedmgem‘ ll'ght. of‘ the irecent res"olutlon- :oﬁ Mr. aGelsen *sicriminal .tnal in the
United-States Dlstrlct Court for the Northern Dlstrlct of Oth This bnef wxll seek to respond to-

each of the Board’s questlons 1n the order in which. the Board set them forth,

1 Relief sought by Mr. Geisen:

OnlJ anuaryr4, 2006_’1,1 the--Sfteff tssued:to il\rlr.“(‘}ei.:sen an Order prohibiting him from any
involvernent'in NRC licensed aotivity' for.a period of five years. The Stéff rn_atlethat Order -
immediately effectiue and it ;resu'lt'ed: in'Mr.’-‘Gei‘sen’S'terfriination'fmm'-hiser‘nployment at
Kewanee Nuclear Power Plant, ‘That termination marked the interruption of a twenty-five year

career in nuclear energy that included six years in the United States Navy. The allegations in the
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Order constituted the first time Mr. Gei's"en had'heen,‘accus‘ed‘of omisconduct;or dis_honesty in the
commission of his work. .

Two:and hal‘fﬂyearsz;have;pas_' sed: srncetheStafflssuedtherder :The relief.that:Mr.

Geiseri seeks:is-a reduction:of:thie-duration of the:banriniposed:upon hit’from five years to two
and one-half years with credit for the time that he has-been. disabled from:work inithe industry.
As the Board properly notes, Mr Gelsen was: found gurlty and is serv1ng a sentence in a

parallel crlmlnal proceedmg m the Dlstr1ct Court 'In;OhIO (Mr Gelsencwas conv1cted on three

‘counts:of* False Statements and acqultted on twolfot € ) That case: ison: appeal to: the United

States Court of Appeals for e81xth Crrcultan y rlmary;,lssues ‘nithat appeal w111 include

the' proprlety ofa Jury mstructlon that allowed the _]_ ry:to: con51der whether Mr Geisen “willfully

‘blinded” hlmself to the maccurac 'of‘stateme 'mad;: __ :'the'ﬁNRC;(arftheory;for-..‘whiCh'.Mr.

: Gelsen contends there was no. eV1dent1ary baSIS but upon wh1ch theyj lury conv1cted according to
_]UI'OI'S@* statements to. the defense and prosecutlon lawyers followmg the verdlct) the: sufﬁmency
of the; eev1dence on redulsrte elements 1nclud1ng knowledge and intent;. and the significance of the
government S farlure to nrove the NRC 'S rellance on statements made by Davrs-Besse Whlle |
Mr. Geisen beheves strongly in- the merlt of these lssues on. appeal the ex1stence of that appeal
should not 1mpa1r the Board’s ablllty to con51der and resolve the remalmng 1ssues in this
proceedmg Mr. Gelsen does not seek to rehtrgate the factual issues that formed the basis for the
Order or whlch were the s'u'bJe'ct“of the ,p'arall'e'l‘ 11t1gat10n.' The Board has for its consideration the

: trial.and sentencing transcripts ‘de\;felopedxthrough.that;_prOCeedingb and can make its relevant

determinations without any further discovery, as discussed further below.



2. Whether there has been an “outcome to the crlmlnal case,.as. that term would be
understood-in: relation to the pnncmles the Comm1ss1on was: furthermg when 1t 1ssued the.stay.

On:February-1,: 2007 the Commrssron stayed th1s proceedmg atithe: Tequest: ofithe Staff

and the Umted States Department of Justlce CLI 07 06 65 NRC 112 “The'Staft‘s request

nein.

whrch 1ncluded a six-page ‘affidavit: from DOJ Trlal Attomey chhard Poole,:was:based uipon

claims thatproceedlng«-_wlth -1ts_f;cas_e'=.wq_u_ldf prej_ udlce.,-.;the.zDOJ:’-s-,crrrnlnal :»p_rosecutlon»' by al_low1ng‘

‘Mr::Geéi sen‘::'access:t’o ‘.informati'on%ahdeWi't'ne's‘s"e"‘s;f thatithe FederalRulesofC riminal-Procedure

would normally drsallow See NRC Staff \ g )"ahuary558'5‘20'07) The

.Comm1sswn cited: that prospect

‘wellva ogrstlcal;‘fobstacles*an enforcement hearlng mlght

_pose to: the DOJ g efforts to_; ‘rlts w1tnesses for trlal 65 NRC,;_ '-"

The Board has asked whether “wrth an appeal pendmg, [there has] been an' outcome” to

the crrmmal case, as that term would be understood in relatlon 1o the prlncrples the Commission
was furtherlng when'it 1ssued the stay 7 Order at 2. Mr Gelsen submrts the answer to that
questlon is- clearly yes The crlmmal trral has now. occurred -and:the w1tnesses the DOJ sought to
sequester. in ~advance of that.trlal’-have :now -testlﬁed.vf»f More ' lmportantly, :however ‘those
1nd1v1duals will not be 1nyolved in the resqutlon of thls proceedmg because Mr, Gelsen will not
A_seek dlscovery on. the factual merlts-of the Staft’ s Order or seek to rehtrgate factual issues upon
which those wrtnesses mlght have knowledge Srmbly, the 1nterests that drove the Commrssron s
Order are no longer apphcable because the trlal stage of the District Court case'is complete

3. - Should'a decision on: the preceding issue be made in the first. mstance by this Board, or is
it w1th1n the exclusive purview of the. Commrssron ’

" The Commission dld‘ state, in 1ts_'February_. 1;-20"0»7,'“‘Or'der, that “if circumstances change
significantly” it was amenable to considering a motion from Mr. Geisen to lift ...[the] abeyance”

it imposed. 65 NRC at 121. It appears clear from the Commission’s Order, however, that the
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abeyarice was granted for the purpose of protecting interests of the DOJ before the criminal trial
and that; as:Such-.it‘necessarily..eXpired once,.the‘:tri"al.‘was.,concluded. 65'NRC 112, passim. The
Commission’s statement. regardmg changed c1rcumstances followed tts dlscussmn of:the:interests
' of the'DOJ;Staff, and. Mr Gelsen as: they ahgned before the crzmmal/trzal thatiwas: then
scheduled to: begm April 16, 2007 J1d.-at:116:117, 119: -None:of* the concerns articulated by the

Commlssmn -- dlscovery 1mbalance loglstlcal comphcatlons and testnnomal inconsistencies -~

-apply once the crlmmal trlal 1s concluded The”'Comm1351on d1d not artlculate an 1ntent to

maintain: excluswe purv1ew over th1s 1ssue fo___owm v the conclusmn of the crlmmal trlal -and the

. Board shcnld';notzread ‘amf-'s_,uch-'fan‘«lnt.eséteifrqm';th?~;Cqmm!S§1‘9flt-,S ‘llang__t_;a_ge‘ |

4, . The impact; 1f any, of the doctrme of collateral estoppel glven the outcome of Mr.
Gelsen S crlmmal trlal

z;z:;gf,..This ‘i'ss'ue 'WO‘ul'dibe’:the'«Stlbj ect -%6f. extenswe "fhr‘i'éﬁng:fand argument if:Mr, Geisen were
seekmg to: rehtlgate the factual issues’ that vtzere the subject of: the cnmmal trial.. While he does
not concede the i 1ssue of whether he. knowmgly made false statements to. the'NRC, he does
recognize that' the ccnytcttonjremoves that ";ssne ‘frcm.the B’o_a_rd,’:s_ cqn51derat10n. In order to
fully.comprehend -thc‘vmeaning .iand'.>wei‘§ht cfthe .Vefdict; :itf:is_jimporftant fof the Board to consider
the ﬁndmgs and conclusmns of the j _]UI'OI‘S and the trlal Judge as memorlahzed in the partles
~ sentencing memoranda and the sentenctng transcrlpt But, glven the verdlct Mt Geisen does not

intend to contest factual liability upon resumptl_o_n of this 'c_ase,merely the reasonableness.of the :

punishment imposed.



5. What remains to be done to prepare for an ewdentrary hearlng and the number of
witnesses-and estimated. length of that hearmg _

Given-Mr.-Geisen’s positiOn .as:set'fo’rth .above ~.preparation'3for.-‘afdispositiye:h‘earin g
should be brief: and should not 1nclude any 1 further deposxtlons or; wrrtten dlscovery ‘Thé:Board
;-(and the: Staﬁ) wrll ‘have. avarlable to: Irt -the above- referencerl eenrencrng matenals Connsel will
make ar'ran_gements_tofp_rpvide the-tranScript_ifrOm»,the’:;crijrlninal,,trialarif»_t'he: B,oar'dand Staff:wishes

to:review'these:materials:“We do.notiintend;to call-any:wittiesses:at.the hearing: given:the

-absence. of anyfactual1ssuesforresolut10nItlsdrfﬁcultto imagine:1 atthehearmgwouldtake

- more than'a single. day.to:comiplete,‘as the majority:of the discussion:will focus.on whether a

five-year ban from licensed activity is a fair and justifiable punishment given the Staff's

“treatment of similarlyfsituated;indfrvi’duals,and:f’Mr; Gersen’shrstoryof eXempl_ary'work.

Respectfully Submitted,

"'ardA Hlbey
Andrew T. Wise = *
MILLER & CHEVALIER CHARTERED
655 15™ Street, N.W., Suite 900
‘Washington, D.C. 20005
"(202) 626-5800
- Counsel for David Geisen

Dated: July 7, 2008
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