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ENTERGY'S RESPONSE TO VERMONT DEPARTMENT OF PUBLIC SERVICE
MOTION FOR MODIFICATION OF THE SCHEDULING ORDER TO FACILITATE

FULL COMPLIANCE WITH 10 C.F.R. § 2.323(b)

Pursuant to 10 C.F.R. § 2.323(c), Applicants Entergy Nuclear Vermont Yankee, LLC and

Entergy Nuclear Operations, Inc. (collectively "Entergy") oppose the "Vermont Department of

Public Service Motion for Modification of the Scheduling Order to Facilitate Full Compliance

with 10 C.F.R. § 2.323(b)" ("DPS Motion"). The DPS Motion requests that the following three

sentences be added at the end of Paragraph 8 of the Initial Scheduling Order' issued by the Board

on November 17, 2006:

A "sincere effort" to resolve the issues to be raised in a motion must include at
least providing an outline of the points to be made in the motion and the basis for
them. If any party believes that a meaningful consultation with other parties on a
proposed motion cannot occur within the time available under this Paragraph, the
party shall file with the Board a statement to that effect and the time to file the
motion will automatically be extended by 5 days to allow for adequate
consultation. Failure to file such a request by any party shall constitute a
certification by all parties that adequate time was available for meaningful
consultation and such meaningful consultation was attempted.

Initial Scheduling Order (Nov. 17, 2006) (unpublished).
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DPS Motion at 3, footnote omitted. For the reasons discussed below, the DPS Motion is not

necessary at this time, and proposes overly rigid procedures that could adversely impact this

proceeding and its schedule. Accordingly, the DPS Motion should be denied.

1. .. THE RIE-LI-E-F--SOU GHT- B-Y---T-HE-DPS-M OT-ION IS-NOT-NECESSAR.Y .

A. THE INITIAL SCHEDULING ORDER MAKES ADEQUATE PROVISION
FOR EXPANDING THE CONSULTATION TIME PRIOR TO FILING A
MOTION, IF SUCH EXPANSION IS WARRANTED

Paragraph 8 of the Initial Scheduling Order reads as follows:

Consultation Prior to Motions. In accordance with 10 C.F.R. § 2.323(b), motions
(including requests of any kind) will be rejected if they do not include a
certification by the attorney or representative of the movant that, prior to filing the
motion or request, he or she has made a "sincere effort to contact other parties in
the proceeding and resolve the issue(s) raised in the motion" or request. Although
in general the movant has only ten (10) days within which to file its motion under
10 C.F.R. § 2.323(a), the Board believes that in order to be sincere, the effort
should not be initiated at the last minute and should be made sufficiently in
advance to provide at least some reasonable time for the possible resolution of the
matter or issues in question.1 In the case of a motion for summary disposition, the
Board suggests that the "sincere effort" should include informing the opposing
party or parties, prior to filing the motion, of the material facts about which the
movant believes there is no genuine dispute. Likewise, the opposing party must
be prepared to respond very promptly, advising whether it agrees that there is no
genuine dispute concerning those facts.

1 See Entergy Nuclear Vermont Yankee, L.L. C.. and Entergy Nuclear Operations, Inc. (Vermont

Yankee Nuclear Power Station) LBP-06-5, 63 NRC 116, 128 (2006). If the initial consultation is
initiated at a reasonable time, and the parties believe that all or part of the matter may be resolved
amicably if additional time for filing the motion were provided, the parties are encouraged to file a
joint motion requesting an extension of time.

Initial Scheduling Order at 8.

Footnote 11 to Paragraph 8 explicitly provides that the consultation time on a prospective

motion may be extended if the parties agree that an extension may allow for amicable resolution

of the issue. Since the Initial Scheduling Order already provides a mechanism to extend the

consultation time where the parties demonstrate that an extension is warranted, the relief
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requested by DPS is not necessary. Additional time for discussions among the parties is

available, if needed.

B. THERE HAS BEEN ADEQUATE CONSULTATION PRIOR TO THE FILING
OF MOTIONS

The DPS Motion asserts that in recent weeks "motions have been filed by all parties that

have not adhered to either the letter or the spirit of this directive [to make sincere effort to

contact other parties and resolve the issues raised in the motion]. Often consultations have been

sought within 24 hours of the time when the motion will be filed. The substance of the motion

has not been provided in sufficient detail for a party 'consulted' to adequately assess the merits

of the motion." DPS Motion at 2.

DPS states that it "does not intend by [its] Motion to make any assertion regarding the

good faith of any party." DPS Motion at 3. Entergy agrees, and in fact, so do the parties to this

proceeding. To date, none of the parties directly affected by the motion practice - Entergy, the

NRC Staff, and NEC - have voiced an objection that there has been inadequate consultation

before a motion was filed. DPS, which is represented by NEC as the lead intervenor and which

is submitting no evidence of its own, has not been a party against whom motions have been

brought during the period upon which the DPS Motion is based.

To be clear, Entergy has engaged in a "sincere effort" to resolve disputes by advising

other parties of the reasons for and the scope of the motions it has filed to the greatest extent

possible and warranted under the circumstances. For example, before filing its motion in limine

seeking the exclusion of portions of the testimony and exhibits proffered by NEC,2 Entergy

provided to NEC and the other parties a marked up copy of NEC's filings showing the specific

portions that Entergy would move to exclude, and invited parties to comment on the proposed

2 Entergy's Motion in Limine (June 12, 2008).
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motion. None of the parties chose to comment on Entergy's proposed motion. Entergy also

engaged in consultations by electronic mail with NEC and the other parties prior to filing its

summary disposition motions on NEC Contentions 3 and 4 in 2007. For example, approximately

two-weeks before-filing its summarydisposition motion-on NEC-Contention 3, Entergy provided

a statement of material facts concerning which Entergy believed were not in dispute and

requesting NEC's position regarding those facts and whether NEC believed other facts to be in

dispute related to NEC Contention 3. A similar process took place with respect to the motion for

summary disposition on NEC Contention 4.

There are circumstances, however, where even a "sincere effort" on the parties' behalf

will not resolve a dispute. The motions filed over the past several weeks, upon which the DPS

Motion is based, primarily consisted of motions in limine. For example, Entergy made the

judgment that protracted discussion would not cause a party to concede to withdrawing its

witness's testimony in its entirety in response to Entergy's motion to exclude that witness

because the witness was not adequately qualified as an expert.3 Although certain motions in

limine may "contain seeds of objections that on opposing party might be willing to concede,"

DPS Motion at 2, Entergy did not believe its motion to exclude a witness's testimony in its

entirety could be resolved if Entergy "were to withlhold filing the motion as to other more

controversial issues," after extensive discourse with opposing counsel, id. In other words, the

extent to which extensive consultations are likely to be fruitful depends largely on the subject

and scope of the motion.

3 See, e.g., Entergy's Motion in Limine to Exclude Rebuttal Testimony of Ulrich Witte (June 23, 2008).
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C. A MODIFICATION OF THE INITIAL SCHEDULING ORDER'S
PROVISIONS REGARDING MOTIONS IS UNNECESSARY GIVEN THE
LATE STAGE OF THIS PROCEEDING

The current status of this proceeding also makes the additional time for consultations

proposed -by the DPS -unnecessary. Evidentiar-y hearings are only two -weeks.away. The

prehearing motions contemplated in the Initial Scheduling Order have either been made already

(e.g., motions in limine)4 or the time in which they could have been made has passed (e.,

motions to conduct cross-examination at the hearing). 5 There is, in fact, little occasion left for

additional motions to be filed prior to adjudication of the issues. The added procedures sought

by DPS thus come far too late in this process to be constructive. They would likely be invoked

rarely if at all in the balance of the case.

II. THE CHANGES PROPOSED BY THE DPS MOTION WOULD ADVERSELY
IMPACT THIS PROCEEDING

The addition proposed by DPS to Paragraph 8 of the Initial Scheduling Order would

make three changes to the process of consultation prior to the filing of motions: (1) it would

require the movant in every instance to provide "at least. . . an outline of the points to be made

in the motion and the basis for them"; (2) it would give "any party" who believes that

meaningful consultation with other parties on a proposed motion cannot occur within the time

provided in the Initial Scheduling Order and the regulations6 the "right to file with the Board a

statement to that effect and the time to file the motion will automatically be extended by 5 days

to allow for adequate consultation" - even if the motion seeks no relief against that party; and

(3) the failure of any party to file such a statement would create a presumptive "certification by

4 Initial Scheduling Order, para. 10.E.

5 Id.,para. lO.G.
6 10 C.F.R. § 2.323(a) provides that "[a] motion must be made no later than ten (10) days after the occurrence or

circumstance from which the motion arises."
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all parties that adequate time was available for meaningful consultation and such meaningful

consultation was attempted." DPS Motion at 3.

As to the first change, the actions needed for a party to make a "sincere effort" to resolve

,the- issues -raised in the-motion must by necessity depend on the-nature of the motion- and the facts

it involved. Requiring the movant to file a full outline of points to be made by the motion makes

undue work that may not lead to a successful resolution of the motion. For example, a motion to

strike an untimely pleading should require much less discussion and information exchange than a

motion for surmmary disposition of a contention. DPS's proposed first change does not

recognize the substantive difference between the two motions.

The second change would grant the party against whom the motion would be directed an

unfair advantage by allowing it five extra days to prepare its response. This change would

modify de facto the provisions of 10 C.F.R. § 2.323(c) setting forth the time in which a party

must respond to a motion 7 at the will of any party, even a party who was not the party against

whom the motion was made. This change could delay the overall schedule of the proceeding

unnecessarily.

The third change would result in the automatic waiver of the ability of a party against

whom a motion is made to argue that there was inadequate consultation with respect to the

motion. This issue preclusion may be unfair in some instances.

' 10 C.F.R. § 2.323(c) provides in relevant part: "Within ten (10) days after service of a written motion, or other
period as determined by the... presiding officer, a party may file an answer in support of or in opposition to the
motion, accompanied by affidavits or other evidence."
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III. CONCLUSION

For the above stated reasons, Entergy respectfully submits that the DPS Motion should be

denied.

Blake J. Nelson
PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, NW
Washington, DC 20037-1122
Tel. (202) 663-8000
Counsel for Entergy

Dated: July 7, 2008
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