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- Re: In the Matter of David Geisen, Docket No. 1A-05-052

Your Honors:

During the stay of the above-captioned case, Mr. Geisen’s criminal case resulted in his
conviction and is being appealed. Execution of judgment has not been stayed pending appeal.
He is serving his sentence of probation, one condition of which is his debarment from
employment in the nuclear industry for the 3-year period of said probation. The court stated if

- ‘Mr. Geisen were “reinstated” by the NRC and had the opportunity for reemployment 1t would
reconsider his request that that condition bé rescinded.

This letter is to request a hearing before this Board to schedule proceedings addressing
the question of whether Mr. Geisen’s 2006 debarment by the NRC should be terminated
instanter.

We are attaching herewith the following documents from the criminal case:
Exhibit A - The Government’s Senténcing Memorandum.
Exhibit B - Defendant’s Memorandum in Aid of Sentencing.

Exhibit C - Transcript of Sentencing.
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At a minimum, the materials are an indispensable part of the record we will ask the Board take
into account in deciding the issue we have presented. Of course, we will be prepared to answer
questions the Board has about the criminal case and its relationship to the instant matter.

Sincerely,

Enclosures

cc: Lisa B. Clark
Margaret Parish
Libby Perch

Miller & Chevalier Chartered
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IN THE UNITED STATES-DISTRICT COURT
* NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

UNITED STATES OF AMERICA, Case No. 3:06CR712:

Plaintiff, JUDGE KATZ

V. GOVERNMENT’S SENTENCING

MEMORANDUM
DAVID GEISEN, et al. :

B T A g T i

‘Defendants.

THE UNITED STATES, through undersigned counsel, submits the following comments
regarding the sentencing of Defendant David Geisen.

1. Defendant’s Conduct Warrants An Upward Departure Above the Guideline
Range Set Forth In The Presentence Investigation Report

As noted in the PSI at paragraph 118, the United States believes that an upward departure
from the guidelirié range specified in the Presentence Investigation Report (;‘PSI”) is justified iq
this case. |

In deciding whether to apply an upward départure, Sixth Circuit precedent requires a
multi-step analysis. First, a sentencing court must consider what feature(s) of the case,
potentially, take it outside the Guideline’s “heartland,” making the case special or unusual. U.S.
v. Pluta, 144 F .3& 968, 978 (6th Cir. \1 998). Here, the feature the Government contends is
unusual is the threat to public safety posed by Mr. Geisen’s efforts to deceive the NRC in an

arena where a loss of coolant accident was a serious risk. Next, the court must determine



22-
whether the distinguishing feature is one upon which the Sentencing Commission forbids,
allows, encourages, or discourages departures. Id.. In this case, the. Commission encourages
upward departiures to reflect the nature aﬂd seriousness of the threat. U.S.S.G. §5K2.14; Pluta,
144 F.3d at 979 (noting that.the Guidelines encourage an upward:departure where-public safety is
endangered;sand«.ruling;that-zdr:y—.ﬁringz apistolin-traffic-endangered public safety).
Where the Guidelines encourage a departure, a sentencing court may use it to increése a
sentence so long as the otherwise applicable guidelines donot take it into account. ‘P_h_lt_a at 978.
Here, the applicable guideline, U.S.S.G. § 2B1.1(a)(c) does not account for situations where
~ deception of a government régulator prevents the timely révelation of. a problem posing
fundamental public safety risks. Thus, this court may apply the guided departure at § 5K2.14 to
~account for the unusual situation it faces. As correctly noted in the PSI, the development of the
corrosion hole at Davis Besse has been ranked as one of the most serious safety related incidents
in the history of nuclear power in the United States. Defendant Geisen’s false statements hid an

"emerging safety problem from the NRC at a time when the corrosion holelwas developing
rapidly, according the testimony of Dr. Bullen, Defendant Geisen’s own expert.

The United States submits that the seriousness of Defendant Geisen’s actions should be
reflected by an umed departure to an offense level of 12, and that Defendant should be
sentenced to a year of incarceration followed by a three year term of probation. A sentence that
does not include a period of incarceration would not afford adequate deterrencé to the criminal

conduct at issue here. See 18 U.S.C. §3553(a)(2)(B).
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2. Defendant’s Sentence:Should :Include A Term Of Probation With-A
Prohibition On:Involvement In Activities Licensed By The:Nuclear
Regulatory Commission
The PSI correctly observes that under the Sentencing Guidelines, the Court can impose a
term of probation or supervised release. The United States .submits.that,,,fhe Court should impose
a term.of probation of not less than three years;-and:that it should.include:an.occupational
- restriction prohibiting Defendant from involvement in NRC licensed. activitjﬁ
Section SF1.5 of the Sentencing Guidelines permits such an-occupatioﬁal~restriction»to
protect the public. It states that the court may impose a condition of probation or supervised
release prohibiting the defendant from engaging in a specified occupation if (and only if) it

determines that:

(1) areasonably direct relationship existed between the defendant’s occupation. . . . and
the conduct relevant to the offense of conviction; and '

(2) imposition of such a restriction is reasonably necessary to protect the public because
there is reason to believe that, absent such restriction, the defendant will continue to
engage in unlawful conduct similar to that for which the defendant was convicted.
The Guideline further sta_tes‘ that the court shall impose the condition for the minimum time and
minimum extent necessary to protect the public.
Here, the application of this guideline is clearly warranted.  Defendant Geisen
/
participated in preparing the responses to NRC Bulletin 2001-01 as a part of his regular duties at
the Davis Besse Nuclear Power Station. It was directly related to his employment there. Further,

the United States submits that such a ban is nécessary to protect the public. Defendant Geisen

denies that he knowingly provided false information or intended to deceive the NRC. However,
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a jury has found otherwise. Moreover, at trial- defendant Geisen conceded the “failures of

FENOC?” and the “falsity of statements;’ made,.onrifs.behalf., Memorandum. of Points And

Authorities In Support of Defendant Geisen’s Motion For Acquittal at 32. Based on his own

admission that he reyi'ewed:videotapes,-:and:his statements:to-Jack Martin about reviewing-the
tapes, it is.clear that he reviewed the:video:records before he.made statements he now
acknowledges were false, includingmultiple:ox"ai representations to. NRC staff that the reactor
vessel head had been “verified” to be popcom-free. Moréover, at trial he also admitted making
this “strong representation” at a time when he knew that Andrew Siemaszko, had not yet
cdmpleted his nozzle-by-nozzle review. Tr. at 91-92.. Defendant Geisen’s statement that the
vessel head had been “verified” popcorn-free was therefore falsé, and he knew it, by his own
admission.

Given this record the United State submits that imposition.of an employment restriction
is necessary to protect the public. Because Defendant Geisen has falsély denied that hé knew that
statements made by him and others were false, this Court can have no confidence that Defendant
Geisen will not put the public at risk in the future working in an industry whose safety depends
on the integrity of its workers. The United Stafes submits that limiting the ban to the nuclear
industry and to a three year term is the minimum extent necessary to protect the public.

3. The Presentence Report Otherwise Fairly'PresentS The Factors Relevant to

Sentencing :

The United States believes that the PSI otherwise fairly presents the factors relevant to

sentencing in this case and notes that Defendant’s Objection No. 1, as set forth in the PSI at 23, is
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immaterial to the application of the Sentencing Guidelines by the Court.¥

Conclusion
For the reasons set forth above, the United States submits that the appropriate offense
level to apply in this-case is level 12,.and that Defendant Geisen should be sentenced to one year
of incarceration follo{&édby a three year term of probation, with the employment restriction set

forth above.

Respectfully submitted,
William J. Edwards
Acting United States Attorney

By: s/ Richard Poole
Richard Poole
Sr. Trial Attorney, Env. Crimes Section
Richard.Poole@usdoj.gov ‘
Thomas T. Ballantine
Trial Attorney, Env. Crimes Section
Thomas.Ballantine@usdoj.gov
United States Department of Justice
601 D Street NW
Washington, D.C. 20004
Phone: (202)305-0321
Fax: (202)514-8865

¥ Defendant’s Objection No. 1 asserted that “5 engineers reported” to him, rather than the 12
engineers indicated by the United States. In fact, according to Defendant Geisen’s own
testimony at trial, he had 5 engineers directly reporting to him, and 30-32 indirect reports. Tr. at
1687.



Christian H. Stickan
Assistant U.S. Attorney
Reg. No. 0013403

400 United States Courthouse
801 West Superior Avenue
Cleveland, Ohio 44113
Phone: (216):622-3818

Fax: (216)522-2403



CERTIFICATE OF SERVICE

, I certify that on April 28, 2008, a copy of the foregoing was filed electronically. Notice

of this filing will be sent by operation of the Court’s electronic filing system to all parties
indicated on the electronic filing receipt. Parties may access.this filing through the.Court’s
system. '

_s/ Richard Poole

~ Richard Poole
Senior Trial Attorney
Environmental Crimes Section
United States Department of Justice
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION
UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
‘ )
V. ) No. 3:06CR712 (Katz)
)
DAVID GEISEN )
)
Defendant )

DEFENDANT’S MEMORANDUM IN AID OF'ESEN‘TEI;I_CING

L | INTRODUCTION

David C. Geisen, through undersigned counsel, submits the following memorandum in
aid of sentencing. Mr. Geisen stands before the Court following conviction on the three counts
of violation of 18 U.S.C. § 1001 (false statements) arising out of events that occurred at Davis-
Besse Nuclear Power Sfation (Davis-Besse) in the fall of 2001. He is a forty-seven year old,
father of three children who served for six years in the United States Navy. He has never been
convicted of a crime. While he maintains his iﬁnocence of the criminal charges brought against
him, he has fully accepted responsibility for his part in the professional failures that led to the
events at Davis-}éesse close to seven years ago. His professional career is over by virtue of his
conviction in this case and he has s_uffered enormous financial detriment. _The evidence against
him did not include any s:uggestion that he derived a personal benefit from the acts alleged, nor
did it credibly establish his motive or intent to engage in cﬁnﬁﬁal activity. For all of these
reasons, we urge to Court to impose‘a probationary sentence.

This memorandum will first address objections we have with the content of the Pre-

Sentence Investigation Report (Report). In sum, we believe that the Probation Officer reached
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an incorrect Adjusted Offense Level by including two sentencing enhancements that lack
evidentiary foundation.

- Next, we set forth reasons that, regardless of the Court’s final determination-of the
-offense level, the factors in this case, including Mr. Geisen’s personal hi‘story, support a sentence
of probation.

IL OBJECTIONS TO THE PRE-SENTENCE INVESTIGATION REPORT

A.  The Proper Adjusted Offense Levei Should be 6. Not 10. ‘

The. adjusted offense level of 10 reflected at paragraph 71 of the Report improperly
includes two upward adjustments imsupported by the factual record developed by the
government. We therefore-object and submit'the»proper-‘adju;sté'd offense level is six, reflecting
the base offense level for the offense of False Statements in violation of 18 U.S.C.‘ § 1001 found

at § 2B1.1(a)(6) of the Guidelines.

1. An Upward Adjustment Pursuant to U.S.S.G. § 3B1.1(c) is Unjustified.

The Report assigns a two point upward adjustment pursuant to U.S.5.G. § 3B1.1(c) on
the; grounds that Mr. Geisen was “an organizer, leader, ménager or supervisor of less than five
participants in this offense.” Report, 68 That conclusion in not supported by the facts of the
case and the adjustment is therefore unwarranted.

Mr. Geisen did hold the title of “rﬁanager” at First -.Energy Nuclear Operating Company.
However, the application notes to.the relevant subsection of the Guidelines cautions that titles
are not controlling. U.S.S.G. § 3B1.1 note 4. Instead, the Court is instructed to con>sic.1er factors
including: - |

the exercise of decision making authority, the naturg of participation in the

commission of the offense, the recruitment of accomplices, the claimed right to a

larger share of the fruits of the crime; the degree of participation in planning or

organizing the offense, the nature or scope of the illegal activity, and the degree of
control or authority exercised over others. '

2 ) 865880.1
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Id
Moreover, the Sixth Circuit has made clear that “[m]erely playing an essential role in the

offense is not equivalent to exercising ﬁlanagerial control over other participants and/or the -
assets of a crin_‘linal enterprise.” United States v. Vandebqg:, 201 F.;3d 805; 8 1‘ 1-8 12 (6th Cir.
2000) citing United States v. Albers, 93 F.3d 1469 (1 0™ Cir. 1996).

In the addendum to the presentence report, Probation Officer Butler responded to our
initial objection on this issue by suggesting'that the adjustment was-warranted because Mr.
Geisen’s position as a manager put him in a position to make statements.in person and in writing
to the NRC, thus demons'tr_atin'g.,the:requisite level of decision-making authority. We
respectfully disagréerwith M. Butler’s conclusion.and submit that the eﬁdcnce- elicited at &ial
simply contfadicts that conclﬁsion, FENOC’s Regulatory Affairs department assigned tasks to a
‘num‘ber of engineérs in the process of crafting and submitting the Bulletin responses. Numerous
individuals participated in telephone conference calls and in-person meetings with the NRC
between September 28,‘ 2001 and November 28, 2001. Participation was not limited to managers
at Mr. Géisen’s level and above, but was determined instead by individuals’ involven(;ent in
relevant tasks. For example, fﬁe evidence showed that Mr. Siemaszko, a systems engineer, went
to NRC headquarters in November 2001 to speak about his past inspection and cleaning efforts

| and to discuss his review of videotapes. Ken Byrd, another line engineer, participated in

discussions Wiéh the NRC about the crack growth rate model. The conclusion that Mr. Geisen’s
position afforded him the opportunity to present information to the NRC is simp]y ﬁnsupported.
An enhancement based on Mr. Geisen’s title would be inconsistent with the purpose and intent of
the Guidelines.

Moreover, the record is devoid of any evidence that Mr. Geisen exercised managerial

control over others participants in a criminal enterprise. See United States v. Hopson, 134 Fed.

3 ’ 865880.1



Case:3:06-cr-00712-DAK  Document.277  Filed.04/25/2008.. - Rage:4 .of:16

Appx. 781, 2004 U.S. App. LEXIS 10189 (6th Cir. 2004) (unpublished opinion). He was
assigned to oversee.and support the work of Mr. Siemaszko and Mr..Byrd. But there:was no
evidence or testimony that suggests:Mr. Geisen.controiléd or influenced.the work either man
produced, influenced their 6pinidhs, or Su:ggestedi fhé§ act in furtherance of any illegal aims.
Indeed, despite indicting Messers. Geisen, Siemaszko, and Cook on the theory that they
participated in a “scheme”, the government repeatedly argued at trial and again in post-trial
litigation that the.scheﬁe allegation in this case.didnot;requi}rc'.thc government to prove
coordinated action between individuals. We continue to maintain the government’s proof varied
from thé theory articulated in the indi;:tment; but for purposes of the § 3B1.1 analysis, that issue
is of no moment. The'govemmént would have to concede that it introduced no evidence of
coordinated action between Mr. Geisen and Mr. Siemaszko, nor did it introduce any evidence
that Mr. Geisen “controlled” the actions of others in furtherance of criminal ends. Mr. Geisen’s
liability, pursuant to the govermhent’s fheory, was for statements and representations he made,
‘not -er'sfatements and reprpsentations_he induced others to make.

. The factors relating to “management” set forth in the Guidelines comments demonstrate
the type of managerial activity intended to support an adjustment: the recrﬁitmeﬁt of
accomplices, the claimed right to a larger share of the fruits of the crime, the degree of
participation in planning .or org;ﬁiéing thé (;ffenée, ...;and the degree of control or authority
exercised over others. U.S.S.G. 3B1.1 note 4. Similarly, Courts have discussed activities
justifying an enhancement. In United States v. Graham, the U.S. Cqﬁrt of Appeals for the

District of Columbia Circuit 6vertumed a District Court’s application of an upward adjustment
because: |

The record is devoid of any evidence that [appellant] received extra compensation
for serving as a manager, disciplined any lower ranking member of the

4 865880.1
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conspiracy, altered the conspiracy’s policies or procedures in any respect,
provided guidance to-senior managers or subordinates, issued any orders-on
behalf of the conspiracy, or otherwise held himself out as a link in the chain of -
command.

162 F.3d'1180, 1184 (D:C. Cir. 1998). The Sixth Circuit has noted the existence of evidence of
ysimilar factors in upholding.application of enhancements. United States v. Trujillo, 376 F.3d 593 |
(6til Cir. 2004) (citing appellant’s recruitment of other individuals and detailed instruction to
those same-individuals regarding the execution-of clearly crirhinal enterprise). Given fhe lack of
any evidence that Mr. Geisen engaged in similar. managerial conduct in the commission of the -
offenses for wlﬁch he was convicted, an upward enhancement pursuant to U.S.S.G.:§ 3B1.1

~ would be improper.

2. An Upward Adjustment Pursuant to U.S.S.G. § 3B1.3 is Unjustified.

The Report assigns a twb point upward' adjustment pursuaﬁt to U.S.S.G. § 3B1.3 on the
grounds that Mr. Geisen “abused a position of trust in committing this offense based on his
knowledge and position.” Report § 69. In the addendum to the Presentence Report, Mr. Butler
states that Mr. Geisen used his position as engineering manager to make false statements to the
NRC and was “entrusted by FENOC and the NRC to be truthful when representir\xg serious
potential public safety issues iﬁvolving his area of knowledge and authority.” For the reasons set

forth in the previous section, the evidence does not support the conclusion that Mr. Geisen “used
his position” to make false statements to the NRC. The ,govemment’s indictment of a line
engineer (Andrew Siemaszko) and a consultant (Rodney Cook) along with Mr. Geisen
contradicts any suggestion that the NRC relied upon statements of various FENOC employees

because of their positions. Even if the evidence were otherwise, Mr. Geisen’s position as a

- manager cannot support enhancements under two separate provisions.

5 865880.1
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The government argued throughout the’tn'al that the NRC expected licensees to provide
truthful responses to the 'Bulletin‘and.rélied-,uporL information from FENOC in making its
decisions. Those factors, however, go to-thé materiality of the statements, which is:an element of
~ a false statements offense under 18 U.S.C. § 1001. To the extent that the making of a material
false statement is an act punishable under the Guidelines, the base offense level of six for a
violation of 18 U.S.C. § 1001 contemplates the harm caused to the government caused by the
making of material false. stater;lents. An upward adjustment rﬁust:therefore be based upon a fact-
specific circumstance that makes aparticular act worﬁhy o‘f additional punishment.

The rationale for an enl;ancemént pursuant to § 3B1 3is “;irtually analogous .té the type
of punishment routinely administered for violating a ﬁduciar&r duty.” United States v. Gilliam,
315 F.3d 614, 618 (6th Cir. 2003) citing United States v. Ragland, 72 F.3d 500 (6th Cir. 1996).
Accordingly, the “position. of trust” applies “when a person or organization intentionally makes
himself or itself vulnerable to someone in a particular position, ceding to the other’s presumed -
better judgment some control over their affairs.” United States V. Brogan, 238 F.3d 780, }783
(6th Cir. 2001).

Again, the application notes to the Guidelines prévide déﬁnitiox\i and include examples of
the types of relationships that warrant enhanced punishment. Specifically, the notes state,
| “[f]or this adjustment to apply, the position of public or private trust must have |

contributed in some significant way to facilitating the commission or concealment

of the offense (e.g., by making the detection of the offense or the defendant’s

responsibility for the offense more difficult.) This adjustment, for example,

applies in the case of an embezzlement of a client’s funds by an attorney serving

as a guardian, a bank executive’s fraudulent loan scheme, or the criminal sexual
abuse of a patient by a physician under the guise of an examination.

U.S.S.G. § 3B1.3, note 1.

The government did not elicit any evidence suggesting that Mr. Geisen held a fiduciary

role vis-a-vis the NRC or that the NRC was a vulnerable to control by its licensees. The NRC’s

6 865830.1
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maintenance of Resident Inspectdrs at licensees’ plants and its ability to compel information and
access to.licensees’ operatipns undercuts any such suggestion.

The government will certainly-argue that the NRC relies upon its licensees: for truthful
information in order to perform its function. But that is the case with every 1iéenseeelicensor
relationship and it also true in other relationships involving government: \inve\:stigativefagencies.
18 U.S.C. § 1001 recognizes the importance of the government receiving truthful information
from those questions by government officials by criminalizing the :making of false statements.
Nothing in the relationship between the NRC and FENOC, and by extension tlie NRC and Mr.
Geisen creates the type of fiduciary-like pos‘ition of trust necessary for an enhan‘cemént pursuant

to § 3B1.3.

3. An Upward Departure Pursuant to § 5K2.14 is Unwarranted.

The government identified § SK2.14 as a possible grounds for an upward departure above
‘the guideline range in this case. Réport 9118. The Probation Qfﬁcer disagreed, and we concur
with his judgment. NotWithstanding the government’s repeated allusions.to Threé Mile Istand
statements throughout this case, now repeated in the Report, the events at Davis-Besse did not
pose a threat to public safety. Thzit position was articulated by the then-Chairman of the NRC,
Nils J. Diaz, in an October 5, 2004 letter to the Cleveland Plain-Dealer. In his letter, attached to

this Memorandum as Exhibit 1 and available on the NRC’s website at hitp://www.nre.gov/

reading-rm/doc-collections/ fox‘-tlle-record/2004/nid-letter—to-_f:ditor.pdﬁ Chairman Diaz wrote:

... A hole in the head of the reactor was an enormous failure on the part of the
licensee and of the NRC. I want to say that loud and clear...I want to say equally
loudly and clearly that it was not close to being the impending disaster publicly
portrayed. It may be asked, aren’t those two statements inconsistent? They.are
not. In this case, our preliminary analysis indicates that the stainless steel liner of
the vessel head, thin as it was, was more than adequate to contain the pressure
generated within, and it would have done so for quite a while.

7 865880.1
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Today, we know that the liner was adequate to contain pressure for a period after
the discovery of the problem. My 2003 comments also addressed the potential
failure of the liner and are needed to give the:public.the complete picture. I went
on'to say: The reactor cooling systems,.the.emergency core cooling systems, and
the containment systems, combined with the operator’s. actions, procedures, and
emergency plans, constitute a multi-faceted defense to.protect the. public.”

~ ... I am convinced thatif the liner-had been breached, the layers of safety would
have protected the people of Ohio, and that is the bottom line....”

Mr. Geisen has repeatedly conceded Chairman Diaz’s initial premise: the hole was an
en‘ormou.s failure on the part of Davis-Besse and of the NRC. Had the hole developed to the
point where the liner ruptured, the. containment unit the Court heard so much about:throughout
the trial would have been exposed to reactor coolant and FENOC would have suffered enormous
financial loss. But there is simply no evidencé that the public health or saféty was “si'gniﬁ(:antly :
endangered” warranting an upward departure under § 5K2.14. The fact that the NRC’s
Chairman has strongly repudlated the suggestion that the community was at nsk should end this
debate decisively.

B. Conclusion

For the reasons set forth above, we submit that.the proper Adjusted Offense Level is six,
not 10 as reported in the Presentence Invéstigation Report. That offense level would yield a
Guideline range of imprisonment of zero to six months (as opposed to six to 12 moﬂths for
offense level 10) and a guideline fine range of $500 to $5,000 (as opposed to $2,000 to $20,000
for offense level 10). |

III. THE COURT SHOULD SENTENCE MR. GEISEN TO A SHORT PERIOD OF
PROBATION.

For the reasons set forth above, the properly calculated offense level yields lower
guideline ranges for potential incarceration and potential fine than those provided in the Repdrt.

However, even under the analysis of the Report, Mr. Geisen is eligible for a sentence of

8 865880.1
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probation. Report §108. We submit that various aspects of this case, including the conduct at
issue, the minimal evidence of knowledge; intent, and motive, and Mr. Geisen’s exemplary
personal history prior to the conviction compel the.conclusion that a short period of probation is
the appropriate and just sentence.

Last year, in Ga,l\l f. United States, ___U.S. ___, 128'S. Ct. 586 (2007), the Supreme
Court articulated two principles important to this Court’s fashioning of a just sentence. First, the
Court recognized that while “custodial sentences are qualitatively more severe than probatienary
sentences of equivalent terms...[o]ffenders. on probation are nonetheless subject to several
standard cohditions that substantially restrict their liberty.” Id. at 595.' Second, the Court
expressly reaffirmed the ability and obligation of a sentencing judge to weigh indivi_dual, case-
and defendant-specific factors in fashioning a just and ai)propriate'sentence,*even if that sentence
falls outside of the range established by the advisory sentencing guidelines. /d. at 594-602.

The Court is certainly familiar with the various factors set forth in 18 U.S.C. § 3553(a) to
be considered in imposing a sentence. In our view; consideration of a nurﬁber of those factors

demonstrates that incarceration is unwarranted and that a sentence of probation with a minimal

fine would comply with the purposes set forth in 18 U.S.C. § 3553(a)(2).

A. Nature and Circumsténces of the Offense
While it is not ouf intent to relitigate issues of guilt or innocence in this memorandum, it
is relevant to sentencing that the government’s evidence of Mr. Geisen’s individual guilt was far
from overwhelming; In considering this factor, it is important for the Court to segregate the
government’s theory of the entire offense from the evidence of Mr. Geisen’s role in that offense.
The govemmént :repeatedly referred to 'FENOC, the corporate entity, throughout tﬁe trial. But in
fashioning Mr. Geisen’s sentence, the Court m}lst consider his role, his knowledge, his intent,

and his culpability, notwithstanding statements about the actions of FENOC as a company or

9 865880.1
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evidence of corporate culture unconnected to Mr. Geisen. In short; the Court is not sentencing
this individual for the alleged sins of his employer.

On issues speciﬁc to Mr. Geisen, wﬁich.directly impact the .Court;s consideration of the
nature of circumstances of kis offense, we submit that the evidence was weak. The jury grappled

- : : A

with it over four.days of deliberation and their comments afterwards indicated deep divisions and
hesitancy. The Court itself noted the closeness of the case on several occasions. In evaluating
the nature and circumstances of the.offense, a primary consideration is the severity.of the
conduct subject to punishment. It is therefore noteWorthy that there was no unambiguous
evidence of Mr. Geisen’s iﬁtgnt or moti\}e to commit the offenses for which he was convicted,
nor was there any evidence of his personal géin as a result of his conduct. The government,
despite a lengthy NRC investigation followed by an equally lengthy grahd jury invesfigatioﬁ, did
not uncover a single witness who said Mr. Geisen expressed any recogﬁition that his conduct was
criminal or even that his statements to the NRC were false. This is not a case in which the Court
must consider evidence that a defendant attempted to cover up his acts or to:obstruct discovery of
the truth. The government has repeatedly argued that it these types of cases, a defendant’s
knowledge and intent is not often given to direct proof. We disagree. | Certainly; the Court has
presided over plenty of cases where a defendant made statements gvincing knowledge that an
action taken was wrong or illegal. Many cases turn on emails encouraging document shredding
~ or deceitful statements to investigators consistent with guilty knowledge. No such evidence
existed in this case.

While not admissible for the purpose of impeaching the verdic;t or considerihg Mr.
Geisen’s post-triél .motions, the impressions of the community members who adjudicated the

facts in the case should be of interest. It is noteworthy that many jurors expressed the view that
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 they judged Mr. Geisen differently from Mr. Cook because Mr. Geisen was a manager with a
history of good work who therefore had an obligation to live up tb.a higher standard. The jurors
uniformly found Mr. Geisen to be sympathetic and: many said they found him to be reliable. ,
When asked how that impression could be squared with the jury’s convictions on three counts,
many responded that they felt Mr. Geisen had an obligation to do a better job. They feit'that
under their understanding of the willful blindness instruction, Mr Geisen’s failure to discharge
his obligation to figure out that I*;ENOC stétcments in late October and early November were “at
least misleading” sufficed to .support their’verdicts.

It was also clear that many of the jurors were upset by the verdicts they returned. Many
expressed the view that Mr. Geisen was ‘;scapegoated” and wondered why others at FENOC and
at the NRC had not been prosecuted. Many used the word “unfair” to describe their feelings
about having to sit in judgment of Mr. Geisen while others they viewed with suspicion, or worse,
were called.to testify agaiﬁst him. One juror wept throughout much of our hoﬁr-long.meeting
with counsel. It is perhaps a testament to the jury’s commitment to théir understanding of the
instructions that they reached their verdict in spite of what they considered to be the inequity of
the situation. We fully understand that it is the Court’s role, and not the jury’s, to determine
punishment. But to the extent the Court considers the culpability of the defendant as one of the
many factors in fashioning a just sentehce, the views of those who §vere selected from the
community to hear and evaluate the testimony should carry some weight.

B. ‘The History and Characteristics of Mr. Geisen

Mr. Geisen’s history and character, both in connection with this case, and in his life
outside of this case, also militate in favor of a probationary sentence. Defendants are often
granted a reduction in their potential sentence for acceptance of responsibility. Obviously, in a

case where an accused has denied the accusation of criminal conduct and been convicted at trial,
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the two-point reduction under U.S.S.G. § 3E1.1 is inapplicable. However, tﬁe principle behind -
* that reduction does have some application in this case, given Mr. Geisen’s consistent acceptance
of responsibility for mistakes he made in the performance of his job.
i’ENOC discovered the-cavity in the Davis-Besse reactor vessel head on Maréh 6, 2002.
FENOC z;nd the NRC immediately commenced investigations, including Root Cause analyses
and Augmented Inspection Team inspection‘s. Mr. Geisen was interviewed four times between
March and June 2002 in connection with those investigatioﬁs. The NRC vOfﬁce of Investigations
(OI) initiated an investigation, and Mr. -Geiéen'was interviewed fgr,,four-'andea-half hours on
\ October 29, 2002. Throughout each of those sessions, Mr. Geisen was candid aboﬁt his failures,
and those of the entire maﬁagement team. He acknowledged mistakes, and conceded that he and
others focused on a particular issue that led them to miss the more significant concemn.  He did
not blame FENOC’s failures on others, nor did he attempt to deflect blame for his éwn .mistakes.
At the time that Mr. Geisen made those statements, there was ho indication that he was
suspected of criminal activity. As Mr. Ulie conceded, Mr. Geisen was not advised at the start of
the interview that Ol was conducting a criminal investigation. Mr. Geisen was genuinely self-
critical in an effort to evaluate how mistakes had been made and how the cavity in the reactor
vessel head had grown, undetected, to the extent it had reached. The Court can, and should,
consider Mr. Geisen’s candor in evaluating Mr. Geisen’s overall character.
During the trial, the Court heard some of the gbvemment’s witnesses, such as Steven
Moffitt and Mark McLaughlin, vouch for Mr. Geisen’s character. Mr. Moffitt testified that he
* believed Mr. Geisen was a man of honesty and integrity. Mr. McLaughlin testified that he

trusted Mr. Geisen. These witnesses’ observations of Mr. Geisen mirror impressions of him held

12 865880.1



/

Case 3:06-cr-00712-DAK  Document.277  Filed:04/25/2008 -Page-13:0f:16

by many in the community. Some of those are captured in letters to the Court attached to this
memorandum as Exhibit B. '

Mr. Geisen’s personal history is one of commitment to his falgxily and service to his
country and the ébrmmihitiés in which he has lived. He graduated from Marquette University in
1982 and married his wife, Kathleen, that same year. Together, Mr. and Mrs. Geisen have three
children: Ashley, Nicholas, and Meg. Mr. Geisen is actively involved in each of his children’s
lives and family friends speak.extensively of Mr. Geisen’s participati/oﬂ in his children’s |
activities as they progressed from childhood through their teenage years. Their letters, attached
as part of Exhibit B, derﬁonstrate the profound positive impact Mr. Geisen has had on them
througl;out their lives.

| Upon graduation from college, Mr. Geisen joined the U.S. Navy and was recruited into
" Admiral Rickover’s Nuclear Navy, where he served for six years including five tours on the
U.S:S. Nathaniel Greene. He attained the rank of Lieutenant and was honorably discharged in
1988 after receiving the Navy Achievement Medal, a Sea Service Ribbon with -two Bronze Stars,
a Submarine Designator Pin, and a Navy Recruiting Gold Wreath Award.

In 1988, Mr. Geisen joined FENOC and moved to Ohio. Over the next fourteen years, he
. was actively involved in many facets of the Perrysburg, Ohio community. He coached little
league baseball for many years and eventually became Player/Personnel Director for Perrysburg
Amateur Baseball/Softball Commission for fhe 1000+ ballplayer pfogram. In Ohio, and later in
Wisconsin,' he coached youth hockey teams through the high school junior varsit'}‘r level. I:Ie also
served as a Cub Scouts den leader.

As the Court can tell from the foregoing history and from the letters of support attached

as appendix B, Mr. Geisen is a man who has earned the respect and admiration of many through
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his selflessness and his integrity. For those who know him, the fact that he stands convicted of a
crime of dishonésty is unbelievable. But it does not diminish their regard for-him or their
admiration for what he has done for his:family, his community, and his country. We\ask that the

Court kée-l')- that personal history in mind when fashioning its sentence.

C. - The Impact of the Case on Mr. Geisen

In fashioning a sentence, the Court must also consider factors such-as.just punishment,
deterrence, and correctional treatment of the idefendant. 18 U.S.C. §3553(a)(2). On these
factors, the ‘éigniﬁcant deprivations suffered by Mr. Geisen over the past four years as a direct
result of the events at issue in this case weigh in favor of a probationary sentence.

As circumstances presex_lted in the Repbrt indicate, the fact of the indictment has already
inflicted significant punfshment upon Mr. Geisen. After leaving First Energy, Mr. Geisen moved
to Wisconsin and took a job as Quality Assurance/Quality Control Manager at Kewal;ee Nuclear
Power Plant. He held that position for close to three years without any inquiry from the NRC.

In November 2605, the ,gdvemment'offered Mr. Geisen a Deferred Prosecution
Agreement. He declined because he was unable to agree that he knowingly made false
statements to the NRC. On January 3, 2006, the govémment contacted undersigned counsel
again to ihquire whether Mr. Geisen would accept the DPA. Again, Mr. Geisen declined. The
next day, the NRC issued an Order immediately barﬁng him from work in NRC-licensed
activities. That Order resulted in Mr. Geisen’s termination from Kewanee.

Mr. Geisen challenged the Order and demanded the immediate hearing to which he was
entitled under NRC regulations. But the NRC Staff (the prosecuting entity for the Order) moved
to stay the proceeding at the request of the Department of Justice pending resolution of the

criminal case. The Licehsing Board adjudicating the Order denied the Staff’s first three stay
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requests, noting that the NRC waited close to five years to bring the case and recognizing the
significant impact the Order had upon Mr. Geisen’s ability to maintain employment. Finally,
after the U.S. Aftorney for the Northern:District of Ohio wrote a letter to the NRC
Commissioners, the case was stayed on their order.

The financial impact on Mr. Geisen was severe. As the Report reflects, the Geisen’s
combined family income plummeted as Mr. Geisen sought to establish a business repairing
refrigerator gaskets in commercial establishments. Their adjusted gross income dropped by half
between 2002 and 2006, and their combined checking and savings account balances total around

| $6,500 agaihst $72,000 in unsecured débts. Benefits that the Géisen’s had received from Mr.
Geisen’s employer ended with his ten'nination, including health insurance. The termination of
that.insurance was particularly darﬁaging because in Deéember 2004 doctors discovered a
cancerous tumor around theﬁ-l7-year—old Nicholas’ heart. He underwent surgery and
immediately embarked on a Aﬁve-week chemotherapy regifnen, followed by two years of
treatment and monitoring. While the cancer is.now in remission, the ordeal of dealing with
Nicholas’ sudden and unexpected diagnosis was exacerbated by Mr. Geisen’s loss of
employment and beneﬁfs. |

In sum, this case has had a profound impact upon Mr. Geisgn’s life even prior to this
Court imbosing sentence. He has been barred from a line of work that he spent twenty years
training for and participating in. Aftef working for years asa nuclear engineer, he is now
struggling to start a business installing gaskets in fast food restaurants. His net worth, and that of
bhis family, has been slashed during é time in which the family has attempted to deal with health

crises, college education costs, and other, more routine obligations. It is not an exaggeration to
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say that Mr. Geisen has been decimated by this proceeding even before he faces the loss of his
liberty. |
V. .CONCLUSION

Before the Court’stamis‘a man with.an exemplary:personal history who was a model
employee in the nuclear industry both before and after the events .that.ledwto his indictment and
conviction. While the sufficiency of th§ evidence is an issue for another day, and now another

!

Court, it is important to recognize that Mr. Geisen gained no personal benefit from his alleged
conduct and that the evidence of intent and/pr motive on his\ part'was minimal. Mr. Geisen has
suffered greatly for his role in the events at Davis-Besse, and will continue to suffer long-term
empioyment disability and financial consequence. There is absolutely no plausiblé argument
that he poses a threat to the community. We ask that the Court recognize the unique

circumstances of this case and of this man and impose a sentence that accounts for his lifetime of

service and contribution.

Respectfully Submitted,

( o ‘ s/Richard A. Hibey
Richard A. Hibey
Andrew T. Wise
Counsel for DAVID C. GEISEN

MILLER & CHEVALIER CHARTERED
655 15" St., N.W.

Suite 900

Washington, D.C. 20005

Telephone: (202) 626-5800

Facsimile: (202) 626-5801
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COURTOOM DEPUTY: 3:06CR712 David Geisen,

- sentencing.

THE COURT: Bear with me but a moment.
This is the sentencing hearing in United States
versus David Geisen, our case number 06CR712-01.

Are all counsel and the defendant ready to

proceed?

MR. HIBEY: We are.

MR. POOLE: Yes, Your Honor.

THE”CdﬁRT: Havé all counsel and Mr. Geisen
reviewed the presentenée feport, including all revisions
thereto and have you, Mr. Geisen, discussed it with
counsel?

THE DEFENDANT: Yes, Your Honor, I have.

THE COURT: Thank you. I presume then that all
counsel have reviewedvit and I have your sentencing
memoranda and the objections contained at the final pages
of-the report, am I.gorrect?

MR. POOLE: Yes, Your Honor.

THE COURT: Then I will order the presentence
report fihalized, to be placed in the record under seal.

If an appeal is taken in this case,'éounsel on appeal shall

'be permitted access to the sealed report except as to the

recommendation section, which is to remain sealed.

It is my understanding that there are a
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ﬁultiplicity of issues which are at ---'still at issue, and
they are addressed in both the final presentence report
commencing at page 23 and in the prggentenée memoranda,
which has béén filéd by both the government and the
defendant. I am presuming that the fifst issue raised is
the issue raised by the government for enhancemeﬁt pursuant
to guideline sectibn 5.1.14. or is it 5.2.17

MR. POOLE: 5(X).

THE COURT: I'm sorry, 5(K)2.14. 1I'll get it
correct. Would the government 1ike to be heard or are you
resting to your_meméranda which I have -- I want to, before
answering, I want to assure you that I have read the
presentence report. I have met by telephone and in person
with its writer. And I have read both memoranda by the
government and defense counsel a multiplicity of times.

But I welcome anything you might wish té add, which is not
coﬁtained in your memoranda.

MR. POOLE: I'll bevbrief, Your Honor. We submit
that this is an unusual case, in that the consequences of a
rupture in the nuqiear reactor ét Davis-Besse are a
consequence of the sort that it's reasonable to suppose

that the guidelines authors did not take into account in

"devising the guidelines. There have been numerous studies

‘that said that the risk imposed was one of the more

significant -- made it of the more significance incidents
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in the history of nuclear power in this country, and Qe
think an upward departure from ﬁhe guidelines range is
merited by that.

| THE COURT: Anything in addition to that which -
was already submitted in your memorandum? And Judge, just
one quick observation, and that is that the government's

argument both in its memo which was filed after we filed

-ours ahd'today, I think, suggest that The Court is

_confronting a different situation than what the facts show

‘The Court was confronting.

This case, as it pertained to Mr. Geisen, was not
about immediate public safety threat, and the fact that had
the &ondition gone on further and had a rupture occurred
and had the safety system at First Energy failed with --
and there's no suggestion that they would have, The Court
is simply not dealing with that issue here. And I think it
would be improper 5(K)2.14 deals with thréats to the public
safety. . And aside from the issues that were in play here,
the seriousness of them, what we submitted along with our
memo I think makes it abundantly clear that their public,
the citizens of Ohio, were not at risk.

Thanks to both of you. As I said at the
conclusion of the trial in this‘case, I have been rewarded
by the'profeséionalism of all counsel. Our system of

justice has been so rewarded, and that carried throughout
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to the presentence memoranda filed in this case.

Guideline section 5(K) 2.14 public welfare states

'if national security public health or safety was

significantly in danger, The Court may depart upward to

‘reflect the nature and circumstances of the offense,

unquote. I've looked at this matter very carefully. The

_government has requested this court to exercise its
.discretion pursuant to that guideline section and enhance
‘Mr. Geisen's guideline level by 2 to a level 12. I choose

‘not to exercise my discretion as afforded me in this

guideline section and will not enhanée for several reasons.
It is my recollection that there was no evidence produced
at trial which demonétrated that the -- that the safety
systems in place at Davis-Besse would have been
insufficient to stay off the dire consequence which the
government contends would have résulted from the incident
at issue had the NRC and the operatbr not intervened. As
noted by the defendant at page seven of his memorandum, and
by the attached letter from the then director, then
chairman, I'm sorry,.of the NRC Nills J. Diaz (phonetic),
that was in an October 5, 2004 letter collected to the
Cleveland Plain Dealer. He stated, and I quote, the hole
in the héad of the leak was an enormous failure on the part
of'the‘licensee and of the_NRC, I want to say that loud

and clear. I want to say equally loudly and clearly that
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it was not close to being the impending disastef publicly

portrayed. It may be asked, aren't those two statements

-inconsistent. They are not. In this case our preliminary
|| analysis indicates that the stainless steel liner of the

~vessel head, thin as it was, was more than adequate to

contain the pressure generated within at -- and it would

have done so for quite a while. I am convinced that if the
"liner had been'bréached, the layers of safety would have"

protected the people of Ohio and that is the bottom line.

Further, the. language used .by The Sixth Circuit

in the Pluta case relied on by the government in urging the

‘application of this set -- this guideline section, does not

mandate the same result here as in that case. In Pluta,
the two level enhancement was, in part, justified by The

Court because the defendants, pardon me, criminal history

did not adequately reflect the seriousness of the

defendant's past criminal behavior. Hero -- here there is
no past criminal behavior in the record of any

significance. 1In granting a two-level departure, and I'm
quoting from page 977 of the official report, the district

court noted that four features of this case set it apart

from the guidelines, and the fourth was the third and

fourth, Pluta's lengthy and violent criminal history

demonstrated by his 25 criminal history points warranting

‘an upward departure pursuant to the then guideline and
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Pluta's repeated violations of bond, probation and parole

provisions. In the case before me, I do not believe that

this guideline is appfopriate for application here.

The“govefnmént also argues that without a pe;iod
of incarceration there would not be adequate deterrence to
the criminal conduct here at issue and relies on section
A-2(B) of 3553(A) of Title 18. I Will coﬁmént on that
later. But suffice to say that the recidivism that is
experienced because of past hiétory~shou1d not be at issue
here because ofthis defendant's expulsion, if you will,
from the nuclear industry.

Moving to Mr. Geisen's objection, the first

.;_objection is at paragraph 51, page 23 of the presentence

report. The -- there is an objection to the description in
paragraph 51 in the offense conduct section of the report,
and because of what I will discuss with respect to
objection number two I do not believe that that objection
is relevaht and will move to the second objection.

That second objection is related to the report
and its recommendation for a two-level upward enhancement,
pursuanf to section 3(B)1.1C. That section providés that
under the heading aggravating role, based on the
defendant's role in the offense increased the offense

levels as follows, (C) Quote, if the defendant was an

organizer, leader, manager or supervisor in any criminal
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activity other than described in A or B increase by two

.levels, unquote. Note that it says organizer, leader,
‘manager or supervisor in any criminal activity, not whether
‘he»ﬁés a supervisor or manager in the facility, but whéther”r
he was a manager, a director, if you will, in the criminal
‘activity. BAnd I note also the application notes and in
particular applicatién ndte four, quote, factors The Court

-should consider include the exercise of decision making

authority, the nature of participation in the commission of
the offense, the recruitment of accomplices, the claimed

right to a larger share of the fruits of the crime, the

' degree of participation in planning or organizing the

offense, fhe nature and scope of the illegal activity, and
the degree of control and authority over -- exercised over
others. It doesn't seem to fit, gentlemen. And I disagree
with its applicatioﬁ.

One, the recruitment of accOmpliceé. Nothing was
shown about recruitment of accomplices. There was no
evidence whatsoever of any monetary fruits or other fruits
of theAcrime, including an enhancement in hi§ position with

the company. There was nothing shown about recruiting

others. There was -- there was -- and it was made clear by

the government that this was not a conspiracy charge.
If you move then to the background paragraph

which follows the application notice; however, it is also
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likely that persons who exercise the supervisory or

~managerial role in the commission of the offense, not in

the position in the industry} tend to profit more from it

and present a greater danger to the public and/or are more

likely to recidivate. I've already addressed that. The

defendant in this case -- well, first, there was no showing
or even allegation throughout trial of joiht action or a
conspiracy which -- as to which the defendant would be

classified as a leader or organizer. On the contrary, this

defendant was shown to have.made statements and signed

letters alone or approved letters. No conclusion, no

‘agreement, no direction to others to do or say something

misleading or incorrect to the NRC. ©No planning or share
or largér share of the fruits of the crime. Therefore, it
is my conclusion that section 3(B)1.1C should not apply,
and I will uphold the objection of the defendant
accordingly. |

Moving to the third objection by the deﬁendant:as
the 3(B)1.3 abuse of a position of trust. That is
discussed by the probation officer writer of this on page

24. Quote, the defendant used his position and his

professional expertise to make false statements to FENOC

Company, Nuclear Review Board and the NRC. He was an
engineering manager and was entrusted by FENOC and the NRC

to be truthful when representing serious potential public °
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safety issues involving his area of. knowledge and

‘authority. I think it fits. And I will deny or overrule
the objection of the defendant with respect to application

~of guideline section 3(B)1.3.

The fourth objection by the defendant was as to
paragraph 89 of the PSR. That section was taken from court
documents and is merely a factual summary of the report
taken from those documents. It does not count as a
vconviétion for purposes of calculating the defendant's

J

criminal history, -and I know of no reason to strike it from

the report, and therefore, I will overrule the defendant's

" fourth objection.

I have received, I believe the count is 17
letters from the following individuals who I, in most part,
do not need to name. I received an excellent letter from
Mr. Geisen's wife explaining the family héalth issues which
have plagued them over the last years and the importance he
has played and continues to play in addressing those
issues. I have received letters from each of his thrée
children, Ashley, Nicholas and Meg, from his father, from
his former supervisor at Davis-Besse, from seven of his
close friends, from sister and two brothers, from his son‘é
doctor. Theée letters are all in sﬁpport and paint the
same kind of picture of his relatively unblemished past as

painted by the PSR and in person to me by Mr. Butler. I
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“have read them all, and they confirm the assessment as set
~forth in the PSR as to his character aside from his present

predicament as a'result of the charges and jury verdicts in

this case.
I'll now hear from counsel for the defendant and

then the defendant with respect to sentencing unless there

.is any other matter which I have neglected to this point.

MR. HIBEY; I'l]l be prepared to speak‘if you'il
indulge me oné moment .

THE COURT: Of course.

MR. POOLE: I imagine The Court will reach this
later, but there was a recommendafion for an occupational
restriction.

THE COURT: I wiil reach it. That is correct.

MR. HIBEY: Your Honor, in light"of Thé Court's
rulings just made, I think we can abbreviate: the stateménté
that we're pfepared to make in this case. Same to verify
our own expefience in representing Mr. Geisen, é
representatibn which, quite frankly, it was an honor to
conduct. He is the man you have come to understand_through
your own experience of reading the presentence
investigation report and the testimonies, if you will, of
people who have written to The Court on his behalf.

I think about the only other thing I would want

to point out is that none of this needed to occur if he had
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accepted an invitation at the beginning to sign a deferred

{} ' Pprosecution agreement, an agreement that simply required
him to admit that he had lied to the NRC in consideration
J| of which there would have been no criminal prosecution and

no urging upon The Court at this late juncture that he

should be -- he should have his liberty restricted by as

~much as a year in prison.

I simply want to say that this is a man of

‘integrity. We don't stand here to seek to impeach the

“verdict. We understand that that has played its course.

What I want to stress for The Court is that which I think
you already know. Dave Geisen is a good man, he's a good
family man, he is an excellent nuclear engineer. He served

with_-— with distinction even after the Davis-Besse

~incident for a period of three years -- almost -- I think

three years. I may have my timing wrong, three years after
the Davis-Besse incident and before the deferred
prosecutioﬁ agreemént arrangement was declined and the
prosecution of this case‘followed. I'm here to -- simply
to ask you when taking into consideration all of these
things and realizing that at a level eight you have

discretion to do a number of things that affect his

liberty, I'm asking you to impose a sentence of probation

for this man. The experience is on the record. Government

can claim that it has vindicated its interests. We are now
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talking about an individual who simply does not deserve any
additional punishment or stress or loss of welfare or any

further infliction upon the family unit and what has been

~experienced in recent years as a result of this case. AaAnd

so this is an appeal to the leniency that the law
recognizes, The Court has and to exercise that leniency by

imposing a probationary sentence on Mr. Geisen. I think

"Mr. Geisen has something to say.

THE COURT: Thank you, Mr. Hibey. Mr. Geisen?

THE DEFENDANT: Yes, Your Honor. What I have to
say is not going to be an epiphany of ahy sort. I maintain
my innocence and I always have. Alﬁost two—and—é-half
years ago I had the opportﬁnity to make all this go away,
and so with that in mind I'd like to apologize ﬁo my family
and friends for having to put them through this. However,
at that time and I still feel to this day that had I signed
that deferred prosecution agreemeht, the person that I

would have had to deal with day in and day out would be

" looking my own self in the mirror knowing that I had taken

the easy way out, and certainly the alternate path would

have been anything but easy. I do regret everything'that

had happened at Davis-Besse. I do take responsibility that
I should have done a better job as in my role there; or I
do maintain that at no point did I mislead the government.

And I also go on record of saying that I appreciate the
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efforts that the jurors went through during this time frame

because I could see the look in their eyes, I could see the

difficulty at which they were trying to weigh the evidence,
and I don't envy ever béiﬂg.pﬁt into their position.
That's all I have to say, sir.

THE COURT: Thank you.

MR. POOLE: Your Honor, we're -- were the

government to make its recommendations purely on the basis

of Mr. Geisen's character as it's been expressed over the
yeafs and as relationships with others setting aside the
events of this case, our recommendation might be different.
But the United States and this court also must consider

these things. The nuclear ihdustry is heavily regulated

"because nuclear power is potentially very dangerous. The

safety -- well, the regulatory system depends on licensees

and its employees providing éomplete and accurate and

truthful information. And without that integrity, it

cannot protect the safety of the public. So the United

States and this court we believe must address the question
of deterrence. We're at a cross roads in this country
where we're on the verge of 1icensing_a wave of new nublear
power plants, an expansion of nuclear power in this
country. And we submit that deterring conduct ofrthe sort
that Defendant Geisen has been convicted of is an important

public policy goal. And we believe The Court should take
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that into consideration also in its sentence.

THE COURT: Thank you very much. With respect to

‘the sentencing of Mr. Geisen, it appears to me that the

probation'bfficé and officer have analeed it almost
completely in consonént with my own feelings. I want to
formally confirm that all objections by the parties are
overruled except for that with relation to 3(B)1.1C, which

is granted, and for all of the reasons I previously stated

‘on the record.

‘Therefore, I will sentence Mr. Geisen at a level

|| eight with a criminal history category one. That results

‘'in a period of incarceration of zero to six months and is

in zone A wherein subject to the exercise of the discretion

of The Court, probation is available. I want to

~acknowledge that this was a long and contentious trial in

which one of the co-defendants was exonerated completely by

the jury, and in which the jury obviously had a difficult
time with both defendants and convicfed‘Mr.-Geisen on three
of the five éounts charged in the indictment. I do not in
any way depreciaté the tremendous service of that jury nor
its verdicts.

As I've previously noted in a memorandum opinion,

the issue of a new trial motion with respect to Rule 33 and

setting aside the verdict with respect to Rule 29 was well

briefed, well argued and a difficult and close issue for
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The Court. And I have made my ruling.
In reviewing this matter for sentencing under 18

United States Code, Section 3553-A, I must note»sevéral

things, some of which have already been noted on the .record

through memoranda, others have beenvalluded to by Mr. Hibey
this afternoon. As noted at Page 26 paragraph at my report
from the probation officer, Mr. Geisen is a college
educated engineer with a masters degree in business.
Distinguished military service in the Navy, married for 25
years, three children, all adults. ‘He was employed as an
engineer, as an engineering manager in Ohio énd WisConsin
and thg Nﬁc removed. his license as a result of the instant
offehses; He currently operates his own business and his
wife is employed. There are no substance abuse or meﬁtal
health issues in his background. The loss of his license
is the gfeatest punishment other than a felony fecord, It

is both an economic and a career blow and removes him from

the opportunity for recidivism in the nuclear industry for

the period he is prohibited from engaging in work in that
industryL» The jury's verdict as to three offenses, it is
true that those verdicts were of serious charges
considering the health and safety of the public in any
community with a nuclear péwer plant. It appears clear
that Davis-Besse should have been shut down for repairs and

was allowed to operate perhaps in an unsafe way, but we
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must remember the then chairman's letter to the CleVeland

.Plain Dealer. And that operation was continued due in some

significant measure to the false statemerits attributed by
the jury to this defendant. There may have been, if one
speculates, and I am not, but -- but the press and others

have, others involved in this issue; however, it is the

.defendant who is found guilty for his own involvement. And

that drives the need for sentence. I have said this before
and.it bares>repeating because of the government's
statement both orally and in writing, the removal of

Mr. Geisen from the industry is a death net to his career,
perhaps noﬁ only in the nuclear industry bﬁt elsewhere. It
is in that industry where he has labored most of his adult

life and which, as noted previously and in the report, he

"had an exemplary record until the incident which is the

subject matter of this case. It is a serious financial
blow to both the defendant and to his family. The need for
the sentence to reflect that seriousnéss and to attempt to -
prevent recidivism has been considered by me at length and
will be reflected in the sentence which I énﬁounce.

i havé reviewed all of the elements of 3553-A and
the result weighs hea&ily in favor of the sentence I will
prondunce, which sentence is consistent with that
recommended by the pfobation officer and the probation

department of this court. I will now pronounce that
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sentence after which both the defendant and the government

-will have -an opportunity to comment and object.

Pursuant to the Sentencing Reform Act of 1984 as

amended, it is my Jjudgment that the defendant, David

Geisen, be and hereby is placed on a term of probation for

‘three years on each of the three counts to be served

concurrently. The defendant shall report to the United
States. probation office in the Eastern District of

Wisconsin within 72 hours on or before the end of the day

-on Monday next.

li

_Additionally; he shall pay a fine in full in the
amount of $5,000 for each count for a total of $15,000
through the clerk of tﬁe United States District Court.
Assuming he may be unable at this time t§ pay that
immediately; the:balancevshali be paid ét the minimum rate
of 10 percent of the defendant's gross monthly income.
Notwithstanding establishment of a payment schedule,
nothing shall prohibit.the.United States frém executiné or

levying upon the property of the defendant discovered

before or after the date of this judgment.

He shall also pay to the‘United Stétes avspeciél :
assessment of $100 per count or a total of $300, which is
due and payable immediately. While under supervision the
defendant shall not commit another federal, state or local

crime, shall not illegally possess a controlled substance,
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shall comply with the standard conditions which have been

.adopted by this court and with each of the following
‘additional conditions. He shall be barred from being
 employed in the nucleaf power ihdustry during his‘period of
~probation. The -- while the periodic -- pardon me, the

' periodic drug testing mandated by the Violent Crime Control

and Law Enforcement Act of 1994 is'hereby suspended because

‘I find that this offense is not drug related and this

_defendant has no current or past history of substance

abuse. The defendant shall participate inAthe_home

confinement program of electronic monitoring for a period

of four months to commence no later than 30 calendar day --

days from sentencing. He shall be requifed to remain in

.his residence unless given permission in advance by his

probation offiéer to be elsewhere. He may, of course,
leave his residence for work, to reéeive medical treatment
and Eo attend religious services.

He shall wear an electronic monitoring device,
follow electronic monitoring procedures and submit to

random drug or alcohol tests as specified by his probation

officer. He may participate in the earned leave program
under terms set by his probation officer. He is permitted

to be elsewhere than I have indicated previously in this

sentencing order if approved by his probaﬁion officer. He

is to pay the cost of home confinement with electronic
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monitoring, and that payment is to be made as directed by

his supervising home confinement officer. He shall not

possess a firearm, destructive device or any dangerous

weaponr. He shall provide his probation officer with access

to any requested financial information. Mr. Geisen shall

not incur new credit charges or open additional lines of

‘credit without the prior approval of his probation officer.

"Mr. Geisen shall perform over the period of his term of

J

probation 200 hours of community service as directed by his
probation officer. Should he receive financial windfall,
he shall apply all monies received there from, inciuding
from tax refunds,  lottery winnings, judgménts and/or an?
other anticipated or unexpected financial gains to the
outstanding court ordered financial obligations created by
this order.

And finally, Mr. Geisen shall cooperate with his
probation officer in the collection of DNA as. directed by
that officer. Any objections to the form of the sentence
or to the séntence?

MR. POOLE: Not from the government, Your Honor.

MR. HIBEY: Well, I think before it's officially
imposed, will The Court entertain any‘aréument with respect
to any of the elements, any Qf the constituent parts of
this sentence? :

THE COURT: That's why I asked the question.
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u MR. HIBEY: Well, in that respect then I'd like

| to ask The Court's indulgence for a moment and then address

| you.
IL , 'KA brief discussion was had off the record

| among defense counsel and defendant.)

MR. HIBEY: If I may, Your Honor. Your Honor, we
would ask you to take into consideration the following, Thé
llCouft has articulated the imposition 6f a fine, some

$15,000, which I would hbpe you appreciate is a

considerable financial burden on an already burdened --

economically burdened family and business. That -- I can

|| speak to that alone but then I want to speak about its

relationship to the home confinement element of the -- of

gu the sentence, which The Court also pronocunced.

As you know from the presentence report, -
Mr. Geisen enjoyed a ;ertain economic benefit when he was
employed in the nuclear industry. That was at a time when
the children were younger Ehan they are now.. The two of
the threé children are, in fact, in college. They are in
the midét of the entire four yéar undergraduate program at
their respective institutions, and these are obligations
which Mr. Geisen now continues to shoulder even as he
embarks on trying to build a business that would -sustain
him and'his family. That business is repairing gaskets in

restaurants. He repairs gaskets in pizza ovens. Now, that
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work, which is how he makes his living these days, requires

-him to travel, by his estimate and I think it's a.good one,

4 to 5,000 miles a month. He travels over a.period of a

niumber of states throughout Wisconsin for sure and I think

~that the -- that the bail agency or whatever, the

overseeing authority is -- would confirm that as a matter

of fact when the terms of his bond, I'm really calling back

the things now that I have a minute to review in the terms

of his bond were set before the magistrate some years ago,
I think we took into accounts the fact that he had a wide

area within which he was required to travel. 1Indeed, I'm

told --

THE COURT:. Excuse me, let me .interrupt you.

MR. HiBEY: Please.

THE COURT: That's why the exqution for leaving
for work I aﬁticipated'that that would include his need to
travel. All he need do is the same thing that he would do
otherwise and advise his probation officerAif he's going to
be gone for periods of time. That does not restrict his
travel.

MR. HIBEY: 'Well, the way I heard the sentence,
it read, I guess it might read differently when it's
written, that it was imposing on him the restriction of
home confinement and that it was an exception to the home

confinement condition that he would have to obtain
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permission under the probation office.
THE COURT: No, it says except for work.

MR. HIBEY: So that exception need not be aired

‘with the probation if he has to go to -- if he has to go to

|} western Wisconsin, for example. When he travels to western

Wisconsin, because that apparently, I don't know the

geography of Wisconsin, puts him overnight. Would that --

what would that mean in light of this sentence?

~

THE COURT: The sentence will be clarified when

‘written to include what you have just,articulated,;and I
"will ask Mr. Butler to draft a sentence which will cover

~that. I don't believe it to be necessary, but out of an

abundance of caution will include.
' MR. HIBEY: Then I'm back to the fine. It's a

substantial amount of money, and I don't know that there is

any sophisticated way of presenting the point to you other

than to say this man is on his heels economically, is going

to be for quite some time. Would The Court consider a

lesser fine than the one imposed? I think the points that
have been made in The Courtis'expressing its rationéle for
the sentence to be imposed do not lose any of their force
in the circumstance such as this.

Now, the -- if this man were at the same economic
level that he was before this whole thing was visited upon

him, that -- that may make for a far more difficult




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

25

argument than perhaps an -- indeed a more principled one on

my part which I wouldn't advance about the heftiness of

‘this fine. But Your Honor, we have a different situation

here. He's still got to educate his kids. He still has to

repair his pizza oven gaskets. He still has to make that

business work, and it is all done by the sweat of this man.

And to -- to, you know, to I mean, we're going to --

there's going to be a restriction of his liberty, we
understand that.
| "THE COURT: Rick? Oh, over here. Fine.
(A side bar conference was had off the
record.)

THE COURT: The Court has been made aware of a
couple of things. As a result of Mr. Hibey's relatively
persqasive, I said relatively persuasive argument with
respeét to the financial condition of his client and the
government has indicated their understanding of that

situation, the fine has been assessed not as a confiscatory -

-effort on the part of The Court, but to make the point of

the jury's conviction.

After a consideration of the financial condition

‘and obligations,.both the government and The Court have

"agreed to reduce the fine in this case to $2,500 per count

for a total of $7,500, payable at a 5 percent level, and it

—

must be understood that if the fine is not paid in full
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during the period of probation, the balance becomes the

.obligation of the United States Attorney's Office to

collect.

Do you understand that, Mr. Geisen?

THE DEFENDANT: Yes, I do.

THE 'COURT: Am I correct in my assumption,
~gentlemen?

MR. POOLE: Yes, Your Honor.
MR. HIBEY: Yes,AYour Honor.

THE COURT: Thank you. Therefore, that will

amend The Court's sentence. Is there anything else with

regard to the sentence as to which either the government or
the defendant find an objectién is appropriate iﬁ ﬁheir
opinion?

MR. HIBEY: - We seek a clarification, Your Honor.
With respect to the condition of sentence relating to
Mr. Geisen's ban from the industry during thg period of
probation. There are a couple of factors here that I wish

to bring to The Court's attention on the record.

Mr. Geisen's occasion of his declination to accept the

deferred prosecution agreement was debarred by the NRC
without a hearing in January of '06, and was, ﬁhéréfore,
from that point forward, removed from the -- from the
industry. The matter was contested by us, Mr. -- before

the nuclear regulatory commission licensing board. That --
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that matter after, I think, three or four attempts by the

~commission staff and in collaboration with prosecutors, was

finally stayed by the order of the commission, overruling

the licensing board which wanted to go forward. So we are
in that situation where he is barred as We‘speék and has
been barred for a number of years. There may be occasién
for the licensing board to take this matter up again after
a stay has been lifted. And my -- my concern is that the

condition imposed by The Court as one of the elements of

'its"sentence‘todaygmight“operate“as'a res judicata to
'prevent.the licensing board and those who live in the

‘nuclear regulatory world from taking a decision about the

suitability of Mr. Geisen to be permitted back into the

business, the industry, the subject area for which he has

 been trained and has spent virtually his entire adult life.

So Your Honor, is there a possibility that The Court would

consider some kind of clarification with respect to the ban

ﬁhat you are talking about, for example, giving him credit
for the ban that has occurred«so'far, and rather than
imposing a -- a ban that runs for the term of his probation
allow that any furthér’consideration about his eligibility
to return to that industry be left for a determination by
the professional court of a -- of a nuclear regulatory
commission's licensing board? I appreciate what The Court

has done, and I'm grateful for its consideration with
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respect to this business of the fine. I don't mean to

depreciate anything associated with the rationale for this

~sentence. I am still dealing and must deal with the human

factors aspect of this. I would like to think that this

Fman has a chance to do something more than repair gaskets

in pizza ovens for the rest of his working life. He's a

young man, brilliantly educated, beautifully trained. The
verdict says he made a -- he committed a crime. I'm not

even going to talk about a mistake or anything like that.

‘He committed a crime. And we're dealing with it -as we have

been dealing with it.

But, you know, there‘has to be -- there has to
be -- there has to be a future here. And you're at a
critical juncture in this man's life where you can
deférmine that. And I would ﬁust ask you to 1lift that road
block to do something with that particular element of the
sentence that allows us ndt to return immediately because
we still have to.deal with the NRC and we have to litigate
and we have to put up with whatever they say as their
evidence Why it should be banned. But at least let us do
it there rather than simply have it done here.

THE COURT: Mr. Poole?

MR. POOLE: Your Honor, we think fou got it right
when you imposed the three—yeaf ban on employment in the

industry. The Court was careful to note that it felt that
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the sentence it was imposing was sufficient for deterrences

| .and the other purposes under 3553 (A) because this

individual is not going to be working in the nuclear
industry because it cut him off from that likelihood. For

that reason, we think that The Court's statement with

‘respect to the occupational restriction was correct and

..8hould not be changed.

MR. HIBEY: Your anor, you know, it's not as
though we're flying blindly here. There was a period of

time when First Energy terminated his relationship. with

.Mr. Geisen and he went to work at another power plant and

he was there for three years. And his work there

terminated only because of the eventuation of these

proceedings.
Now, I have not heard, and no evidence has been
presented on this record that would suggest that the publié

health and safety or the potential for re -- or that a

recidivist act occurred during those three years. The man

performed his job according to the standards.: And no one
was at risk, and no one was harmed. And the only reason
why~that}ended is because of this case.

"THE COURT: It appears to me, while I respect
your position and that of Mr. Geisen, and I know it has had
and will céntinue to have an adverse impact on his family

and that's what I took into consideration with respect to
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the fine and so did the government. I am not going to

.change my order with respect to the three-year ban

coincidental with the three-year term of probation.

However, I point out to you and to Mr. Geisen and to the

government that that is not to say that if Mr. Geisen, for
instance, were to be reinstated by the NRC and had the

opportunity for reemployment that this court would not do

what it does in most cases, and that is the probation

officer, when he is requested or she is requested for a

change in the terms and conditions of probation must seek

the approval of The Court for that change. The Court would

"then, in a case like this, hold a hearing to consider that.

probation officer's request. Now, it may be the request of
the probation officer, or it may be a request of the
defendant probationer. But in either event, it comes to
this court. " And at thaf time the decision will be made.
Not at this time except as noted subsequent to announcement
of the sentence inginally, the sentence as originally
given but as amended shall bevimposed immediately.

| "Mr. Geisen, it's my obligation to tell you that

you have the right to appeal your conviction if you believe

~that there was some irregularity in your case or if you

believe there is other grounds for appeal. You also have

/

the right to appeal your sentence under certain

circumstances, particuiarly if you feel that the sentence I
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have announced is contrary to statute, or thé,guidelines.

-Any such appeal must be filed within ten days after this

matter is placed of record through a judgment entry, which

will be on or before the close of business on Monday next.
That appeal is commenced by filing in the clerk's office on
the first floor of this courthouse a notice of appeal. If

it is your desire to appeal, you.are to inform your

-attorneys. They will remain your counsel at least through

the ten—day period for filing that notice of appeal and
will do so at your behest or direction. 1If at the time of
appeal you cannot afford an attorney on appeal and can

qualify for appointment of counsel, that will be a matter

-before the United States Court of Appeals for the

Sixth Circuit.

Thank you.

I'11 order that a written record of my reasons
for and statemenﬁ of sentence be provided to the probation
office, both here and in Wisconsin;

Is there anything further from the government?

MR. POOLE: No, Your Honor.

THE COURT: From the defendant?

MR. HIBEY: No, Your Honor.

THE COURT: Thank you. Thank you very much.

That concludes this hearing.
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