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ASLBP No. 07-858-03-LR-BD01

July 3, 2008

ORDER
(Directing Briefing in Response to New York’s Motion to Preserve Working Papers)

On June 30, 2008, the State of New York filed a Motion in which it asked this Board to

order the NRC Staff to “preserve all NRC Staff documentation that would have to be produced,

or identified as allegedly privileged pursuant to 10 C.F.R. § 2.336(b).”1  The Certificate of

Service that was attached to the Motion stated that service of the motion was perfected

electronically on Jule 30, 2008.  Accordingly, pursuant to 10 C.F.R. § 2.323(c), answers to this

motion are due no later than July 10, 2008.

The Board hereby directs that on or before July 10, 2008, the NRC Staff shall respond to

New York’s Motion (or, in the alternative, request an extension of time within which to file an

Answer) and, in its response it shall address, inter alia, the following questions: 

1)  For the retention of documents relevant to this proceeding, is the NRC Staff
following the Audit and Review Plan for Aging Management Reviews and
Programs, Indian Point Nuclear Generating Station, Units 2 and 3 (Sept. 27,
2007) [IP Audit and Review Plan]? 

2)  If the Staff is not following the IP Audit and Review Plan for document



-2-

2 The Board requests, but does not direct Entergy to file a response to New York’s
Motion and this Order.  Such a response should be filed on or before the date on which the
NRC Staff’s response is due.  New York may, but need not respond to the NRC Staff and
Entergy.  Other participants in this proceeding may submit comments on New York’s Motion,
this Order, and/or the NRC Staff and Entergy’s responses.  Any such response or comment
shall be filed no later than seven days after the NRC Staff’s and Entergy’s responses are filed. 

3 A copy of this Order was sent this date by First Class Mail to: (1) Counsel for the NRC
Staff; (2) Counsel for Entergy; (3) Counsel for the State of New York; (4) Counsel for the State
of Connecticut; (5) Counsel for Riverkeeper, Inc.; (6) Counsel for WestCAN, CAN, RCCA,
PHASE and the Sierra Club - Atlantic Chapter; (7) Manna Jo Green, the representative for
Clearwater; (8) Nancy Burton as the representative of CRORIP; (9) Counsel for Westchester
County; (10) Counsel for the Town of Cortlandt.

retention, what guidance is the Staff using, and who made the decision to use
that guidance as opposed to the IP Audit and Review Plan? 

3)  Explain the legal basis, and the policy basis, for using an alternative to the IP
Audit and Review Plan.

4)  Explain the Board’s legal authority to order parties to retain records, and
describe the authority for and nature of any sanctions the Board may issue to
parties that violate such an order.

5)  Advise the Board whether any documents that would potentially have been
discoverable in this proceeding have been destroyed, identify those documents,
explain when the documents were destroyed, why the documents were
destroyed and identify the individual(s) who directed that the documents be
destroyed.2

In addition, the Board directs that all documents now in existence that potentially would

have to be produced, or identified as privileged pursuant to 10 C.F.R. § 2.336(b), be retained

pending further Order from this Board.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD3

                                                             
Lawrence G. McDade, Chairman 
ADMINISTRATIVE JUDGE

Rockville, MD
July 3, 2008

/RA/
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Charlene M. Indelicato, Esq.
Westchester County Attorney
Justin D. Pruyne, Esq.
Assistant County Attorney
148 Martine Avenue, 6th Floor
White Plains, NY  10601

Janice A. Dean, Assistant Attorney General
Office of the Attorney General 
    of the State of New York
120 Broadway, 26th Floor
New York, NY  10271

Andrew M. Cuomo, Esq.
Attorney General of the State of New York
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Assistant Attorney General
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John LeKay
Remy Chevalier
Belinda J. Jaques
Bill Thomas
351 Dyckman Street
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Elise N. Zoli, Esq.
Goodwin Procter, LLP
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Diane Curran, Esq.
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Phillip Musegaas, Esq.
Victor Tafur, Esq.
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Albany, NY 12248

 
Mylan  L. Denerstein
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Manna Jo Greene, Director
Hudson River Sloop Clearwater, Inc.
112 Little Market St.
Poughkeepsie, NY 12601

Stephen C. Filler, Board Member
Hudson River Sloop Clearwater, Inc.
303 South Broadway, Suite 222
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                                                                                  [Original signed by Christine M. Pierpoint] 

 __________________________________  
  Office of the Secretary of the Commission 

Dated at Rockville, Maryland
this  3rd day of July 2008
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