UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION DOCKETED 06/30/08

ATOMIC SAFETY AND LICENSING BOARD SERVED 06/30/08
Before Administrative Judges:

Michael C. Farrar, Chairman
E. Roy Hawkens
Nicholas G. Trikouros

In the Matter of Docket No. IA-05-052
DAVID GEISEN ASLBP No. 06-845-01-EA

June 30, 2008

ORDER
(Calling for Briefs)

In February, 2007 (CLI-07-06, 65 NRC 112), the Commission stayed this proceeding —
in which Mr. Geisen seeks to challenge the NRC Staff's immediately-effective order of January
6, 2006, that barred him from involvement in NRC-licensed activities for five years — “pending
the outcome of a parallel criminal proceeding.” 65 NRC at 113. That parallel case led to Mr.
Geisen’s being found guilty in, and sentenced by, the U.S. District Court for the Northern District
of Ohio. His appeal of that conviction — which involved no prison time but which resulted in,
inter alia, his being barred from employment from the Nuclear Power Industry during the term of
his three-year probation (which began May 1, 2008) — is now pending in the U.S. Court of
Appeals for the Sixth Circuit.

The Board has before it a letter dated June 24, 2008, from Counsel for Mr. Geisen
seeking to move forward “instanter” with his challenge to the Staff's enforcement ruling. We
also have the Staff’'s June 27 response, advising the Board of its availability for a conference

call.
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The Board generally frowns upon letter pleadings (although it was appropriate for the
Staff to respond in kind). Rather than convene a conference call at this juncture, and in the
interest of efficiency, the Board is directing the parties to file the following pleadings:

. Mr. Geisen shall file by Wednesday, July 9 (or earlier if he chooses in the interest of
expedition) a Motion setting out with specificity the precise relief he seeks. That Motion
is to be accompanied by a brief memorandum of points and authorities (not to exceed
ten pages) stating his position on the issues that must be considered in determining
whether, and in what fashion, to move ahead now with his challenge. Those issues
should include, but need not be limited to, the following:

(1) with an appeal pending, has there been an “outcome” to the
criminal case, as that term would be understood in relation to the
principles the Commission was furthering when it issued the stay;

(2) should a decision on issue # 1 be made in the first instance by
this Board, or is it within the exclusive purview of the
Commission;’

(3) what is the impact, if any, of the doctrine of collateral estoppel
(or similar principles) on Mr. Geisen’s challenge here, given that
he has been found guilty by another fact-finder on a presumably
similar charge in circumstances where the burden of proof on the
Government was higher than it is here;

(4) if it is determined that the enforcement challenge can go
forward now, what remains to be done to prepare for an
evidentiary hearing (given where the proceeding had progressed
before it was stayed and given that the criminal trial has since
taken place) and how long will such preparation take; and

(5) how many witnesses would counsel expect to call on direct
and how long is it estimated the evidentiary hearing would take?

. The Staff shall, within one week after electronic receipt of Mr. Geisen’s Motion, file a
responsive memorandum of points and authorities, similarly limited to ten pages,
addressing the matters covered by Mr. Geisen and any others that the Staff believes
deserve the Board’s attention.

. Mr. Geisen may file, within three business days of electronic receipt of the Staff's
Response, a reply thereto, limited to five pages.

' In the last sentence of its decision, the Commission seemingly made clear that, prior to
the criminal proceeding taking place, only it had jurisdiction to lift the stay for changed
circumstances. 65 NRC at 121. The jurisdictional question before us is of a different nature.
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Upon receipt of the above-listed documents, the Board will convene a prehearing conference
call, likely to be held within a week thereafter, for such purposes as: to discuss any remaining
issues on which the parties are in agreement (or close thereto); to call for more thorough
briefing of points on which the parties are in disagreement; and to set a schedule for further
activity.
It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/
By Michael C. Farrar, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
June 30, 2008’

" Copies of this Order were sent this date by e-mail transmission to counsel for the
parties in this proceeding.
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