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PETITIONER STATE OF NEW YORK’S RESPONSE
TO NRC STAFF’S CHANGE IN POSITION TO
NEW YORK’S CONTENTIONS 30 AND 31
Background
In Contentions 30 and 31, the State dicw York has demonstrated that the
Environmental Report that Entergy filed as part of its License Renewal Applicatiqn (LRA) for
Indian Point Units 2 and 3 has failed to adequately analyze the environmental impacts from once-
through cooling. In its Response dated January 22, 2008, NRC Staff supported these two
contentions.! At oral argument on the petitions filed by New York and other petitioners, held in
White Plains on March 10-12, 2008, NRC Staff — for the first time and withom any prior written

submission — informed the Board and New York that Staff changed its position on these two

contentions and no longer supported them. In its Order dated March 18, 2008, this-Board

! Specifically, the NRC Staff stated that it did not oppose Contention 30 “to the limited extent
that it challenges the adequacy of heat shock analysis provided in the ER” (NRC Staff Response to
Petitions for Leave to Intervene at 85) and that it did not oppose Contention 31 “to the limited extent that
it challenges the impingement and entrainment analysis provided in the ER™ (1d. at 87).



authorized New York to submit a response to NRC Staff’s change in position by April 7, 2008.
This submission complies with that Order.

As demonstrated below, not only is the NRC Staff’s amended answer without menit with
respect to Entergy and the NRC’s obli gations.under the National Environmental P;)licy Act
(NEPA) and the NRC’s regulations (10 C.F.R. § 51.53(c)), NRC Staff failed té) fo]'low‘ NRC rules
to inform the Board and other parties of its change in position.

NRC Staff Change in Position Has No Merit

Not only did NRC Staff fail to formally plead its change in position, that change in
position is wholly without merit because New York’s Contentioﬁs 30 and 31 are within the scope
of this proceeding, as fequired»by 10 C.F.R. § 2.309(fH)(1)(in).

NRC regulations promulgated pursuant to NEPA specifically pfovide that for plants with
once-th:oﬁgh cooling systems, the ir.npact; frbm heat shock, impirigerner;t, and entrainment are
“Category 2” impacts that must be assessed by the applicant for a license renewal (10 C.F.R. Part
51, Subpart A, Appendix B), and those impacts must be uitimately evaluated by the NRC as part
- of NEPA’s mandate to identify and address environmental impacts and mitigation measures.
NEPA § 102, 42 U.S.C. § 4332; Baltimore Gas & Elec. Co. v. Natural Res. Def. Council, Inc.,
462 U.S. 87, 97 (1983) (NEPA “places upon an agency the obligation to consider every |
significant aspect of the environmental impact of a proposed action.”) |

It is beyond dispute that Entergy uses a once-through cooling system that consumes 2.5
billion gallons of Hudson River water for operation of Indian Point Units 2 and 3 each day. The
significant and dramatic aquatic impacts from the operation of this outmoded system are within
the scope of this proceeding. The NRC’s NE?A regulations require Entergy to identify and
discuss al] these impacts and mitigation measures in an Environmental Report submitted with the
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License ReneWa] Apphlication. 10 C.F.R. § 51.53(c). This regulation is designed to ensure ihat
the applicant provides the NRC Staff with a comprehensive discussion on the environmental
impacts resulting from twenty years of additional operation of a power reactor. As discussed
below, Entergy’s Environmental Report has failed to provide the NRC Staff and the public with
an up-to-date discussion and analysis of the impacts caused by once-through cooling. ]

Nor can Entergy claim any protection under Clean Water Act section 316, as NRC Staff

now assert. NRC regulations provide that

If the applicant’s plant utilizes once-through cooling". . . systems, the applicant
shal] provide a copy of current Clean Water Act 316(b) determinations and, if
necessary, a 316(a) variance in accordance with 40 CFR part 125, or equivalent
State permits and supporting documentation. If the applicant cannot provide these
documents, it shall assess the impact of the proposed action on fish and shellfish
resources resulting from heat shock and impingement and entrainment.

10 C.F.R. § 51.53(c)(3)(ii)(B) (emphasis added).
Section 316(b) provides that
Any standard established pursuant to section 1311 of this title or section 1316 of
this title and applicable to a point source shall require that the location, design,

construction, and capacity of cooling water intake structures reflect the best
technology available [BTA] for minimizing adverse environmental impact.

33 U.S.C. § 1326(b).

Under section 316(a), a Clean Water Act permittee can seck a variance from effluent
limitations for thermal discharges if it demonstrates that its discharges “wil] assure the protection
and propagation of a balanced, indigenous population” of aquatic resources in the receiving
waterbody. 33 U.S.C. § 1326(a).

Operating in concert, these three provisions mean that in an NRC license renewal
proceeding, an applicant whose plant uses a once-through cooling éystem can tender a current
BTA determination and, if necessary, a variance from épplicéb]e thermal discharge effluent
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limitations, along with all “‘supporting documentation,” including all relevant studies and
analyses which compn'se.the record before the state permitting agency, and not have to submit
any further analyses to the NRC in support of its license renewal application. As demonstrated
below, Entergy has not submitted a current BTA determination or a variance. It also has not
merely submitted all the relevant *“supporting documentation,” but has chosen to offer its opinion
about what that documentation proves and thus it cannot claim any shield that 10 C.F.R. §
51.53(c)(3)(i1)(B) may bestow.

The premise of NRC Staff’s change in position is that Entergy presently has a Clean
Water Act permit (known as a SPDES permit) to discharge into the Hudson River. As New Yo‘rk
has made clear throughout this relicensing proceeding, that permit is twenty-one-years-old, is not
“current” either as a matter of law or fact as required by 10 C.F.R. § 5] .53(c)(3)(ii)(B), and does
not adequately protect aquatic resources. That permit — extended by operation of law u.nder time
New York State Administrative Procedure Act - only serves to shield Entergy against an
enforcement action for dischafging without a perrnit. It does not mean, as NRC Staff has now
apparently concluded, that th_e discharges comply as a matter of law, and therefore fact, with th_e
Clean Water Act. As set forth in the new draft SPDES permit, Entergy’s operations do not
comply and therefore c;armot be considered ‘“‘current.”

Although New York State believes the document submitted by Entergy, a twenty-one-
year-old SPDES permit, which has been un'dgr review for sixteen years and is now proposed to
be replaced with a new permit that requires the use of closed-cycle cooling, is not the equivalent
of a current section 316(b) determination contemplated by the regulation, to some extent that
issue is beside the point. Since Entergy voluntarily chose to offer its own viévx./ of what some of
the “‘supporting documentation” — i.e. the relevant studies done over the last twenty-one or more
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years — means, Entergy has brought into this proceeding the entirety of the environmental
impacts of once-through cooling and the advantages of closed cycle cooling. New York State
has every right to challenge those analyses-and conclusions which are contained in the
Environmental Report and to proffer contentions based upon the errors in Entergy's analysis. |
The NRC Staff, in changing its position, misses the point of the Contentions 30 and 3] and
ignores the signiﬁcéncr: of the fact that Entergy has ch_‘osen to make the meaning of the relevant
studies a legitimate issue for contention between Entergy and New York State.

New York is not seeking to have the NRC weigh in on the New York administrative
proceeding. That proceeding is outside the junisdiction of the ASLB. New York is seeking for
the NRC to comply with its legal obligations under NEPA, which requires the NRC to assess the
environmental impacts of the license renewal action, i.e., whether to issue a twenty-year license

-extension to Entergy for the operation of Indian Point.

‘Nor would the NRC be changing an effluent limitation, which it cannot do under Clean
Water Act section 511,33 U.S.C. § 1371. Rather, the NRC hés an indepencient obligation under
NEPA to consider mitigation measures. See 40 C.Fl.R. &8 1502.1;{(i), 1502.16(h), 1505.2(c),
1508.25(b). Based on the data submitted by New York, mitigation should include the imposition
of closed cycle cooling to replace the outmoded destructive once-through cooling at Indian Point.
Indeed, a prior generation of NRC Staff did just that at Indiaﬁ Point — it included cooling towers
as a condition of the licenses for Units 2 and 3 and it grounded that condition in NEPA. See Mir.
of Consol. Edison Co. of N.Y., Inc. (Indian Point Station Unit 2 Operating License); 6 A.E.C.
751, 781-83, 1973 WL 18195 at ¥¥39-41 (1973); Mtr, of Consol. Edison Co. of N.Y., Inc. (Indian
Point Nuclear Generating Station, Unit No. 3), 2 N.R.C, 835, 8361975 WL 20120 at **2 (1975).
The substantial data generated over the succeeding years from the Hudsén River Sett]cmen;[
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Agreement (HRSA) demonstrate that the condition of closed cycle cooling is even more
compc]liﬁg today.

The NRC’s regulations expressly state that

Compliance with the environmental quality standards and requirements of the

Federal Water Pollution Control Act [Clean Water Act] (imposed by EPA or

designated permitting states) is not a substitute for and does not negate the

requirement for NRC to weigh all environmental effects of the proposed action,

including the degradation, if any, of water quality, and to consider alternatives to

the proposed action that are available for reducing adverse effects.

10 C.F.R. § 51.71(d), n.3. The NRC’s obligation to conduct the NEPA review is informed by an
operator’s Environmental Report, which is a significant part of th¢ License Renewal Application.
That report must be complete and accurate. 10 C.F.R. § 54.13. As New York demonstrated in
its Petition, Entergy’s Environmental Repoﬁ here is neither complete nor accurate and contains
Entergy’s view of the relevant data. See, e.g., Declaration of David W. Djlks, Ph.D,, { 32-39
and Declaration of Roy A. Jacobson, Jr,, 1 18-21.

The fact that Entergy went ahead and submitted an assessment of the environmental
impacts of once-through cooling in its Environmental Report constitutes a waiver of any right it
may haQe by operation of 10 C.F.R. § 51.53(c)(3)(ii)(B) to not submit that assessment. Entergy
cannot have it both ways. As New York demonstrated in its Petition, supporting Dec]arations,
and Reply, Entergy has failed to submit an accurate assessment of the dramatic and significant
environmental impacts to the aquatic resources of the Hudson River.

NRC Staff’s Change in Position is Procedurally Invalid
In addition to being without substantive merit, NRC Staff’s belated change in position is

procedurally flawed. At oral argument on March 11, 2008, NRC Staff informed the Board that i

no longer supported Contentions 30 and 31 as being within the scope of license renewal. Tr.
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467, 468> According to NRC Staff, Entergy had not expressly stated in its Environmental
Report that it qualified for or had received a Clean Water Act section 316(b) determination from
New York State. Tr. 467. Moreover, Entergy provided an analysis of heat shock, impingement,
and entrainment, which would not be requirgd if the applicant qualified for a section 316(b)
determination. Tr. 467. Therefore, since Entergy did provide that analysis, NRC Staf‘f assumed
that Entergy must not have qualified for the section 316(b) determination. Tr. 467.

If NRC Staff was confused up to and including the time that if submitted its January 22,
2008, Response to New York’s Petition, any confusion should have been removed by the filing
of Entergy’s Answer on January 22, 2008, in which Entergy stated that its twenty-one-year-old
SPDES permit from the State of New York constituted a Clean Water Act section 316(b)
determinati;)n. Entergy Answer to New York’s Petition at 180-82, 194. Regardless of this legal
status, Entergy had submitted an *“analysis” of heat shock, impingement, and entrainment in the
Environmental Report, which in Entergy’s view, ostensibly showed that its operations (which
draw and discharge 2.5 billion gallons of Hudson River water each day) do not adversely impact
aquatic resources. Entergy Answer to New York’s Petition at 191, 196-97. Nonetheless, NRC
Staff did not inform the parties or the Board of its new understanding and appreciation of
Entergy’s position until oral argumenf on March 11, 2008 - forty-nine days later. This informal
and last-minute method of informing the Board and the State of New York does not comply with
the NRC rules of procedure.

What the NRC Staff should have done with its change of position on New York

Contentions 30 and 31 is to file a motion to amend its January 22, 2008, response to New York’s

2 References to “Tr.” followed by a page number, are to the Transcript of the oral argument on
the various petitions held in White Plains, New York, on March 10-12, 2008.
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Petition. Clearly, in faimess to New York, a response that bared NRC Staff’s confusion should
have been issued more formally and more timely than verbally at oral argument. Changing a
position in the informal manner that NRC Staff has done here is contrary to the NRC’s formal
pleading rulés, which have been deemed “strict by design.” See Amergen Energy Co., LLC
(Oyster Creek Nuclear Generating Station), CLI-06-24, 64 NRC 111, 118-19 (2006)). “Strict by
design™ is not reserved solely for petitioners in NRC proceedings — it should apply equaliy to all
parties. Since any attempt by an intervenor to alter its pos_ftion from that contained in its Petition
to Intervene is severely restricted, no lesser standard should be applied to the alteration of a
position by the Applicant or NRC Staff. Otherwise, the Rules of Practice would be used to
unfairly prejudice the ri.ghts of the public.
Conclusion

In conclusion, NRC Staff is wrong in now clair&u’ng that the assessment of aquatic
impacts from thermal discharges/heat shock, impingement, and entrainment are outside the scope
of this proceeding. As demonstrated above, these significant aquatic impacts from the daily
consumption of the Hudson River — intak'e and discharée of 2.5 billion gallons of Hudson Riv.er
water — are within the scope of this proceeding, as required by 10 C.F.R. § 2.309(f)(1)(iii).
Entergy, having chosen to address thesevimpacts, is required to assess those impacts completely
and accurately, which it has not done in this proceeding.

Albany, New York
April 7, 2008
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