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Rapidly Expanding Fuel Cycle

• Uranium Enrichment
• 2 facilities under construction

• 2 more applications expected

• Mixed Oxide Fuel Fabrication Facility
• Construction permit issued; operating license review

• Uranium Recovery
• 20 new applications (ISL, conventional)

• 10 restart/expansion applications (ISL, conventional)

• Compare to Approximately 20 Applications for New 
Reactors
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Source of Jurisdictional and
Regulatory Obstacles

• Fuel Cycle Facilities Are Not Power Reactors
• For reactors, the Atomic Energy Act clearly "preempts" state, 

local, and most other Federal agencies

• Power reactors draw majority of public and Commission 
attention

• Fuel cycle facilities play a supporting role

• Regulatory Framework for Fuel Cycle Requires Flexibility
• Many different types of licensees

• Uranium recovery, conversion, enrichment, fuel fabrication

• Atomic Energy Act creates ambiguities
• Potentially overlapping State/NRC or NRC/Federal regulation



4

Winston & Strawn LLP © 2008

Uranium Recovery:
Jurisdictional Issues

• Major Expansion: Up to 30 Applications in 6 States 

• Key Jurisdictional Issues

• State/Federal Roles

• Groundwater restoration standards

• Aquifer exemptions (in certain states)

• Federal/Federal Roles

• NRC/EPA for groundwater

• NRC/BLM for certain leases

• NRC/DOE for tailings

• Federal/Tribal Roles
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Uranium Recovery:
Regulatory Issues

• Updates to Regulatory Framework Are Necessary

• Working to update decades-old guidance documents

• Developing ISL rulemaking

• Delayed due to EPA/NRC interactions

• New dates: 10/08 – proposed rule; 10/09 – final rule

• Staff/Industry trying innovative approaches

• ISL GEIS by NRC Staff

• ISL GER by industry

• Efforts Have Been Overtaken By Events

• Applications submitted and hearings are underway
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Resolving Issues & Avoiding Delay

• Active Commission Support and Oversight Needed
• Provide Adequate Resources

• Timely Policy Decisions, Rulemakings, Appeals

• Examples:
• ISL Expansions and Restarts

• Need improved guidance on scope of admissible contentions

• ISL issues/technology unfamiliar to Licensing Boards

• Commission oversight critical to "getting it right the first time"

• ISL License Renewal
• No guidance on scope of License Renewal contentions

• Should be narrow and focused reviews

• Commission should address key issues in Federal Register notice
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Conversion/Deconversion Facilities

• Conversion/Deconversion Facilities Regulated By NRC, 
Not States

• Brings clarity and avoids many jurisdictional issues

• But, Regulatory Framework Not Clear

• Part 40 and associated guidance lacks necessary detail

• Lots of regulatory "creep"

• ISAs for conversion/deconversion facilities

• Proposed decommissioning rulemaking

• No backfit rule (unlike Part 50 and Part 70)

• Potentially destabilizing impacts of IJWG on "exempt quantities"
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Uranium Enrichment Facilities

• Relatively Stable Regulatory Environment

• Key Regulatory Challenges:

• Maintain stability

• During initial licensing

• During construction under combined license

• Continual improvement in regulatory process

• Recognize site-specific attributes, but streamline reviews

– Take advantage of previously-resolved issues (e.g., DU disposal)

– Take advantage of safety reviews of same technology (e.g., ETC centrifuges)

• Develop tools to share operating experience for sensitive nuclear 
technologies (within U.S. and internationally)
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What Should Applicants Do?

• Early Interactions with NRC Staff
• Assist in budget planning

• Reach understanding on proper level of detail

• Identify key technical and policy issues early

• Early Interactions with States/Other 
Agencies 
• Identify regulatory and jurisdictional pitfalls 

early in process

• Complete and High-Quality Applications
• Accelerates Staff Review

• Reduces Litigation Risks
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Simple and On Schedule…

License 
Application

Request for 
Additional 
Information

Begin Staff 
Reviews

Hearing 
Opportunity

Hearing   
(if any)

License 
Issuance

Issue SER 
and EIS

Acceptance 
Review

30-day 
Response

Immediately 
Effective

Timely 
Decision

Achieve
Key 

MilestoneSubmission
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…Not Complex and Delayed

License 
Application

Request for 
Additional 
Information

Begin Staff 
Reviews

Hearing 
Opportunity

Hearing

License 
Issuance

Issue SER 
and EIS

Application 
Docketed

Unresolved 
Issues

License 
Issuance

Initial 
Decision

Major Review 
MilestoneSubmission

Amend 
Application

Late-Filed 
Contentions
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Keys to Success

• Focused Applicants

• Pre-Application Interactions

• Limited Number of Revisions/Amendments

• Local Support for Project

• Efficient NRC Staff Review Process

• Sufficient Staff Resources

• EIS/SER Completed On-Schedule

• Seek Commission Guidance on Key Policy Issues

• Disciplined Licensing Boards

• Focused on Schedule Milestones 

• Certify Policy Decisions to Commission
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Commission Must Play Active Role

• Focus on Fuel Cycle
• Avoid distractions of new reactors and Yucca Mountain 

application

• Ensure Adequate Resources
• Rulemaking and guidance development

• Technical and environmental reviews

• Provide Guidance in Hearings
• Hearing Notice should address key policy issues

• Develop clear mechanism for raising issues of first impression

• Set precedent – get it right the first time

• Decide appeals expeditiously
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Questions or Comments?

Tyson R. Smith
trsmith@winston.com
(202) 282-5756
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