
      
 
 

July 28, 2008 
 
 
 
Mr. Barry Cole 
Licensing Officer 
BWX Technologies, Inc. 
1570 Mt. Athos Rd - Rte 726 
P.O. Box 785 
Lynchburg, VA 24505-0785 
 
SUBJECT: PUBLIC DISCLOSURE DETERMINATION REGARDING THE REQUEST FOR 

NUCLEAR REGULATORY COMMISSION CONSENT TO THE TRANSFER OF 
CONTROL OF BWX TECHNOLOGIES, INC. TO BABCOCK & WILCOX 
NUCLEAR OPERATIONS GROUP, INC. (TAC L32657) 

 
Dear Mr. Cole: 
 
By affidavit dated May 23, 2008, BWX Technologies, Inc. (BWXT) requested that Enclosures 1 
and 2 of its May 23, 2008, response to the U.S. Nuclear Regulatory Commission’s (NRC’s) 
April 24, 2008, Request for Additional Information (RAI) be withheld from public disclosure under 
Title 10 of the Code of Federal Regulations (10 CFR), Section 2.390.  Although BWXT did not 
portion mark these enclosures as required by 10 CFR 2.390(b)(1)(i)(B), BWXT did submit a 
public version of each enclosure. 
 
BWXT requested that the non-redacted versions of Enclosures 1 and 2, described above, be 
withheld from public disclosure to protect contractual information that could be of great value to 
BWXT’s competitors.  BWXT contends that the release of this information would cause 
substantial economic harm to the competitive advantage held by BWXT. 
 
In addition, BWXT noted in its May 23, 2008, RAI response cover letter that it considers 
Enclosure 3 to also be an “Official Use Only – Department of Energy” document because, in its 
assessment, it contains data that has the potential to damage government, commercial, or 
private interests if disseminated to persons who do not need the information to perform their 
jobs, or other DOE-authorized activities; therefore, should be withheld from public disclosure.   
 
The NRC staff has reviewed BWXT’s request, and all the supporting information, in accordance  
with the requirements in 10 CFR 2.390 and the Office of Nuclear Material Safety and Safeguards 
Policy and Procedure letter 1-85, and concluded that, in accordance with the requirements  
of 10 CFR 2.390, BWXT’s affidavit fails to adequately support its request to withhold Enclosures 
1 and 2 from public disclosure.  The affidavit merely recites the proposition that the information 
contained therein "could be of great value to [BWXT's] competitors" and its disclosure “is likely to 
cause economic harm to the competitive advantage held by BWX Technologies.”  However, the 
document provides no details that might be examined under 10 CFR 2.390(b)(4)(v) to consider 
the quantification of the value of the information, such as the amount of money or effort 
expended to develop it and the ease or expense that would be required for others to acquire or 
duplicate the information, or the amount of money that BWXT could loose if its competitors were 
aware of the information.
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The NRC staff compared the corresponding redacted and non-redacted versions of Enclosures 
1 and 2, respectively and concluded that the information that was redacted merely identifies a 
specific contractor [a U.S. Department of Energy (DOE) Program Office] that BWXT does 
business with.  The identity of the DOE Program Office, in Enclosures 1 and 2 is already 
information that is available to the public, through an earlier BWXT submittal to the NRC, under 
this same licensing action.  Specifically, pages 10-9 through 10-12 (Appendix 10-1) of Chapter 
10, of BWXT’s November 14, 2007, application that consisted of an unclassified copy of a 
contract award document between BWXT and the DOE Program Office is publicly available.  
This information was the subject of an earlier NRC 10 CFR 2.390 determination for BWXT (see 
ML080150394 and ML080790072).  In a letter (ML081490331) dated May 16, 2008, from BWXT 
to the NRC, BWXT agreed not to contest the NRC’s final public disclosure determination, as 
specified in the NRC’s final decision regarding the determination (ML080790072).  Also, the 
BWXT-redacted version of Enclosure 1 fails to capture/redact each iteration of the Program 
Office’s name on more than one page.  Finally, the identity of the Program Office can be easily 
discovered through the DOE public Web site by reference to the name of the contracting officer, 
whose name appears in Enclosure 1 and Enclosure 2, so at a minimum, the redacted request is 
internally inconsistent and for these reasons and others stated in this letter, is not supportable.  
Therefore, withholding the information in Enclosures 1and 2 cannot be justified in accordance 
with 10 CFR 2.390. 
 
Enclosure 3 of BWXT’s May 23, 2008, RAI Response is an unexecuted copy of BWXT’s 
Certification of Financial Assurance as related to BWXT’s transfer of control licensing action 
request.  BWXT designated this document as “OFFICIAL USE ONLY- DEPARTMENT OF 
ENERGY.”  However, BWXT did not portion mark this enclosure, but provided a redacted and a 
non-redacted version.  The NRC staff compared the redacted and non-redacted version of 
Enclosure 3 and agrees that all of the information that BWXT redacted is sensitive information, 
except for the name of the DOE Program Office (the same DOE entity as was identified in 
Enclosure 1 and 2 above). 
 
The sensitive information in Enclosure 3 that BWXT wishes the NRC to withhold from the public 
comes directly from the Special Nuclear Material License No. SNM-42.  In accordance with 
NRC’s Sensitive Unclassified Non-Safeguards Information (SUNSI) policy and procedures, the 
NRC will not release this sensitive information to the public.  The name of the BWXT contractor, 
a DOE Program Office, is not considered sensitive under SUNSI because this information is 
already publicly available, as discussed above.  Guidance for SUNSI is available to the public in 
Regulatory Issue Summary (RIS) 2005-31 (ML053480073).  However, BWXT should be aware 
that the Commission has recently approved the Office of General Counsel's guidance and 
recommendations, for program offices, regarding finalized procedures, to allow potential 
interveners to gain access to relevant records that contain SUNSI and safeguards information.  
This guidance and associated recommendations are contained in the final procedures 
(ML080380626) and SRM-SECY-07-0215. 
 
With regard to Enclosure 4:  now that the NRC has had the opportunity to compare the non-
redacted version against the redacted version of the enclosure, it is clear that the only 
information that BWXT wants withheld is the name of the DOE Program Office or reference to it. 
Upon re-examination of the affidavit that applies to Enclosure 4 (submitted with the BWXT 
application submittal, dated November 14, 2007), the NRC concludes that withholding such 
information is not justified under 10 CFR 2.390 for the same reasons that were mentioned for 
Enclosures 1 and 2 above. 
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The staff cannot return any of the documents, or portions of any of the documents, that BWXT 
submitted as part of its May 23, 2008, RAI response because the NRC needs to retain the 
information to make official licensing decisions for your November 14, 2007, name change  
 
request and your associated January 7, 2008, request to transfer control of Special Nuclear 
Materials License No. SNM-42. 
 
In summary, the staff will not withhold from public disclosure, under 10 CFR 2.390, any portion of 
Enclosures 1 and 2 because this information is already available to the public and does not meet 
the requirements in 10 CFR 2.390.  This information will be made available to the public 10 days 
from the date of this letter.  The portions of Enclosure 3 that BWXT redacted, except for the 
name of the DOE Program Office, will not be made available to the public in accordance with 
NRC’s SUNSI policy and procedures.  The NRC redacted version of Enclosure 3 will also be 
made available to the public 10 days from the date of this letter.  With regard to Enclosure 4, the 
NRC will not withhold any information contained in this enclosure.  It will also be made available 
to the public 10 days from the date of this letter. 
 
Withholding information from public inspection shall not affect the right, if any, of persons 
properly and directly concerned to inspect the documents.  If the basis for withholding this 
information from public inspection should change in the future such that the information could 
then be made available for public inspection, BWXT should promptly notify the NRC.  BWXT 
should also understand that the NRC may have cause to review this determination in the future, 
for example, if the scope of a Freedom of Information Act request includes your information.  In 
all review situations, if the NRC makes a determination adverse to the above, BWXT will be 
notified in advance of any public disclosure. 
 
Please note, in accordance with RIS 2005-31, the NRC encourages licensees to provide SUNSI 
redacted versions of their submitted licensing documents, along with non-redacted versions of 
their submitted licensing documents.  This allows for efficiency in the licensing process.  In the 
future, please submit non-public versions of each licensing document and appropriately portion 
mark the documents if the entire document is not sensitive, proprietary, or otherwise non-public, 
to include SUNSI information. 
 
If BWXT has any questions regarding this matter, please contact me at (301) 492-3225, or via  
e-mail to ams3@nrc.gov.  Please reference the above TAC number in all correspondence 
related to this review. 
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In accordance with 10 CFR 2.390 of the NRC’s Rules of Practice, a copy of this letter will be 
available electronically for public inspection in the NRC Public Document Room or from the 
Publicly Available Records component of NRC’s Agencywide Documents Access and 
Management System (ADAMS).  ADAMS is accessible from the NRC Web site at 
http://www.nrc.gov/NRC/ADAMS/index.html (the Public Electronic Reading Room).  
 

Sincerely, 
 
/RA/ 
 
Amy M. Snyder, Senior Project Manager 
Fuel Manufacturing Branch 
Fuel Facility Licensing Directorate 
Division of Fuel Cycle Safety  

                          and Safeguards 
Office of Nuclear Material Safety 
  and Safeguards   
 

Docket No.:  70-27 
License No.:  SNM-42
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Sincerely, 
/RA/ 
 
Amy M. Snyder, Senior Project Manager 
Fuel Manufacturing Branch 
Fuel Facility Licensing Directorate 
Division of Fuel Cycle Safety  

                            and Safeguards 
Office of Nuclear Material Safety 
  and Safeguards   

Docket No.:  70-27 
License No.:  SNM-4 
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