
 

June 19, 2008 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of  ) 
  ) 
ENTERGY NUCLEAR VERMONT YANKEE, LLC ) Docket No. 50-271-LR 
AND ENTERGY NUCLEAR OPERATIONS, INC. )   

  ) ASLBP No. 06-849-03-LR 
(Vermont Yankee Nuclear Power Station)  ) 
 

NRC STAFF’S RESPONSE TO NEC’S MOTION TO STRIKE 
NRC STAFF’S REBUTTAL TESTIMONY CONCERNING NEC CONTENTION 4 

 
 Pursuant to 10 C.F.R. § 2.323 and the Atomic Safety and Licensing Board’s (“Board”) 

Initial Scheduling Order (Nov. 17, 2006) (unpublished) (“November Order”), the staff of the U.S. 

Nuclear Regulatory Commission (“Staff”) hereby submits this response to New England 

Coalition, Inc’s (“NEC”) Motion To Strike the NRC Staff Rebuttal Testimony of Kaihwa R. Hsu 

Concerning NEC Contention 4 and Exhibits A-C thereto, filed June 2, 2008 (“Motion”).1  For the 

reasons set forth below, the Staff requests that the Board deny NEC’s Motion. 

BACKGROUND 

 Pursuant to 10 C.F.R. § 2.332(a), on November 17, 2006, the Board issued its Initial 

Scheduling Order for the Vermont Yankee Nuclear Power Station (“Vermont Yankee”) 

proceeding setting “forth limits for filing of motions and testimony and time frames for certain 

other activities in this proceeding.”  November Order at 1.  In accordance with the November 

Order, NEC filed its initial statement of position, testimony, and exhibits on April 28, 2008 and 

                                                 

1  New England Coalition, Inc’s Motion to Strike NRC Staff Rebuttal Testimony Concerning NEC 
Contention 4 (June 12, 2008) (“Motion”). 
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the Staff2 and the Applicant3 filed their initial statements of position, testimony, and exhibits on 

May 13, 2008.  Subsequently, on June 2, the Staff, Entergy and NEC each filed rebuttal 

testimony and exhibits.  On June 12, 2008, NEC filed the instant Motion To Strike NRC Staff 

Rebuttal Testimony of Kaihwa R. Hsu Concerning NEC Contention 4 and Exhibits A-C thereto. 

DISCUSSION 

NEC argues that the rebuttal testimony of Kaihwa R. Hsu should be excluded from the 

record because it includes information and argument “that could have and should have been 

included in his direct testimony.”  Motion at 1.  NEC argues that this interpretation of the Board’s 

purpose for providing staggered filing, where NEC filed its initial statement of position and 

testimony two weeks prior to Entergy and the Staff, was to allow the Staff and Entergy to 

respond to NEC’s initial statement of position and testimony in its initial filings.  Id. at 2.  NEC 

further argues that Mr. Hsu’s rebuttal testimony is essentially “a late-filed addendum to [the 

Staff’s] direct testimony”, id. at 2, and therefore is “outside the proper scope of rebuttal 

testimony”, id. at 3.  The Staff disagrees with NEC’s narrow and mistaken interpretation of the 

November Order. 

The November Order is clear and unambiguous.  Paragraph 10 of the November Order 

discusses the Evidentiary Hearing filings and the timing of said filings.  Specifically, paragraph 

10.B requires that “[s]ixty (60) days after the Staff’s Second Notice, each Intervenor shall file its 

initial written statements of position, written testimony with supporting affidavits, and exhibits, on 

a contention-by-contention basis, pursuant to 10 C.F.R. § 2.1207(a)(1).”  November Order 

                                                 

2  “NRC Staff Initial Statement of Position on NEC contentions 2A, 2B, and 4,” testimony, and 
exhibits (May 13, 2008) (“Staff Initial Position”).  

3  “Entergy’s Initial Statement of Position on New England Coalition Contentions,” joint 
declarations, and exhibits (May 13, 2008). 
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at ¶10.B.   Furthermore, paragraph 10.C requires that “[n]o later than ten (10) days after service 

of the materials submitted under paragraph 10.B, the Applicant shall file its initial written 

statements of position, written testimony with supporting affidavits, and exhibits, on a 

contention-by-contention basis, pursuant to 10 C.F.R. § 2.1207(a)(1).”  Id. at ¶10.C.4   

Finally, and to the point, paragraph 10.D is the controlling paragraph that addresses the 

submission of rebuttal testimony and it states that “[n]o later than twenty (20) days after service 

of the materials submitted under paragraph 10.C, parties shall file their written responses, 

rebuttal testimony with supporting affidavits, and rebuttal exhibits, on a contention-by-contention 

basis pursuant to 10 C.F.R. § 2.1207(a)(2).”  Id. at ¶10.D (emphasis added).  NEC’s 

interpretation would make the paragraph 10.D reference to 10.C meaningless. 

While the pleadings are staggered, there is no indication that the Board intended the 

Applicant and the Staff to include rebuttal positions or rebuttal testimony to the intervenors initial 

statements in their initial filings.5  In fact, as noted above, the November Order specifically 

states that all parties will file rebuttal testimony twenty (20) days after service of the Applicant’s 

Initial Position.  November Order at ¶10.D (emphasis added).  The Applicant filed its Initial 

Position on May 13, 2008.  Thus, all rebuttal testimony was due twenty (20) days thereafter, on 

June 2, 2008.6  In accordance with the November Order, the Staff filed its rebuttal testimony on 

June 2, 2008. 

                                                 

4  In paragraph 10.A of the November Order, the Staff was ordered to indicate which of the other 
party’s positions it supported and to follow the submittal requirements imposed on that party by the 
November Order, or to follow the submittal requirements imposed on the applicant.  November Order 
at 10.C. 

5 Especially since the Staff was in support of the Applicant’s initial position 

6 In Entergy’s Unopposed Motion to Extend Time to File Motion in Limine with Respect to 
Rebuttal Testimony of Ulrich Witte (“Unopposed Motion”), filed June 9, 2008, Entergy unequivocally 
states that “[r]ebuttal testimony by the parties in this proceeding was due on June 2, 2008”.  Unopposed 
(continued. . .) 
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CONCLUSION 

 For the reasons discussed above, NEC’s Motion to strike the NRC Staff’s Rebuttal 

Testimony should be denied. 

       Respectfully submitted, 
 
       /RA/ 
    
       Lloyd B. Subin 
       Counsel for NRC Staff 
 
Dated at Rockville, Maryland  
this 19th day of June, 2008 
 

                                                                                                                                                          

(. . .continued) 

Motion at 1.  NEC has not objected to this Motion. 
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