June 9, 2008

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

CROW BUTTE RESOURCES, INC. Docket No. 40-8943

(License Amendment for the North Trend ASLBP No. 07-859-03-MLA-BDO1

Expansion Area)

NRC STAFF RESPONSE TO PETITIONERS’ BRIEF ON
FOREIGN OWNERSHIP AND SUBPART G

INTRODUCTION

Pursuant to the Board’s Order issued on April 29, 2008, the NRC Staff (“Staff’) submits
this response to the Petitioners’ Brief Concerning Contention E and Subpart G filed on May 23,
2008 (“Petitioners’ Brief”). For the reasons explained in this response, Contention E should be
rejected as should the request to use subpart G procedures in this license amendment
proceeding.

BACKGROUND

The Board issued a Memorandum and Order on April 29, 2008 (Ruling on Standing and
Contentions of Petitioners Owe Aku, Bring Back the Way; Western Nebraska Resources
Council; Slim Buttes Agricultural Development Corporation; Debra L. White Plume; and Thomas
Kanatakeniate Cook), LBP-08-06, 67 N.R.C. ___ (Apr. 29, 2008) (slip op.) requesting additional
briefs on questions related to foreign ownership issues and the applicability of 10 C.F.R. § 40.38
in this license amendment proceeding. April 29 Order at 122. On May 2, 2008, the Board
issued another Order setting deadlines for all participants to submit briefs, including on the

request to apply subpart G procedures, by May 23, 2008. On May 23, 2008, all participants



submitted timely responses to the Board’s April 29, 2008 Order. Responses to the May 23,
2008 filings were to be submitted by May 30, 2008. On May 28, 2008, however, the NRC Staff
submitted a Request for Extension of Time to extend the May 30, 2008 deadline to June 9,
2008, which was granted.
DISCUSSION

As the Staff explained in its May 23, 2008 response to the Board’s questions, foreign
ownership alone cannot support a finding of inimicality with respect to the license amendment
under consideration nor have the Petitioners explained how it is material to the NRC’s finding in
this license amendment proceeding. 10 C.F.R. § 40.32(d) requires that issuance of a license
will not be inimical to common defense and security, and the Petitioners fail to present any
information in their original petition and in the May 23, 2008 filing to support otherwise.
Petitioners’ new arguments presented in their May 23, 2008 regarding foreign ownership,
control, and dominance are applicable to production and utilization facilities under section
103(d) and 104(d) of the Atomic Energy Act of 1954 (“AEA”). There is no prohibition against
foreign ownership, control and dominance under Part 40, and Petitioners’ Brief fail to
demonstrate otherwise. Additionally, information related to the Applicant’s purported
noncompliance with Nebraska law, failure to identify the foreign owners of the Applicant, and
prior allegations of intentional acts by the Applicant to suppress geologic data, etc. at the
original Crow Butte site fall outside the scope of the original petition and these proceedings, and
should be disregarded. Petitioners’ Brief at 40-49, 57. Finally, because the foregoing
information and arguments are not properly before the Board and cannot support admissibility of
Contention E, the request for subpart G proceedings should be rejected as well. The Staff’s
objections to the presentation of new information, Petitioners’ arguments on foreign ownership,

and the application of subpart G procedures are explained in this reply.



Petitioners’ Brief contains new allegations that fall outside the scope of the original

The Board should disregard arguments that exceed the scope of the Board’s April 29
request and Petitioners’ original arguments on Contention E and Subpart G. New
information related to the Applicant’s purported noncompliance with Nebraska law; failure to
identify the foreign owners of the Applicant, and prior allegations of intentional acts by
Applicant to suppress geologic data, etc. at the original Crow Butte site raise new bases and
information that were not part of the original petition. The scope of the brief was clearly
limited to the Board’s questions regarding the applicability of section 40.38; whether foreign
ownership would not be inimical to common defense and security, and the standards
applied in license amendment proceedings. The Board did not invite participants to assert
new bases and present new information in support of Contention E or in support of the
request for subpart G procedures. The situation presented in Petitioners’ brief is at odds
with the Commission’s policies that “replies must narrowly focus on the argument first
presented”. In the Matter of Nuclear Management Company, L.L.C. (Pallisades Nuclear
Plant), CLI-06-17, 63 N.R.C. 727, 732 (2006). “New bases for a contention cannot be
introduced in a reply brief, or any other time after the date the original contentions are due,
unless the petitioners meet the late-filing criteria set forth in 10 C.F.R. § 2.309(c), f(2).” /d.
at 727. No analysis regarding the eight factors for late-filed contentions or an analysis of the
three criteria for new or amended contentions is included in Petitioners’ 64 page discussion.
Even if Petitioners had satisfied the rules for new or amended and late-filed contentions, the
new information presented does not support the admissibility of Contention E under section
2.309(f)(1) because it is irrelevant. Petitioners cannot show how these allegations challenge
the license amendment application currently before the staff, and, therefore, should be

disregarded.



1. Prohibitions pertaining to foreign ownership, control, and dominance are
applicable only to facilities subject to section 103(d).

A. Section 103(d)

Petitioners devote a significant portion of their brief to various legal and policy arguments

to support their claim that foreign ownership, control and dominance and the prohibition in
section 103(d) of the AEA are somehow instructive in this license amendment proceeding.
Petitioners’ Brief at 14. These conclusions, however, are without merit. The cases cited by
Petitioners such as In the Matter of General Electric Company and Southwest Atomic Energy
Associates (the SEFOR case), 3 AEC 99 (1966); Cinfechem, Babcox & Wilcox and Exxon
Nuclear concern nuclear reactors, including research and test reactors, and facilities that handle
or use special nuclear material. While instructive as to how to treat foreign ownership under
section 103(d) and 104(d) of the AEA, these cases are not instructive in this license amendment
proceeding because there is no prohibition to foreign ownership under Part 40. Further, the
assertions made by Petitioners on page 19 of their Brief, such as: “foreign owners and control
persons who are not US persons have no loyalty to prevent the reckless, negligent or intentional
contamination of the environment by the ISL mining” have no basis in fact in these proceedings
and should be ignored.

B. Revocation and Suspension of Licensee’s Part 40 source material license.

Petitioners’ claim that “the doctrine of ‘unclean hands’ should be applied by the Board to
suspend Applicant’s license and amendment...”, Petitioners’ Brief at 18, is not the appropriate
criterion in these proceedings, is outside the scope, and is outside the Board’s jurisdiction. The
Board’s jurisdiction is limited to the license amendment application at issue. A request to
revoke or suspend a license is an enforcement action more appropriately addressed by the Staff

under the rules provided in section 2.206.



C. Department of Energy Order 5634.3 and NRC Final Standard Review Plan on
Foreign Ownership, Control or Domination

The Petitioners’ assertion of the Department of Energy Order 5634.3 on the Foreign
Ownership, Control Implementation program as guidance should be ignored because it is not
within the purview of the NRC’s jurisdiction nor is it relevant in this license amendment
proceeding. According to Order 5634.3, it applies to DOE offerors and bidders, contractors and
subcontractors. See Department of Energy Order 5634.3 at 1. There are no DOE contractors,
bidders, etc. at issue in this license amendment application nor have the Petitioners identified
any. Petitioners’ reliance on the SRP in this license amendment proceeding is misplaced.

The Commission’s policies regarding foreign ownership, control and dominance are
found in Final Standard Review Plan on Foreign Ownership, Control or Domination, 1999 WL
872103 (Sept. 22, 1999) (“SRP”). The guidance provided by the Commission in the SRP
assists the Staff with implementing the limitations contained in sections 103(d) and 104(d) and
do not purport to address all matters pertaining to the inimicality to the common defense and
security, . See SRP at 6-7. Thus, application of this guidance is misplaced in this license
amendment proceeding and is contrary to the Commission’s stated purpose in the SRP.

Il Additional information related to Nebraska Alien Ownership Laws and prior events

related to compliance under Nebraska law by the Applicant to bolster support for
Contention E should be disregarded.

The Petitioners’ new allegations: 1) failure to accurately and completely report the
Applicant’s foreign ownership under section 40.9, and 2) prior events involving the Applicant’s
purported noncompliance under Nebraska law constitute a new basis to support Contention E
and should be disregarded. Petitioners’ Brief at 40- 49. Petitioners’ assertion that “[a]pplicant
has concealed its true foreign ownership in order to avoid legal problems associated with
Nebraska Alien Ownership Act, Neb. Rev. Stat. 76-400 through 76-415 ...”, and related
arguments, fall outside the scope of the original petition and do not comply with the rules of

section 2.309(c) or section 2.309(f)(2). Petitioners’ Brief at 40-49.
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Even if the Board determined that the Petitioners satisfied the late-filed or new or
amended contention rules through the Petitioners’ May 23, 2008 submittal, the new information
related to the Applicant’s purported noncompliance under Nebraska law cannot be used to
support Contention E. Petitioners have not demonstrated how that information is required to be
included in the license amendment application. While the Petitioners point to section 40.9 as
the applicable regulatory authority, there are no provisions in the regulation that require that the
Applicant report its various owners---domestic or foreign---in the current license amendment
application. See Petitioners’ Brief at 50. There are requirements, however, that the
Applicant/Licensee report any changes of ownership and control during its license term. In this
regard, the NRC has applied 10 C.F.R. § 40.46 to the Licensee, which states:

[n]o license issued or granted pursuant to the regulations in this part shall be transferred,

assigned or in any manner disposed of, either voluntarily or involuntarily, directly or

indirectly, through transfer of control of any license to any person, unless the

Commission shall after securing full information, find that the transfer is in accordance

with the provisions of this act, and shall give its consent in writing.

In March 1989, in an effort to provide guidance to the regulated community regarding
compliance with section 40.46, the NRC published Information Notice No. 89-25: Unauthorized
Transfer of Ownership or Control of Licensed Activities to address issues associated with an

“increasing trend to transfer ownership of businesses that control use of licensed materials”.

See http://www.nrc.gov/reading-rm/doc-collections/gen-comm/info-notices/1989" and IN 89-25

at 1. Among the ownership information that the Commission requests that licensees provide is
a clear description of transfers of stock or assets and mergers; planned changes in
organizational structure or personnel, and changes in personnel having control over licensed

activities. See IN 89-25 at 3, 4 and IN 89-25, Rev. 1, Attach. 1 at 1. Through the reporting

! Information Notice No. 89-25 was revised in December 1994 to clarify previous guidance
concerning information to be submitted to NRC prior to a change of ownership or control.
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requirements and site inspections, the NRC monitors potential ownership changes of licensees
or changes that will alter the management structure that controls the licensee’s activities.?

To that end, the Applicant has reported changes in corporate shareholders and the
management structure of the Licensee at various times to the NRC dating back to 1989. For
example, one particular reporting event informed the NRC of the imminent purchase of shares
by Cameco Corporation in 1998. See Accession No. 9805260014. After reviewing the
information submitted, the Staff determined that a license amendment was not required and
provided an explanation in a technical evaluation report. See Accession No. 9806120319. The
Applicant reported this information to the NRC in accordance with section 40.46. While some
standards regarding license amendments and new license applications are similar, the
Applicant is not required to list every transaction of ownership or control in an application to
amend the Part 40 license unless there is a specific requirement that it do so. With that said, if
the Petitioners are concerned that the Applicant has not complied with the reporting
requirements or identified its various owners, then the Petitioners remedy is to initiate
enforcement proceedings under section 2.206.

In addition to the above, all attachments provided by Petitioners in support of these new
arguments and Contention E should be disregarded because these fall outside the scope of the
original petition, and/or are irrelevant in this proceeding, and do not meet the rules on late-filed
or new or amended contentions. The following attachments appear to have been in the public
domain for years and have been previously available to the Petitioners: the press release dated

September 18, 1989; State of Nebraska, ex. Rel. v Beerman (No. 451-098)(District Court of

Lancaster County, Nebraska (1989); November 7, 1989 Letter from Applicant’s Counsel Mark

D. McGuire to NE Attorney General Robert M. Spire; June 19, 1989 Letter from Applicant’s

2 According to the Information Notice, licensees should provide the information to the appropriate
NRC regional office at least 90 days before the proposed transaction. See IN 89-25 at 3.
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President Thor Gjellsteen to Edward F. Hawkins, NRC Denver July 22, 1989 and August 11,
1989 letters from WNRC Counsel to NE Assistant Attorney General Steven J. Moeller; a
Memorandum dated November 3, 1989; March 16, 1994 letter from Stephen Collings President
of Ferret Exploration of Nebraska; October 14, 1996 Cameco Press Release; Notes of an April
5, 1988 meeting “State Briefing of RA & Staff’, and a Prospectus dated June 21, 1999. These
documents predate the Notice for Opportunity for a Hearing on the license amendment
application by at least 8 years.

Finally, Petitioners’ brief discussion that the “Crow Butte mine was a foreign owned and
controlled joint venture between W. Germany and S. Korea..” to further demonstrate
noncompliance and foreign, ownership, control and dominance is irrelevant in this license
amendment proceeding. Unless the Petitioners can demonstrate how this information relates to
applicable NRC rules and the license amendment application at issue, this information and
related arguments fall outside the scope of the original petition and these proceedings, and
should be ignored. Petitioners’ Brief at 51-53.

V. The request to apply Subpart G procedures is unsupported and should be rejected.

Petitioners arguments related to the new information discussed above as justification to
apply subpart G procedures in this licensing proceeding is insufficient to support application of
subpart G procedures. As the Staff has demonstrated, the information presented in support of
Contention E is not properly before the Board in accordance with sections 2.309(c) or
2.309(f)(2), and/or is irrelevant and falls outside the scope of the original petition. Additionally,
the Petitioners fail to demonstrate how foreign ownership, control and domination and the
information presented in connection with these arguments challenge the integrity of the
Applicant as it relates to this license amendment proceeding. Therefore, subpart G procedures
are not warranted in this license amendment proceeding.

In addition, the following documents and any related arguments should be ignored for

-8-



failing to meet requirements on late-filed or new or amended contentions and to challenge the
adequacy of the license amendment application currently before the Staff: Letter dated June 21,
1984 from Hoskins Western Sunderregger, Inc., and Excerpt from John Petersen letter dated
April 4 1989. These documents predate the Notice for Opportunity for Hearing on the
application to amend the license and appear to have been publicly available for some time. The
Petitioners’ statement that “[tlhe Whistleblower Letter contains conclusions very similar to the
assertions by the Petitioners in connection with the admitted contentions in this very case—
through no coincidence” neither challenges the technical information submitted in the current
application or is a sufficient reason to deviate from the procedural requirements under 10 C.F.R.
§ 2.1200 that Subpart L procedures be applied®.

In addition, Petitioners’ request to conduct discovery against the Staff to determine the
location of the Prehistoric Indian Camp is not permitted under subpart L. See 10 C.F.R. §§
2.1203 (d) and 2.336 (f). Further, the Staff is required to protect that information from disclosure
in accordance with the provisions under section 2.390 and the NHPA while performing its review
of the license amendment application. A request by the Applicant to withhold from public
disclosure the information related to the camp’s location was submitted in June 2007. Pursuant
to the authority under section 2.390, the Staff granted Applicant’s request because the

information was exempted from disclosure by federal and state laws.*

% As a matter of information, the Staff performed a search of ADAMS and located the
Commission’s response dated June 23, 1989, addressing various concerns regarding the Crow Butte site
raised by John Petersen to NRC Region IV. See ADAMS Accession No. ML080740162. Subsequent to
receipt of the information, the Staff resolved the issues to their satisfaction. Further evidence of the
Staff's review and decision regarding the Crow Butte site, of course, are contained in the Staff’s technical
and environmental review. Because Petitioners are unable to demonstrate how this information
contradicts the adequacy of the current license amendment application and the credibility of the Applicant
as it relates to information provided in the current license amendment proceeding, a subpart G
proceeding is not warranted.

* See Letter dated June 26, 2007 where NRC states “10 CFR Part 2.390 specifies that
information may be withheld from disclosure if those matters are specifically exempted from disclosure by
statute. The National Historic Preservation Act, Section 304, and Nebraska State Statute, Section 84-
(continued. . .)
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Regarding the request for discovery of the events related to the Applicant’s
communication with various tribes regarding the site, the requirements of the NHPA are not
applicable to license applicants and obligations to comply cannot be imputed to the Applicant.
The Commission has previously determined that the obligation to satisfy the consultation
requirements of the NHPA lies with the Staff. In the Matter of USEC, Inc. (American Centrifuge
Plant), CLI-06-9, 63 N.R.C. 443, 446 (2006)( any contractual provision that purports to shift
NHPA compliance from DOE to USEC cannot affect the NRC’s statutory obligation to comply
with the NHPA with respect to the licensing of the proposed action). Additionally, considering
the Staff is required to prepare and submit a hearing file containing all mandatory and initial
disclosures required under sections 2.336(b) and 2.1203, the discovery sought by the
Petitioners is unnecessary.® While inquiries regarding these events might be useful to the
Petitioners for some other purpose, the Staff’'s review and consultation obligations are the
events relevant for the purpose of determining compliance with the NHPA. Since Petitioners
cannot show why these procedures would not be sufficient in so far as the Staff’s activities are
concerned, their request for subpart G procedures should be rejected.

CONCLUSION

Petitioners fail to present any information in their original petition and in the May 23,
2008 filing to support admissibility of Contention E or to challenge the license amendment
application at issue. Further, arguments related to foreign ownership, control and dominance
are not applicable to this license amendment proceeding and should be ignored. Any new

information and arguments related thereto should also be ignored for failing to satisfy the

(. . .continued)
712.5, both require withholding of locations of historic structures or archaeological sites..." (ADAMS
Accession No. ML071700634).

® Additionally, the Staff has a duty to supplement the hearing file under section 2.1203(c) and
every 14 days under sections 2.336(d).
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requirements under sections 2.309(c) and f(2). As a result of the foregoing, Contention E and

the request to apply subpart G proceedings should be rejected.

Respectfully submitted,

IRA/

Andrea Z. Jones
Counsel for NRC Staff
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