June 26, 2008

Scott H. Strauss, Esq.

Spiegel & McDiarmid LLP IN RESPONSE REFER
1333 New Hampshire Avenue, NW TO FOIA-2008-002A
Washington D.C. 20036 (FOIA-2007-0313)

Dear Mr. Strauss:

On behalf of the Nuclear Regulatory Commission (NRC), | am writing in response to your letter
dated November 9, 2007, to Mr. Luis A. Reyes, in which you appealed Mr. Russell A. Nichols’
October 16, 2007, response to your Freedom of Information Act (FOIA) request. Mr. Nichols’
response granted your FOIA request in part and denied it in part.

Your appeal focused on the NRC'’s decision to withhold the “Vermont Yankee Management
Alternative Plan” (“VYMAP”) under FOIA exemption 4 (5 U.S.C. 552(b)(4)) and 10 C.F.R.

§ 9.17(a)(4) of the Commission’s regulations (“Exemption 4”). For the reasons discussed
below, | am granting your appeal in part and denying it in part. | have attached a redacted
version of the VYMAP. The NRC will continue to withhold portions of the VYMAP pursuant to
Exemption 4 and FOIA exemption 6 (5 U.S.C. 552(b)(6)) and 10 C.F.R. § 9.17(a)(6) of the
Commission’s regulations (“Exemption 6”). The delay in responding to your appeal is in part
attributable to discussions between the NRC staff and Entergy regarding which portions of the
VYMAP could be released and which portions contain confidential information that warrants
protection.

The NRC is withholding portions of the VYMAP under Exemption 6 because it contains
personnel information whose disclosure could constitute a clearly unwarranted invasion of
personal privacy. The VYMAP includes the names of individuals and what positions they would
fill in the event of a work stoppage. These individuals have a recognizable personal privacy
interest in protecting this personal information. See, e.g., U.S. Department of Justice v.
Reporters Committee for Freedom of the Press, 489 U.S. 749, 763 (1989). Your letter
identified a public interest in understanding how the plant will be run in the event of a strike. For
purposes of Exemption 6, | find that this public interest does not outweigh the individuals’ right
to privacy because the release of this personal information would not “directly reveal the
operations or activities of the federal government.” Id. at 775. Therefore, | have decided that
the NRC should withhold this information pursuant to Exemption 6.

Further, the NRC is withholding portions of the VYMAP pursuant to Exemption 4. Exemption 4
exempts trade secrets and commercial or financial information obtained from a person that are
privileged or confidential. The redacted portions of the VYMAP contain information that is

(1) commercial or financial, (2) obtained from a person and (3) privileged or confidential. See,
e.g., Private Fuels & Nat'l Parks and Conservation Ass’n v. Kleppe, 547 F. 2d 673, 679 (D.C.
Cir. 1976). Your appeal did not dispute that the information was commercial or financial or
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obtained from a person; your challenge was solely to the NRC’s determination that the
information was privileged or confidential. For the reasons discussed below, | find that the
redacted portions of the VYMAP are confidential.

The first step in determining whether to withhold information as confidential is to determine
whether the information was submitted voluntarily. Information submitted voluntarily is afforded
greater protection than information submitted involuntarily. Critical Mass Energy Project v.
NRC, 975 F. 2d 871 (D.C. Cir. 1992) (en banc). Information that is involuntarily submitted must
meet the higher standard for protection in National Parks & Conservation Ass’n v. Morton, 498
F.2d 765 (D.C. Cir. 1974). Because the redacted portions of the VYMAP meet the stricter
National Parks test, the NRC need not determine whether Entergy submitted the VYMAP
voluntarily.

The government may withhold involuntarily submitted confidential information if the information
is likely to: (1) impair the government’s future ability to obtain necessary information; (2) cause
substantial harm to the competitive position of the person from whom the information was
obtained; or (3) impair other government interests such as compliance, program efficiency and
effectiveness, and the fulfillment of the agency’s mandate. Private Fuel Storage, LLC
(Independent Spent Fuel Storage Installation), CLI-05-8, 61 NRC 129, 163-164 (“PFS”);

see also, Critical Mass, 975 F. 2d at 879. The redacted portions of the VYMAP are being
withheld under the second prong of this test because the release of this information is likely to
cause substantial harm to Entergy’s competitive position. To satisfy this prong there must be a
showing of (a) the existence of competition and (b) the likelihood of substantial competitive
injury. Id.

| have determined that disclosure of the redacted portions of the VYMAP would harm Entergy’s
competitive position with regard to other competitors in the field. We have been informed under
sworn statement that developing the VYMAP took Entergy hundreds of hours and required the
input of many high level managers. See the attached April 25, 2008 letter and affidavit from

Mr. Charles Thebaud, Jr. to Russell A. Nichols. Further, the information contained in the
VYMAP is not publicly available and is kept in strict confidence by Entergy. If this information
were publicly released, Entergy’s competitors would gain the advantage of being able to
examine and copy relevant portions of the VYMAP without having to invest the same time and
money in developing a similar plan.

In addition, | have determined that disclosing the redacted portions of the VYMAP could harm
Entergy’s competitive position with regard to union negotiations. Releasing the redacted
portions of the VYMAP would provide the union an unfair competitive advantage during
collective bargaining negotiations. Specifically, disclosing the redacted portions of the VYMAP
would grant the union access to specific information regarding Entergy’s assumptions regarding
staff coverage during any work stoppage, the amount of economic pressure a work stoppage
would place on Entergy, and Entergy’s plans for maintaining minimum staffing requirements in
each department. In the event of a possible work stoppage, the union could use this
information to determine how best to damage Entergy’s economic position and to develop a
more effective strike plan. For example, the VYMAP includes assumptions regarding how
much notice Entergy would have before any work stoppage and how Entergy will ensure the
delivery and availability of necessary goods and services. This information could allow the
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union to modify their strike plans to disrupt Entergy’s timing assumptions or interfere with the
delivery of necessary goods and services. Access to this information would provide the union
with an unfair economic position during any negotiations or potential work stoppage.

Finally, in your appeal you argue that even if the information is found to be confidential, that on
balance the NRC should release the VYMAP because the public’s right to review the plan
outweighs Entergy’s interest in protecting their competitive position. While there may be some
public interest in understanding how the plant will be run in the event of a strike, my
independent review of the redacted material leads me to conclude that Entergy’s competitive
interests outweighs this identified interest and there is not an overriding public policy interest
favoring disclosure in this case.

Based on the above, certain portions of the VYMAP will continue to be withheld under
Exemptions 4 and 6. This is a final agency decision. As set forth in the FOIA (5 U.S.C.
552(a)(4)(B)), judicial review of this decision is available in a district court of the United States in
the district in which you reside or have your principal place of business or in the District of
Columbia.

Sincerely,

/RA Bruce S. Mallett/

Bruce S. Mallett
Deputy Executive Director for Reactor
and Preparedness Programs
Office of the Executive Director for Operations

Enclosures:
1. April 25, 2008, Ltr from Mr. Thebaud
to Mr. Nichols

2. Redacted Vermont Yankee Management
Alternative Plan
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