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PETITIONERS’ ANSWER TO NRC STAFF’S NOTICE OF APPEAL AND BRIEF AND
OPPOSITION TO INTERLOCUTORY REVIEW BY THE COMMISSION

Petitioners' hereby respectfully submit this Answer to NRC StafPs Notice of Appeal and Brief
and Opposition to Interlocutory Review by the Commission, pursuant to 10 CFR Sections

2.311(a), 2.341(b)(3), and 2.341(c)2).

]NTRODiJCTION |
On April 29, 2008, by Written‘Memorandum and Ordel_“ (“Memorandum”); the Atomié
Safety and Licensing Board (“Board”), granted standing to Petitidnérs Debra Whlte Plume, Owe
Aku, and Wéstem Nebra/sk‘a’ Resources Council (“WNRC”), and Petitiohers’ requesi for a
(hearmg on Contentlons A-C [LBP-08-06] The Nuclear Regu]atory Commission (“NRC”) Staff

ﬁled a Notlce of Appeal and accompanymg Brief (“Brief”), seeking mterlocutory review by the

!By email dated May 19, 2008, Bruce Ellison, Attorney. for Petitioners Owe Aku and
Debra White Plume, approved of this Memorandum and authorized the undersigned sign iton
‘his behalf and to file it on behalf of his clients as well as Western Nebraska Resources Counc1l
represented by the’ unders1gned
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Commission, pursuant to 10 CFR §§2.311(a) and (c). Alternatively, the NRC Staff seeks
interlocutory review pursuant to 10 CFR §§2.341 (.f)'(2)~ma'ki‘ng:, the extreme allegation that in the
Board’s well-reasoned, 130 page Memorandum, replete with citations-and supplort', the Board
comn;itted"‘efrors ‘which “wiu have a per\;asive and unusual effect on the proceeding.” Briéf at
5-6. For the reasons discussed heréig it would be inappropriate for»-tﬁe Commission to éccept
, reﬁt_aw-and, in any case, if the Commiésion were to overturn ﬂle Board’s rulings, éuch action by
' \

the Commission would itself be subject to being set aside as arbitrary, capricious,.an abuse of

discretion and not in accordance with law.

- STANDARDS FOR REVIEW

The NRC Staff Brief omits any discussion of the standards of review.‘ The proper
standard for review is found in Section 706 of the Administrative Procedure Act, which provides
that the agency action, in this case, the Board’s rulings, may be set aside if found to be
“arbiti'ary; capriéious, ah Qbuse of discretion, or otherwise not in acc;)rdance with law.” 5
USC Section 706(2) (emphasis added). |

Further, the Commission has expressed its “ggnefal v _uﬁwillingn%ass to | engage m

_ ‘pieoemeal'intex;ference in ongoing Licensing Board proceedings’.” Exelon'Generat;’;)h Co.; LLC
(Early Site Permit fc.)r'-the' Clinton léSP Site), CLI-04-31, 60 NRC 461, ;‘.66 (2004) [quoting, Duke

- Cogema Stone & Webster (Savahnah: River Mixed Oxide Fuel Fabrication Fégility),. CLI-02-7,
55 NRC 205, 213 (2002)]. This s especially the case when the Cormission itself is comprised
of only four out -of the five Commissiopers du;a to ,the‘ vacancy :ie’ﬂ by the passing of

- Commissioner McGaffigan last September.



ARGUMENT
A. Inte‘rlocﬁtory Review Is Not Aj)propﬁate..

There.is good reason why the Commission has ;expressed its “general unwillingness to
engage in ‘piecemealtinterfefence in-ongoing Licensiﬂg ‘Board proceedings’. Eeron'ngneration'
Co., LLC at 466. The Commission has also ndted the h1gh bar whichexis'ts for interlocutory
appeals, requiﬁng- the interlocutory ‘petitioner to demonstréte that the Board’s ruling at issue
either “threaténS-the party ‘a'dversely affected by it with immediate and serious irreparable impact
whlch, asa practlcal matter, could not be alleviated through a petition for review of the pres1d1ng -
ofﬁcer s final decmlon or...affects the basic structure of the proceedmg in a pervasive or unusual
mm¢r. 10 CFR §2.341(H(2)()-(ii). The NRC Staff has.not alleged such immediate and
serious irreparable impact would occur if the interlocutory appeal is denied and, accordingly, it is
appropriate for NRC Staff to make its appeals after the Board’s final decision.

Fuﬁher, the NRC Staff has only alleged “the Board’s errors will have a pervasive and
m.lusual‘ effed on the proceeding.” Brief at 5,-6;' On its face, the NRC Staff has failed to plead

the requisite which is. that the Boérd’s error will “affect the basic stnicture of the proceediné ina |
| pervasive or iunusua»l manner.” .10._ CFR Section 2.341(t)(2). Accordingly, the NRC Staff’s

alternative interlocutory pétition under Section 2.341(f)(2) should be denied as facially defective.

B. Even if the Commission Reviewed the Board, Reversal is Inappropriate
" Contrary to the NRC Staff’s assertions, the unanimous decision of the Board was
contained in a well-reasoned and .articulated, factua.lly and authoritatively based, 130 page

Memeorandum. - It was authored by an experienced panel of Nuclear Regulatory Commission



judges (arguably the. most experienced in the field of ISL uranium mining and including the -
NRC’s Chief Administrative Judge) who took' additional timé-. to,:..vfully explore, analyze and
determine the issues of standing and contentions under existing precedent and applicable law.
Citing the NDEQ report (EXhibit B), the Board-noted the NDEQ found Applicant submitted to
the regulatory agency, conclusions and informati()n-which ‘we/re “tmsnpported and misleading.”.
The Board noted the NDEQ’_noted available data and research ignored by Applicant which
pertains to fractures and fnults in the geology of ;the proposed new mine site, with the .pbtential
for intermixing and contéminat_ion of aquifers utilized by Pétitioners, ;togethet with"tho danger to
.existing domesﬁc water users by its operation, all as cbntended by Petitioners. 'fhe Board also ' |
noted the NDEQ found. the Apphcant’s mformat]on as to hydrauhc conductivity and‘
communication among the aquers and the White Rlver to be msufﬁc1ent and conclusions about
lack of containment and lack of potential conductivity due to fractures and .faults in the project
- area to be contrary to existing: geological and-hydrological data. In shonL the State agency
“ charged with ensurmg protection of surfaceé and subsurface water supphes from potential |
contamination by the proposed new mine site fmmd the same concerns as were being raised by
Petitioners. See, Memorandum and Order, p. 16-18.

The Board found that Contention E was not outside the scope of thé instant pfocéedingé
since the Petitioners’ concems related to the foreign ownership of CBR “are‘potentially material
to the safety and environmental -requirements of 10 CFR Part 40.” Momorandum and Ordor, P
119. However, the Board was cognizant?of what may be confusing language in the definition of
a ;‘Corporation7’ in 10 CFR §40.4. Ibid, pp. 119-120. See, also, pp. 120-122. It therefore

instructed the Parties to further brief the issue and scheduled argument thereon at a hearing to be



/

held July 23, 2008.

| Additionally, this pending contention is potentially a dispositive issue, pertaining to the
legality of the foreign corporation Canieco, Inc., fo even hold an Nf{C lieense through its wholly-
owned subsidiary, to extract, process, and eXport uranium: from within the United States, and
therefore, the legality of the NRC to approve an amendment under the license. In addition, since
the standing of WNRC is not challenged by the NRC Staff and such Party also raises
Contentions A-C and E, the proceedings would continue regarding the rmsed _Contentions

regardless of the appellate relief sought by the NRC Staff regérding the standing of Petitioners

.White Piume and Owe Aku.

The Petitioners respectfully urge the Commission to exercise its discretion and deny this

‘appeal as premature and inappropriate because the NRC Staff has failed to allege that anything in

the Board’s decision was arbitrary, capricious, an abuse of discretion or otherwise not in

accordance with law. .

C. The Board’s Decision Regarding Standing Of Petitioners’ White Plume, Owe Aku,
Together With Contentions A-C Were Not Arbitrary or Capricious, An Abuse Of
. Discretion, Or. Other'wise Not In Accordance With Law.
1. The Standing of Petmoners White Plume and Owe Aku
Is Supported By The Record And Authonty ‘

NRC Staﬂ' seek to appeal the Board’s finding that Debra White Plume and Owe Aku, the

organization of which she is the 'Executlve Director, have standing to raise and present ev1dence

.supportmg their contentions at a heanng The NRC Staff contend this high]y experienced

Board used ﬁmpemusswly broad construction of “‘plausible chain of causation’,” to find these



Parties have standing. Brief, pp..6-7. However, there is nothing impermissible about it. The
Board simply interpreted applicable precedent and applied it within its-discretion. Such 'is pot
reversible error. The NRC Staff thén proceeds‘to re-argue the merits when the proper standard is
to discern whether there has been an abuse of discretion by the Board — there has not been.

‘Specifically, the NRC Staff ﬁge standards for ‘standing and the admissibility of
contentions so- onerous as to be violative of ‘the due process clause and, if adopted by the
Board (or by the Commission m a review of the Board’s .decision), would constitute an abuse of
discreﬁon reve;sible un"der Section 706(2) of the Administrative Procedure Act. |

I_\IRC' Staff dxsagree with the conclusions reached by the Board granting standing and a
hearing on contentions. This does not make such conclusiéns reversible error.

The Board noted the relgvahcy and similarity of cbncerns put forth by Petitioners and the
NDEQ regarding the potential intermixing of the aqﬁifer to be mined at the new site with
aqu\ifers used by Petitioners for their domestic water suppﬁes,,with the resﬁlﬁng potential for
cohtamination and tllerefbre dégradation or harm thereto. Memdrahdum, p. 18, 94-96. As the
Board fopnd, Petitioner White Plume has standing to raise concerns regarding the potential
contamination of the Arikaree aqu{fer which flows generally north ﬁ'om the proposed mme site
afea.. CQntrary to NRC Staff’s assc:rtions; due to fracture or solution permeability and the
existence of a major fault within the proposed mining area; there is plausible evidence of the

hydrological connéctionib’etwe,en the Brule aquifer proposed to be mined, and the Chadron

-2 It should be noted that the NRC Staff, which also filed a Notice of Appeal and Brief in this

matter, does nqtch'alléngé the granting of standing to the organization WNRC. See, NRC Staff’s Notice
of Appeal of LBP-08-06, Licensing Board’s Order of April 29, 2008 and Accompanying Brief.



Group and High Plains aquifer, which contains the Arikaree Group in the area. Memorandum, p.

41:42 (citing, USGS Ground Water Atlas of the United States; Kansas, Missouri and. Nebraska:

HA 730-D). While it may take years for any contamination to reach her family’s well in the
Arikaree, ,théBoard found that futl;re potential harm from.aquifer contamination was sufficient
to grant standmg Memorandum; p- 37, 54-55. Similar standing for Owe Aku was found to exist
not 'o'n]y' due to White Plurﬁe’s interest, but also the close _proximity of the residence of Owe Aku
mémber David' House, who psés a well in the Brule aquifer proposed to be mined.
.Memorandum, p. 47. The Board 'al.so“ found— ‘White Plume has standing since her family fishes in
' the White Rivef, which flows through the /propdsed nﬁne site area and then north onto the Pine
B Ri&ge IndianReservation where Petitioner and her family residé and farm. Memdrandum, pQ 54-
55. There was simply né abuse of discretion in making such determinations. - ;

2. Contentions A and B. | |

Aside from the NRC Staff’s dislike for the consolidation and therefore re-forming of the |
language of the respecﬁve Peﬁﬁoner’s anténﬁons Aand B [Bﬁef, p- 21-22], it argues that the .‘
| Contentions related to aquifer intermixing, potential contamination of water gdméeé, with
resulting potential impacts on public heélth and safety, are “inadmiSSible"’} in these -proceedirigs |
[Brief, p. 12]. Wantmg the Commission to ignore the revelations and questions quund in the
NDEQ report (Exhibit B), as well as the Board’s finding o’f_'.the similarity of concerns and
questions between the report and Petitioners’ Contentidns'A and B, the NRC complains that
Exhibit B was nof properly rejected by the Board 'sihce it was. hof “rélevant” and ‘.".untimely.” |

3 The Board further found that Exhibit B provided “more than sufficient information to show

 that the parties are in genuine dispute over material issues,” and constituted expert evidence consistent
with Petitioners’ standing and the issues raised by contentions A and B. Memorandum, p. 97.
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.Ibid-, rp. 14-17. | The Board found._that the late disclosure was excused by it being unavailab/le to
Petitioners until the night before the hearing and therefore admissible undefl() CFR "‘§2;3d§(ﬁ(2)
or alternatively 10 CFR §2.309(c). Memorandum, p 13-14. DPetitioners further respectfully
submit that NRC Staf’f cannot claim surprise over the NDEQ report since a copy was expressly
yde_sign,ated to Stephen Cohen of the NRC Staff. See, Exhibit B, p. 19. Again, thefe was no
abuse of discretion by the BOmd in making this deferrxiinaﬁon. |

Citing the NDEQ  report to CBR, the Board noted that Petitioners have the “same”
concerns as the NDEQ regarding the hydraulic couduetivity and communicatioﬁ‘amoug aquifers
and the White River of the aquifer CBR) seeks to mine. These include the hydraulic conductivity
and -cemmunieetion emong aquifers and the White,Rivef. As such and _in due tb-its failure {o
consider existing hydrological and geological data contrary to CBR’s conclusions of no impact,
the Board foun(i the NDEQ report (Exhibit B) went “well beyond mere requests for additional
’ informatiou” [Ibid], as Applicant and the NRC Staff contend. |

For example, although Applicaut claims that confining | zones above and below the
uquifer sought to be mine “clearly demonstrates the lateral eontinuity of the overlying and
underlying confining iones on both regional aud local scales”, and the NRC Staff has accepted
and relied on that statemeut, the NDEQ concluded that such statements were “unsupported and
misleading,” there was s1gmﬁcant eVid'ence to suggest ﬂxxe‘ contrary, in both previous gee'lo’gicel'
| and hydrologlca.l studies, but also Apphcant’s own reports. Regardmg permeability, the NDEQ
report noted the 1mpropr1ety of concluding the to-be-mined aquer was conﬁned by the over and
under strata due to ﬁ:acttmng or strata in the area, together with the “w1dely dispersed or

intermittent channel sandstones” in her_etofore uncharacterized pathways.‘ Ibid, p. 20 (Exhib. B,



p. 8). See, Memorandum, Pp- 65-69. The NDEQ pointed out that CBR’s own data showed that
the water bearing zone within the aquifer to be mined “is likely dissected, and is in
* communication with the White River.” Ibid, p- 21 (Exhib. B, p. 14). See, Memorandum, p. 68. |
And by way of 5 ﬁnal example, the NDEQ noted Applicant’s claim that there is no domestic
water usage in the immediate proposed new mine site,* “at vleg.xst- one well is ﬁsed for domestic
purposes and number of wells'are used for agriculturalipurposes.”S ;fbid (Exhib. B, p.. 16). The
Board thus properly rejected the Applicant’s conter’rtioné that notlring in Exhibit B raised real
questions about CBR’s ciajm» that 'rlre Basal Chadron is hYdraillically:,separaied'irom the Brule
aquifér or shdw_s any distinct new harm or threat apart from those beéng caused by the exisﬁrrg
CBR nrine., Ibid, p. 2 (other citations omitted);- The -Petitioners -respectﬁrlly submit that the
Commission should not accept the NRC Staff’s appeal of the admissibility of Confentioﬁs'A &

B. |

3. Corltention C.
- The NRC. Staff argues that Corltention C, regarding failures to reason_é.bly consuit' with
“local Indian tribal elders and leaders regardilrg a “prehistoric” Indian camp noted in the
Application as near, but not within the proposed— mine-ﬁight-, is not a&missible before ﬂre
Licensing Board. The Board found that the consultation rgquirements of the National 'Historir:’ _‘
Preservation Act ‘(NHPA) appeared to requ'i_re more than performed by Applicant regarding such
: cbnsultation and that th@reforé Contention C was admissible. Memorandum, p. 107-110,

Petitioners also note that under Executive Order No. 13175, .Consultatibn and Coordination With

* CBR Technical Report (TR) 2.2.3



Indian:;’[‘»ribal Govémments 65 Fed. Reg. 67249, 2000 WL -175460 (Nov. 06,.2000), the NRC
“shall respect Indian tribal self-government and sovereignty, honor tribal treaty and other rights,
and strive to meet the resbonsibilities that arise from the unique legal relationship ‘t\)etween the
Federal Government and Indian tribal goVemments.i’ Asa resiﬂt, the NRC Staff’s interpretation
must be rejected and the Board’s determination must be upheld as-being in accordance with
.applicable law.
CONCLUSION
For all the foregoing reasons, the Commission should refuse to consider the iﬁterlocuté'ry

appeal or reverse the standing and contention findings of the Board.

Dated this 19th day of May, 2008.

- Respectfully submitted,

s/ - .

- BRUCE ELLISON ' " . DAVID FRANKEL
P.O. Box 2508 , v - PO Box 3014 .
Rapid City, S.D. 57709 , Pine Ridge, SD 57770
605-348-9458 - 308-430-8160 .
bellidlaw@aol.com | - Arm.legal@gmail.com
Attorney for Debra White Plume ~ Attorney for WNRC

And Owe Aku : '

3 Applicant admitted in its Envxronmental Assessment (ER) that “[t}wo residences are supplied
" by-wells completed in the Brule Formation” within the proposed new mine area and there is likely to be
an impact on the nearby city of Crawford’s water supply. Memorandum, p 79 (citing ER 3.4.1).
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