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JOINT SUBMITTAL REGARDING
SINGLE ISSUE CONTENTIONS

Introduction

In its April 4 Memorandum, the Advisory Pre-License Application Presiding Officer
Board (Board) requested input from potential parties on the format of contentions challenging
the U.S. Department of Energy’s License Application (LA) for a high-level waste repository at
Yucca Mountain. In that Memorandum, the Board stated its preference that challenges to the LA
be framed as “single issue” contentions. Potential parties submitted their comments to the Board
on this and other issues." Although the potential parties generally agreed that challenges should
be framed as “single issue” contentions, no clear or consensus definition was proposed.

This issue was discussed further by the Board and the participants at the May 14, 2008
case management conference in Las Vegas, Nevada. At the conclusion of that conference, the
participants agreed to make an effort to reach a consensus on this issue and to submit it to the

Board by May 28, 2008. The May 14 conference participants’ response is presented below.

! See e.g., Response of Lincoln County, Nevada to Memorandum of Advisory PAPO Board Dated April 4, 2008
Requesting Input From Parties On Format of Contentions (Apr. 28, 2008).
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The purpose of submitting single issue contentions is to narrow and focus the contentions
to the greatest extent reasonable. The participants agree that all potential parties filing
contentions should make a good faith effort to focus their contentions on discrete issues, to make
the proceeding as efficient as possible, recognizing that this will result in some duplication in
drafting. No single definition can capture all circumstances, nor is there likely to be one
definition that all the parties can agree upon in every circumstance. Accordingly, instead of
offering a single definition, the participants offer the following indicia of a single issue
contention (followed by illustrative examples), that should be applied in drafting contentions and
in any subsequent Licensing Board rulings on the admissibility of contentions. All participants
agreed to recommend the adoption of the first two indicia listed below, but were not able to agree
on the third. All participants also agree that, absent a clear and repeated failure in a Petition to
adhere to the suggestions contained in this Joint Submittal, Licensing Boards ought not consider
sanctioning a potential party.

This joint submission is intended only to provide guidance for drafting and responding to
contentions at the admissibility stage, and is not intended to influence other administrative or
procedural matters at other stages of the proceeding. For example, nothing herein should be
construed to limit a party's right to utilize witness panels during the evidentiary proceeding. The
participants further agree that deviations from the principles and examples contained in this
submission may be appropriate in limited circumstances, and nothing in this submission is
intended to prevent any Petitioner from so arguing with respect to any proposed contention.

Indicia of A Single Issue Contention

Contentions raising purely legal issues are easier to parse into single issue contentions
and the potential parties should do so to the maximum extent possible. Accordingly, the

following indicia focus on contentions that would raise factual, or mixed legal and factual issues:



1. A contention that identifies a single alleged error or omission that the Petitioner
believes independently demonstrates that DOE has failed to meet one or more
closely related regulatory requirements is a single issue contention.

A contention can allege that more than one regulatory requirement is violated and still
remain a single issue contention if it identifies only a single factual (or legal) rationale and the
regulatory requirements are closely related.

2. The alleged violation is of a single statute.

A contention that identifies a single set of facts, but alleges violations of more than one
statute (e.g., AEA, NWPA or NEPA), would not be considered a single issue contention. A
contention that identifies a single set of facts, but alleges violations of more than one closely
related section of a single statute would still be considered a single issue contention.

3. A contention that isolates a discrete set of facts that could be addressed at a
hearing by a single expert, within a single technical discipline, is a single issue
contention.’

If more than one technical discipline is needed to support the contention, then the

contention is not likely to be a single issue contention. Similarly, needing more than one expert

suggests that a potential party is raising issues in more than one technical discipline. However,

2 Indicator 3 is endorsed by DOE, the NRC Staff, and NEI. The other participants (Nevada, Nye, Eureka,
Lincoln, Clark, Mineral, Lander, Esmeralda, Churchill and California) recommend that Indicator 3 not be
adopted. Counsel for Nevada states as follows: Indicator three, considered along with the accompanying
discussion, indicates that if more than one technical discipline or expert is needed to support a contention, then
the contention is not likely to be a single issue contention. However, because many aspects of the Yucca
Mountain safety and NEPA evaluations are interdisciplinary, calling upon experts from different fields, and
because contentions must address these interdisciplinary evaluations, it is likely that a Petitioner will often
need to use more than one technical discipline or expert to support a contention. Therefore, contentions using
more than one technical discipline or expert may well be the rule, rather than the exception, no matter how
specifically and concretely they are drafted, and suggesting that this kind of contention should be avoided
blinks at reality and imposes an unnecessary burden. A contention that satisfies indicia one or two should be a
single issue contention, regardless of how many disciplines or experts may be involved.

In response, DOE notes that it is essential that contentions be as narrowly focused as possible, and that by
eliminating an indicator of a single issue contention that causes Petitioners to focus on limiting the number of
technical disciplines addressed in a contention to the maximum extent possible, Petitioners will have carte
blanche to submit broad-based contentions spanning multiple disciplines -- defeating the purpose of the
Advisory Board's request.



the participants agree that a Petitioner should not be precluded from alleging, in a separate
contention, that the cumulative impact of errors or omissions set forth in other contentions, taken
together, demonstrates a violation of regulatory requirements, whether or not the other
contentions are considered material by themselves.

Examples of Single Issue Contentions

In its response to the Board’s April 4 Memorandum, Lincoln County offered three
NEPA-based contentions as examples for the participants to consider in their deliberations about
the definition of a “single issue” contention. We use those examples, paraphrased here, to
demonstrate how the indicia above should be applied.

Example 1: A contention asserting that a DOE EIS fails to adequately assess and disclose three
potential alternatives to a proposed action.

Without knowing more, this contention likely should be submitted as three separate
contentions, because different experts might be offered for why each alternative should have
been considered, or at what level of detail it should have been discussed.

Example 2: A contention asserting that a DOE EIS fails to adequately assess and disclose five
socio-economic impacts (i.e., schools, employment, inflation, housing, and crime).

This contention should be submitted as five separate contentions because each of the
alleged five impacts alleges a different set of supporting facts.

Example 3: A contention asserting that a DOE EIS fails adequately to assess and disclose
impacts to groundwater, and identifies five separate hydrogeological phenomena and three
separate chemical phenomena.

This contention should be submitted as either two or eight separate contentions. If, for
example, the five hydrogeological phenomena are closely related and likely to be resolvable by a
single expert (and the same is true for the chemical phenomena), then submitting two contentions

is reasonable, even though the contention alleges different hydrogeological or chemical “facts.”
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However, if the phenomena are truly “separate,” as stated in the example contention, and it is

likely that separate experts or technical disciplines would be required to resolve the issues at

hearing if the contention is admitted, then eight contentions would be warranted.’
Respectfully submitted,

Signed (electronically) by Donald J. Silverman
Donald J. Silverman

Thomas A. Schmutz

Thomas C. Poindexter

Paul J. Zaffuts

Alex S. Polonsky

Lewis M. Csedrik

Counsel for the U.S. Department of Energy
Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, NW
Washington, D.C. 20004

Mary B. Neumayr

Martha S. Crosland

George W. Hellstrom

Nicholas P. DiNunzio

U.S. Department of Energy
Office of General Counsel

1000 Independence Avenue, SW
Washington, DC 20585

Dated in Washington, D.C.
this 28th of May, 2008

3 For the reasons identified in note 2, supra, the State of Nevada et al. do not agree that the proposed resolution

of example no. 3 as stated in the text necessarily will be appropriate.
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