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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION TMAR 1 7 1971

BEFORE THE COMMISSION

In the Matter of

U.S. NUCLEAR INC.

(Export of Special Nuclear
Material to the Republic of
South Africa)

))
)
)
)
)
)

License No. XSNM-690,
Amendment 2

TECTIVE ORDER
OGATORIES . -
ED

NRC STAFF MOTION FOR PRO
THAT ANSWERS TO INTERR

ARE NOT REQUIR

1. The NRC Staff is in receipt of 74 interrogatories served upon it

and five other federal departments and agencies by Conqressman Diggs,

et. al. ("Petitioners") on 4 March 1977. For the reasons set forth

below, the Staff requests that the Commission issue an order that answers

to the interrogatories are not required at the present time. 1/

2. By petition dated 2 July 1976, petitioners requested that they be

qranted leave to intervene and that a hearing be held in the above

captioned matter. The NRC Staff, by Answer dated 23 July 1976, offered

its view that petitioners lacked standing to invoke'a statutory hearing

right under the Atomic Energy Act of 1954, as amended. This petition is

still pending before the Commission.

I/ Applicant U.S. Nuclear filed a "Motion to the Commission for Rulinq
on its Obliqation to Reply to Petitioners' Interrogatories" on
9 March 1977. The instant Staff motion serves, in effect, as a
response by the Staff to this motion.
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3. Neither the Atomic Energy Act of 1954, nor the Administrative Procedure

Act grants any statutory right to compel discovery by written inter-

rogatories. The only Commission regulations which grant such a right

are sections 2.720(h)(2)(ii) and 2.740b of 10 CFR Part 2, "Rules of

Practice." Both regulations by their terms grant the right to discovery

by written interrogatories or otherwise, only to parties to licensinq

proceedings conducted under 10 CFR Part 2, subpart G. See BPI v. AEC,

502 F.2d 424 (D.C. Cir. 1974); Wisconsin Electric Power Co. et al.

(Koshkonong Nuclear Plant, Units 1 and 2), CLI-74-45, 8 AEC 928 (1974).

Petitioners are not presently parties in any such licensing proceeding.

4. Further, even if a proceeding under 10 CFR Part 2, subpart G had

been initiated, interrogatories can only be served by parties on other

parties.

5. Petitioners have chosen to seek answers to written questions by

use of the Commission's compulsory process, and the Staff has limited

its response to the issue of the use of the Commission's compulsory

process in the present circumstances. The Commission's rules do not

grant different discovery rights to petitioners or parties who are

members of Congress.

6. Even if, following consideration of the petitioners 2 July 1976

petition for intervention and hearing, some form of public proceedinq

in this licensing matter were directed by the Commission, whether, and
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if so, to what extent discovery would be allowed must await the Commission

decision on the petition. In the event that some form of interrogatories

is permitted, the present interrogatories could be resubmitted, or the

Conmmission could choose to have the questions addressed in some other

fashion to the extent appropriate.

Respectfully submitted,

Martin G. Malsch
Counsel for NRC Staff

Dated.at Bethesda, Maryland
this 17th day of March, 1977.
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF MOTION FOR PROTECTIVE ORDER
THAT ANSWERS TO INTERROGATORIES ARE NOT REQUIRED" in the above-captioned
proceeding have been served on the following by deposit in the United
States mail, first class or air mail, or, as indicated by an asterisk,
through deposit in the Nuclear Regulatory Commission's internal mail
system, this 17th day of March, 1977.

0. S. Hiestand, Jr., Esq.
James A. Williamson, Jr., Esq.
Morgan, Lewis & Bockius
1800 M Street, N.W.
Washington, D.C. 20036

T. Michael Peay, Esq.
William F. Ware, Esq.
Lawyers' Committee for Civil

Rights Under Law
733 - 15th Street, N.W.
Washington, D.C. 20005

Goler Teal Butcher, Esq.
1156 - 15th Street, N.W.
Washington, D.C. 20005

Ronald J. Bettauer, Esq.
Deputy Assistant Legal Advisor
Department of State
Washington, D.C. 20520

Irwin Goldbloom, Esq.
Civil Division
U.S. Department of Justice
Washington, D.C. 20530

Mr. George Springsteen
Executive Secretary
Department of State
Washington, D.C. 20520

Office of the Director
Arms Control and Disarmament

Agency
Department of State
Washington, D.C. 20520

Mr. Robert Fri
Administrator
U.S. Energy Research and Development

Administration
Washington, D.C. 20545
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The Honorable Juanita Kreps
Secretary Department of Commerce
Department of Commerce
Washington, D.C. 20230

Ms. Patsy Mink
Assistant Secretary of

State (OES)
Department of State
Washington, D.C. 20520

The Honorable Harold Brown
Secretary
Department of Defense
Washington, D.C. 20301

Peter L. Strauss, Esq.
General Counsel
Nuclear Regulatory Commission
Washington, D.C. 20555

Docketing and Service Section
Office of the Secretary
Nuclear Regulatory Commission
Washington, D.C. 20555
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Martin G. Malsch,
Counsel for NRC Staff


