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Before the
United. States

4.s NUCLEAR REGULATORY COMMISSION
Washington, D.C. 20555

In The Matter of )

U. S. NUCLEAR, INC. License No.
) •XSNM-690, Amendment 2

(Export of Special Nuclear )
Materials to The Republic )
of South Africa) )

REPLY OF CONGRESSMAN CHARLES
COLES DIGGS, JR., ET AL. TO
ANSWERS AND RESPONSE

The Answers respectively submitted by the NRC staff and U. S.

Nuclear and the Response of the Department of State to the July 26, 1976

letter from the Commission have asserted that Petitioners are not en-

titled to a hearing under §189 of the Atomic Energy Act of 1954, as

amended (hereinafter the "Act"). Thb Answers and Response further

assert that Petitioners lack standing to intervene in this licensing pro-

ceeding.

I. Petitioners Have A Statutory Right To A Meaningful Hearing

The NRC staff, the Department of State and U. S. Nuclear con-

test Petitioners' assertion that they are entitled to receive a full, open

and fair adjudicatory hearing in connection with this licensing proceeding.

The NRC Staff and U. S. Nuclear assert that, at most, Petitioners K'



should be granted a legislative-type hearing, as accorded in the Edlow

case.- The Department of State maintains that Petitioners should not

even be accorded a legislative-type hearing pending "the communication

of the Executive Branch position on issuance of the proposed license."

(Department Response at 2, 14).

The Department's position to Petitioners' right to a hearing

need not long detain us, for there is no question that Petitioners seek a

hearing only after the Executive Branch has formulated and presented to

the Commission, in accordance with the terms of Executive Order 11902,

a coordinated view on whether the proposed export would be inimical to

the common defense and security.

Furthermore, the NRC staff and U. S. Nuclear positions as to

Petitioners' right to a hearing reflect a distorted and strained reading of

the plain terms of §189(a) that,

... the Commission shall grant a hearing
upon the request of any person whose in-
terest may be affected by the proceeding,
and shall admit any such person as a
party to such proceeding.

Neither the NRC staff's Answer nor U. S. Nuclear's Answer

offers any legislative history or canon of statutory construction in support

of their unduly narrow reading of the § 189 right to a hearing. Petitioners

*/ Opinion of the Commissioners, In the Matter of the Application of Edlow

International Co. as Agent for the Government of India, to Export Special
Nuclear Material, 7 May 1976.
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contend that a restrictive reading of §189 is not only inconsistent with con-

gressional intent, but is also inconsistent with the trend which the United

States Supreme Court noted with approval in Association of Data Processing

Service Organizations v. Camp, 397 U. S. 150 (1970) "toward enlargement of

the class of people who may protest administrative action. The .hole drive

for enlarging the category of aggrieved "persons" is symptomatic of that

trend." (397 U. S. at 153).

H. Petitioners Have Standing to Intervene

Section 189(a) on its face makes clear that all that need be demon-

strated in order to intervene as a party in a licensing proceeding is that

the intervenor -have an interest that may be affected by the proceeding.

Long Island Lighting Co., at 638. Assuming, for the sake of argument

only, that the "injury in fact" and "zone of interests" judicial tests of

standing- are an adequate, proper and congressionally-intended measure

of the term "interest", as used in §189(a), Petitioners contend that they

have satisfied those tests.

*/ Opinion of the Atomic Safety and Licensing Board, In The Matter of Long

Island Lighting Co.., 2 Nuclear Regulatory Issuances 631 (October 2, 1975).

* */ The "injury in fact" and "zone of interests" tests were first enunciated

in Association of Data Processing Service Organizations v. Camp, 397 U. S.
150 (1970). However, there is authority for the view that the more restric-
tive judicial tests for standing are not necessarily determinative of a right
to intervene in administrative agency proceedings. For example, then
Judge Burger writing for the court in National Motor Freight Traffic Assn. v.
United States, 205 F. Supp. 592 (D.D.C.), alt'd, .711 U. S. 223 (196Z3, rehearing
denied and opinion clarified, 372 U. S. 246 (19-63), held that standing to sue is not
to be equated to participation in an administrative proceeding. 205 F. Supp. at
593. The court further stated that "access to administrative agency proceed-
ings rests on a different basis from standing to sue in ... court." Id. While it is
true that judicial standing precedents have been used by administrýiive agency proce(
appears to be no legal or public policy basis for ironclad application of such
precedents to administrative proceedings.



A. Petitioners Have Been Injured In Fact
and The Interests Which They Assert
Are Within the Zone of Interests Pro-
tected and Regulated By the Act.

In enacting the Atomic Energy Act, Congress provided two prere-

quisites to the issuance of a license to export special nuclear material to any

nation or group of nations: 1) that there be a valid Agreement for Cooperation

pursuant to section 123 of the Act (42 U.S.C. §2153).with such nation or group

of nations and that the proposed export be in conformity with that Agreement;

and 2) that the finding required by section 57(c)(2) of the Act (42 U. S.C. §2077

(c)(2)), that the proposed export not be inimical to the common defense and se-

curity, be made.- These prerequisites are independent and separate conditions

for the granting of each such license. Yet no section 57 finding was made either

for license XSNM-508 or 690. This failure, Petitioners maintain, is both pro-

cedural and substantive.

Also this failure relates directly to the paramount objective of the Act

as spelled out in the preambular sections thereof of assuring protection of the

common defense and security by req iring that all programs authorized by the

Act, and particularly all programs of international cooperation, be consistent

with the common defense and security of the United States.

- U. S. Nuclear alleges in its Answer that "Petitioners' procedural claims
may be inaccurate because they are relying on statutes pertaininig to domestic
licenses rather than export licenses." (U. S. Nuclear Answer at 20). This
assertion clearly reflects a casual reading of §57(c)(2) and 53 of the Act. Sec-
tion 53, although entitled "Domestic distribution of special nuclear material--
Licenses", provides in subpart (a) that 'The Commission shall not distribute
any special nuclear material or issue a license pursuant to section 53 to any
person within the United States if the Commission finds that the distribution of
such special nuclear material or the issuance of such license would be inimical
to the common defense and security .... "

Thus, Petitioners' reliance upon §57(c)(2) is not only well-founded



-'Petitioner Congresspersons

Accordingly, Petitioner Congresspersons assert their interest in

the scrupulous enforcement of the Act in order to protect the common defense

and security. This interest was irreparably impaired with respect to licenses

XSNM-508 and 690 and the amendments thereto when the required statutory

finding on non-inimicality was not made by the Commission before issuing

such licenses for the export of special nuclear material to South Africa.

All Petitioner Congresspersons are threatened with further injury

in fact should the pending export license request to export special nuclear

material to South Africa be granted without the required finding of non-

inimicality having been made, or should the requisite finding be made

either cursorily or without thorough and de novo review. Cf. Brooks v. Atomic

Energy Commission, 476 F. 2d 924 (D. C. Cir. 1973). Such review in this

proceeding has become essential by virtue of the earlier defective licen-

sing proceedings for XSNM-508 and 690 and also because in atomic energy

matters "the public interest demands close scrutiny of agency action."

Brooks v. Atomic Energy Commission, 476 F. 2d at 927.

The fact of actual or threatened irreparable injury Schlesinger

v. Reservists to Stop the War, 418 U. S. 208, 226 (1974), and not the nature

of the injury, Association of Data Processing Service Organizations, 397 U. S.

150, 153-154 (1970), is what is crucial to establish standing. The threatened

injury to them that might result from the Commission's failure, in this

licensing proceeding, to apply the law or to act in meaningful conformity

therewith would be immediate and irreparable. Such injury cannot be pre-

vented by further legislation, since the existing legislation already makes
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the finding of non-inimicality explicit and mandatory.

Moreover, Petitioner Congresspersons' injury will be further com-

pounded if the relevant information which they and their expert witnesses

would present on the issue of common defense and security is not presented

to the Commission. Petitioners base this assertion upon the fact that, under

the Act, the common defense and security determination is a sine qua non con-

dition for granting this license,, and therefore must be thoroughly explored. In

this regard, the injury to Congresspersons Diggs, Nix and Collins is particular-

ly acute by virtue of their special committee functions. Such peculiar injury

to Congresspersons Diggs, Nix and Collins arises out of their membership

on the International Relations Committee of the House of Representatives and

the Subcommittee on International Resources, Food and Energy, the stated

duties and concerns of which include export controls and energy agreements.

Such injury also arises out of their special past and continuing committee

functions with respect to United States relations with South Africa in particular,

and with the continent of Africa in general. Failure to allow these Petitioner

Congresspersons to intervene in this licensing proceeding Will adversely affect

the interest they have in protecting the common defense and security with re-

spect to nuclear cooperation with South Africa. Thus, it is submitted, injury

in fact is clearly established for these three Congresspersons.

Further, the interest of these three Petitioners relates specifically

to the overriding purpose of the Act to assure that the common defense and

security be protee'ted. They are therefore clearly within the zone of interests,

as are all the Petitioner Congresspersons. For these Petitioners assert in
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this licensing proceeding an interest directly within the zone of interests

encompassed by the Act -- namely, assuring the protection of the common

defense and security through the statutorily mandated consideration and

determination of whether a proposed export would be inimical thereto.

It was recently cbserved in a well-reasoned opinion of the Atomic

Safety and Licensing Board that,

[I]t is enough if the statute or its
history discloses some broad congress-
ional purpose which at least directly
touches upon the asserted interest in issue.

In the Matter of Long Island Lighting Company, Id. at 638.

Therefore, Petitioner Congresspersons have satisfied the "injury in

fact" and "zone of interest" tests and are entitled to intervene in the proceed-
*/

ing, to be made parties thereto, and to be granted a hearing.

_*/
Finally, Petitioner Congresspersons maintain, contrary to the assertions

of the opponents to their intervention, that they all (and particularly Congresspers-
ons Diggs, Collins and Nix) hold a distinctly differentiated status from the
general public with respect to their standing to intervene in this proceeding.
Their official committee and other responsibilities that are directly related
to the export of nuclear material, to specified international transactions be-
tween the United States and South Africa, and to the Commission's admini-
stration of the Atomic Energy Act and the programs being implemented
thereun'der are not to be found in the general public domain.

The Circuit Courts of Appeals have no settled view as to congressional
standing to challenge governmental action. Compare Holtzman v. Schlesinger,
484 F. 2d 1307 (2d Cir. 1973) and.Harrington v. Schlesinger, 528 F. 2d 455 (
(4th Cir. 1975) with Mitchell v. Laird, 488 F. 2d 611 (D.C.Cir. 1973). The
mere fact that particular interests of a non-economic nature "are shared by
the many rather than the few does not make them less deserving of legal
protection .... " Students Challenging Regulatory Agency Procedures
(S. C. R. A. P.) v. United States, 346 F. Supp 189, 196 (D. D.C. 1972);

[Footnote continued next page]
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B. Further Independent Grounds for Standing

Petitioners Congresspersons further allege that by virtue of Senate

Bill 1439, which is currently pending,- they will be injured in fact in

their congressional duties to make appropriations for and to pass leg-

islation regarding the Commission's administration of the Atomic Energy

Act should they be denied the right to intervene in this nuclear export licens-

ing proceeding. Under the holding in Nader v. Bork. 366 F. Supp. 104 (D. D. C.

1973), this pending legislation could affect the outcome of the dispute, thus

Sierra Club v. Morton, 405 U. S. 727, 735 (1972). Therefore the mere fact
that many other persons or groups share Petitioner Congresspersons con-
cerns about the proposed license does not mean that these Petitioners lack
standing to intervene to raise such concerns.

S. 1439, 94th Cong., 2d Sess. (1975). This bill has significant bearing
on this proceeding. It rewrites the 'Export Reorganization Act of 1975."
This bill provides for stringent review of export license applicstions of
nuclear material in making determinations relating to the common defense
and security in the light of 'the adequacy of safeguards [defined in the bill
as materials accountability and physical security] in the recipient country
to which any such facility, components, material, or technology is to be
exported to meet the risk of nuclear diversion, theft, or sabotage in the
recipient country. " Senate Bill 1439, Sec. 6(c)(1).

The terms of the bill further specify that no application for a license
shall be granted by the Commission unless the Secretary of State approves
in writing the issuance of such license. Sec. 6(c)(1). Once approved by
the Commission, notice in the Federal Register of such approval, along
with a description of the safeguards required to be followed, is to be pub-
lished. Sec. 6(b)(2). If the Commission does not agree with the Secretary
that an application should be approved, or if the application raises sub-
stantial issues that the Commission cannot resolve, the Commission shall
defer approval of the application for 60 days pending congressional review.
Sec. 6(c)(3).

The bill further provides that $1, 400, 000 is authorized to be appro-priated to the Commission "for the purpose of exercising its responsibilities
relating to safeguards for atomic energy facilities, components and materials
for use for non-military purposes and non-military atomic energy technology
which are to be exported. " Sec. 6(d).
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giving the legislators standing to intervene.

Should the bill pass, Congress will have established broader over-

sight of export control functions as they relate to the common defense and

security. In seeking to intervene as of right, Petitioner Congresspersons

are protecting their legislative jurisdiction over export licensing proceed-

ing in a particular export license proceeding of special concern to, and

with possibly adverse effect upon, their legislative functions. Kennedy v.

Sampson, 364 F. Supp. 1075 (D.C.C. 1973), aff'd 511 F. 2d (D.C. Cir. 1974).

Petitioners also seek to protect their right to appropriate money to the

Commission to bolster safeguards review procedures which could become

applicable to this licensing proceeding. Mitchell v. Laird, 488 F. 2d 611

(D.C. Cir. 1973). Both types of rights are recognized by the NRC Staff,

by the Department of State, and by U. S. Nuclear as conferring congress-

ional standing.

Furthermore, Petitioner Congresspersons have not only a geniune

substantial interest which arises out pf their congressional duties and which

may be affected by this proceeding. Petitioner Congresspersons, by vir-

tue of their official status and duty as Congresspersons to uphold the law,

have a special obligation to represent the public's interest in protecting the

,/
Nader v. Bork dealt with the legality of the discharge of Watergate

Special Prosecutor Co. and the temporary abolition of the Office of the
Special Prosecutor. Three congressional plaintiffs sought standing and
the court held that the pending legislation could be affected by the outcome
of the dispute and further that, since the challenged conduct could be re-
peated with regard to the Special Proscecutor who had been appointed to
take Cox's place, congressional action would be further prompted. Id. at 106.
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the common defense and security through the Commission's proper effect-

uation of the requirement set forth in 557(c)(2) of the Act. This require-

ment can be properly effectuated in this proceeding only after a thorough, full

and open consideration of all common defense and security issues relebant

to the proposed nuclear export to South Africa.

When a congressionally created agency such as the Commission

has ignored a clear congressional mandate, or threatens to compound the

harm done by failure to enforce that mandate Petitioner Congresspersons

contend that a Congressperson is an apt and responsible representative

who should be permitted to litigate in a proper proceeding before that agency

the public interest issues hearing upon the challenged agency action.

The high priority which naturally attaches to protecting the common

defense and security from inimical nuclear developments resulting from

U. S. governmental action, coupled with the strong public interest concerns

which Congresspersons have an obligation to minister to, create a valid and

lawful bbsi's for recognizing congressional standing to intervene as of right

in this proceeding.-

Finally, it is submitted that Petitioner Congresspersons have

demonstrated a clear right under §1 89(a) of the Act to intervene in this

proceeding, to have a hearing granted and to be made parties to this pro-

ceeding. Alternatively, it is submitted that inasmuch as a fair "analysis of

the question of [Petitioners] standing to intervene does not permit a finding

that such standing is manifestly lacking", Petitioners therefore must be

*/The NRC Staff's reliance on the Philadelphia Electric Company (Limerick

Generating Station) case (NRC Staff Answer at 10) is entirely misplaced. There.,
a Congressman sought to intervene in a licensing proceeding in order to propose a
series of security measures that bore no direct or even proximate nexus to his
official status as a Congressman or to his official duties. In this case, however,
all of Petitioner Congresspersons' interests relate directly to their official committeE
and other conLfressi onnl r-•mnrn • hi litI



considered as having a right to intervene under section 189 of the Act. In

the Matter of Long Island Lighting Company, Id. at 645. [Emphasis in

original].

Petitioner Organizations and Individuals

Petitioner organization SWAPO is an association whose members

are inhavitants of, or refugees from, Namibia, some of whom reside in

the United States. SWAPO has been recognized by the United Nations as

the authentic representative of the people of Namibia. Petitioner organization

and its members have been injured by the failure of the Commission to make

the statutorily required §57(c)(2) finding prior to issuance of licenses XSNM-

508 and 690.

The ominous implications for the inhabitants of Namibia of South

Africa's atomic energy program are likely to lead to more acute international

friction in the southern Africa region that could redound inimically to the

common defense and security of the United States.

As the U. S. Arms Control and Disarmament Agency, speaking
I

on behalf of the President of the United States, reported to Gbngress recently:

'Nations that newly acquire nuclear weapons.
might behave prudently, but we should not
depend on it. In view of the intense rivalries
that exist among many of the smaller nations
which appear interested in nuclear weapons,
the likelihood of direct nuclear threats and
of actual use of weapons would increase. In-
ternal events in such countries--military
mutinies, coups, or civil wars -- could sudden-
ly assume great international significance if
nuclear weapons were involved.

Arms Control Report: 15th Annual Report to the Congress (July, 1976)

by the U. S. Arms Control and Disarmament Agency, at 55.
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SWAPO and its members are threatened with further injury in fact if

the pending license application is granted without containing a provision that

would prohibit the extraction commingling, processing or reprosessing of

uranium ore indigenous to Namibia in connection with the special nuclear

material sought to 'Oe exported in this proceeding.

Thus, both the actual and threatened injury in fact to Petitioner

organization SWAPO and its members can "fairly be tracedtr- to a signi-

ficant degree to the actionoof the Commission on licenses XSNM-508 and

690 and to possibly adverse Commission action on the pending license

application. Therefore, Petitioner organization is essentially complain-

ing of an injury which has been and may again be inflicted upon it and its

members by an agency of the United States Government. 'In granting the

license, the NRC would be limiting the effectiveness of United States-sup-

ported United Nations resolutions, thereby depriving Petitioner of the po-

tential benefits of those resolutions. Even though denial of the license

would not mean the complete alleviation of Petitioner SWAPO t s ills, the

granting of such license would certainly worsen its situation and that of
,/

its members.

Simon v. Eastern Kentucky Welfare Rights Organization. 44 U. S. L.W.
4724f(U.S. June 1, 1976).

cf. Linda R. S. v. Richard D., 410 U.S. 614, 719, (1973).
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Petitioners the American Committee on Africa, The Washington

Office on Africa and the Episcopal Churchmen for South Africa, and their

members, have all suffered actual injury to their institutional concerns by

virtue of the Commission's failure to make the §57(c) finding inlicenses

XSNM-508 and 690, They are threatened with further injury of that failure

should reoccur in this proceeding. They satisfy the "zone of interests"

test for standing, cf. Scientists' Institute for Public Information, Inc. v.

AEC, 481 F. 2d 1079 (D.C. Cir. 1973). Groups such as these organizational

petitioners have been recognized as an "indispensable part of effective channels

of communication" between government and individuals such as Petitioners'

members. National Automatic Laundry and Cleaning Council v. Schultz,

'443 F. 2d 689, 693-694 (D. C. Cir. 1971).

Petitioners Mhlambiso, Gurirab and Landis have been injured in

fact by the granting of past licenses XSNM-508 and 690, and the amendments

thereto, and will be further injured should the present license by granted.

Petitioner Mhlambiso has a direct, concrete and personal stake in the out-

come of the proceeding for the reasons set forth in the Petition to Intervene

(at 7-8). Theo-Ben Gurirab also has a direct concrete and personal stake

in the outcome of this proceeding as attested to by his status as a recog-

nized spokesmen for the interests of Namibia, which is contiguous to South

Africa and is therefore immediately vulnerable to misuses or diversions of

South African nuclear capability that could result in nuclear accidents or CIs-

asters. Elizabeth Landis, Esq. has been similarly injured in fact by virtue
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of the Commission's failure to condition licenses XSNM-508 and 690, and the

amendments, thereto. This failure has had the effect of impairing the Iis-

charge of her duties and responsibilities to the U. N. Council for Namibia

which relate directly to protecting Namibia from all forms of danger which

South Africa poses for Namibia, including nuclear-related dangers and

continued South African unlawful exploitation of Namibian uranium ore.

Congressman Diggs has been injured as an individual as well as

in his capacity as a legislator, As is borne out by his affadavit, Diggs has

been denied the right to enter South Africa or to travel therein. Under

Diggs v. Schultz, 470 F. 2d 461 (D. C. Cir. 1972), and Diggs v. Dent, Civ.

Action No. 74-1292 (D. D.C., May 14, 1975), appeal docketed, sub. nom.

Diggs v. Morton et al., No. 75-1775 (D. C. Cir., August 8, 1975), Congress-

man Diggs, Theo-Ben Gurirab and persons similarly situated to Petitioner

Mhlambiso have been recognized as having judicial standing to raise relevant

grievances as to proposed governmental action. It was held in those cases

that the restriction on travel and other basic rights were a sufficient injury

in fact. Those cases are directly applicable here and have controlling effect.
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III. The Executive Branch Role in These Proceedings

It has been suggested that Petitioners seek to inject improper

foreign policy concerns into this proceeding. (See, e. g., Department

Response at 15 and U. S. Nuclear Answer at 14). This suggestion is clear-

ly disingenous since foreign policy considerations are inextricably involved

in a Commission determination of whether or not the export of atomic

energy matter is inimical to the common defense and security of the

United States.

The Act fully contemplates the consideration and weighing of all

relevant information that has a bearing upon the determinative legal stan-

dard of whether the proposed export would be inimical to the common de-

fense and security. Hence, Petitioners do not seek to use this proceeding

as a vehicle for reformulating U. S. foreign policy towards South Africa.

Rather, their intervention in this proceeding is based in law and relates

solely to the proper application and effectuation of the common defense and

security determination, as provided for in §57(c)(2) of the Act.

The State Department, while conceding that 'the internal situation

in South Africa may be relevant to risks of theft, sabotage or diversion"

(Response at 16), seeks nevertheless to bar Petitioners' right to intervene

on the mere promise that the Executive Branch will be fully cognizant of

South Africa's situation as it relates to the merits of the instant license

application. (Id.) Petitioners likewise are "cognizant of South Africa's
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situation", which is precisely why they seek to express their own independent

perhaps divergent views about the implications of South. Africa's situation

for the question of whether the proposed export would be inimical to the

common defense and secu~rity. As the court noted in American Communications

Assn. v. United States, 298 F. 2d 648(2d Cir. 1962), "fairness requires that one

with ... a recognized interest in the outcome of the agency proceeding must be

permitted to participate in it from the outset. " (at 650).

The Department's position clearly suggests that it has cverlooked the

congressional mandate set forth in §189(a) that the Commission grant a hear-

ing and accord intervention of right to "any person whose interest may be

affected by the proceeding. " This mandate is not and cannot lawfully be

conditioned, upon a mere assertion by the Department of State that it can

adequately represent the interests and views of would-be intervenors in

an export licensing proceeding.

Under the Act, it is the Commission, and not the Executive Branch,

that has been entrusted with making tie required finding on non-inimicality

after hearing from all "interested persons. ' Petitioners' input into this

proceeding, just as that of the Executive Branch or other relevant parties,

is entitled under the Act to be received, weighed and accorded full and due

consideration by the Commission.

IV. Conclusion

For all the foregoing reasons, Petitioners strenously contend

that they have satisfied all applicable tests for standing and therefore

Cf. Humphrey's Executor (Rathbun) v. United States, 295 U. S. 602(1935).



should be permitted to intervene as of right, to become parties to this

proceeding, and to be granted a full, robust, .and fair adjudicatory

hearing on the merits of whether the proposed export to South Africa

of highly enriched special nuclear material would be inimical to the

common defense and security of the United States.
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